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DIGEST AND INDEX 


BY-LAW. 

Municipai Corpotation. — ^Dairy and 

Milk -supply Control Repugnancy — 
Unreasonableness — Municipai Corporations 
Act, 1933, ss. 364 (32) (33), 367— Health Act, 
1920, ss. 20 (e), 67 (a)— -Hairy Industry 
Act, 1908, s. 23— Sale of Food and Drugs 
Act, 1908, s. 27 — ^Milk Regulations, WU New 
Zealand Gazette, 763. 

McGbath v. I^APiEB Bobough - S.C. 31 

CONFLICT OF LAWS. 

Debentures and Interest Coupons 

issued under Local Bodies’ Loans 
Act, 1913 (now 1926) — Payment 
of I^incipal and Interest in Vic- 
toria — ^Victorian Statute reducing 
Rate of Interest payable under 
Mortgages — Whether effective to 
reduce Interest on Debentures 
issued in New Zealand — Conflict 
of Laws — Whether Victorian 
Statute related to Mode of Per- 
formance or varied the Obliga- 
tion under the Contract - J.C. 65 
See Local Bodies’ Loans. 

CONTRACT— FORMATION. 

Local Authorities — Members’ Con- 
tracts — Member of Local 
Authority a Shareholder (as Bare 
, Trustee only) of Company con- 

tracting with it— Whether dis- 
qualified as concerned or in- 
, terested in such contract ” — 

‘ Onus of Proof - - S.C. 113 

See Local Attthobities. 2. 

CONTRACT— PERFORMANCE. 

^ - Contract made in England to be per- 

f^ed m New Zealand — Payment in 
sterlmg ’’—Whether Enghsh or 
JMew Zealand currency, 

De Bueoeb V . J. Ballantyne and Co , 

“ - - LC. 116 



Contract made in England to be 
performed in New Zealand^; 
Payment in “ Pounds sterling 
^ether English or New Zealhhd 
Croency - . . J.C. 116 

r>ee Contract — ^Pbepobmance. 


CURRBN C Y— conliw 

— — Local Authority wowing DBbmitufm — 
Moneys securer! imyiilde in' Auckland or 
London at Holder’s Option —Opt ion to 
receive Payment in Lonriun exereiMod— 
Whether Payment in Lfmriiui to he mad© 
in English or in Now Zealand Currency— 
Power of Local Authority to pay Difference 
in Exchange— iaxal Bodies’ Loans Act, 
1913, ss. 3, 8, 9, I d 26. 27, 32, 33, 37, 42. 
Awklakd City (Corporation and 
Auckland Transport Board p. 
Alliance Assceance Co,. Ltd. 

I.C.4 

DEATHS BY ACCIDENTS C0MFENSATI0I. 

Dangerous Occupation — Deceased 

engaged in Quarrying with Explosives — 
No Negligence aliegai— Whether Employer 
liable for Damages— ¥&kmii nm fit injuria, 
Gbicb'P. The.. King . «■ .' . ■ S.C.'Sl 

ELICTRIC-POWKR B0A1D. 

— — • No Contract- by a Municipal Cor- 

f oration to pay Price fixed by Board fbr 
leotricity siipplitxl— Monopoly of Supply 
of a Commodity of Prime Necessity— Impli^ 
Condition that Terms of Supply should be 
fair and im80imbl6-'-''‘Electric-power Boards 
Act, 1925, s. 82 (»} and (o| — Municipal 
Corporations Act, 1933, s. 154— Wairoa 
Electric-power Board liceirse, Mem 

Zmkmd Oazsm, 2689, 

Waiiwa Eijboteic-hiwer Board v, 
Waiboa Boeough - - S.C. 2S 

FACTORIES ACTS. 

-- — Handicraft ” — Whether Skill in- 
volved — Preparing or manufactaring good® 
*^for trad© ’—Whether Building for Main- 
tenano© and Riuming-wpairs of Triun-cara 
constitutes ** preparing ’* — ** Factory ’* • 

Effwt of Operation of a Factory in adjacent 
Buddings— Factories Act, 1921-22. sa, 2, 64. 
W»LLiKaT0N Cmr Coeforation v. 

MAN (iNSBECnDOB OF FaCJTOEIES) 

F.C. fS 

FORTf-H0Dl WEEK. 

ladusfeiW Cteneilatioa emd Arbitra- 
tion— Week 
^Award providing for Forty-six*^ 
hour Week--4Ch#Eary Nonwl 
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DIGEST 


FORTY-HOUR WmK— ‘continued. 

Working - week Forty Hours- 
General Order reducing Hours to 
Forty per Week — Workers’ 
Hourly Wages not Reduced or 
Increased, - - S.C, 233 

See Industbial Conciliation and 
Abbitbation Acts — ^Awabd. 1. 

Provision for Five Days of Eight 

Hours — Employment on Six Days 
of Six and two-third Hours — 
Claim for additional Wages 
founded on Breach — Jurisdiction 
— Amendment of Industrial 
Agreements - - - S.C. 214 

See Industbial Conciliation and 
Abbitbation Acts — ^Awabd, 2. 

HARBOURS, 

Statutory Limitation of Time for 

bringing Action — Worker’s Action for Dam- 
ages for Injuries — ^Whether One Month’s 
Notice necessary — Harbours Act, 1923, 
s. 248 (1) — Statutes Amendment Act, 1936, 
s, 31, 

Standen V, Wellington Habboub 
Board and Another - - S.C. 227 

HOLIDAYS. 

Industrial Agreement — Holiday Pro- 
visions — Prescribed Holidays fall- 
ing on Saturday — Interpretation 

Ct. Arb. 207 

See Industrial Conciliation and 
Arbitration Acts, 1. 

INDUSTRIAL AGREEMENT. 

■ Holiday Provisions — Prescribed Holi- 

days failing on Saturday — Inter- 
pretation - - Ct. Arb. 207 

See Industrial Conciliation and 
Arbitration Acts, 1, 

INDUSTRIAL CONCILIATION AND ARBI- 
TRATION ACTS. 

1 , Industrial Agreement — Holiday 

Provisions — Prescribed Holidays falling on 
Saturday — Interpretation, 

In re Hawke’s Bay Local Bodies’ 
(Boroughs and Town Districts) 
Labourers, etc., Industrial Agree- 
ment - - - - Ct. Arb. 207 

2. Jurisdiction — ^Review of Agree- 

ment under Labour Disputes Investigation 
Act, 1913 — “ Matters ” before the Court — 
Industrial Conciliation and Arbitration Act, 
1925, 8, 80— Finance Act, 1936, ss. 15 (4), 17. 

Me Christchurch Tramway, Omnibus, 
and Power - house Employees’ 

^ ■ Agreement -■ i Ct. Arb. 219 , 


■AHD :'IHD E;XV 

■ 'INDUSTRIAL CONCILIATION AID ARBI-:' 
TRATIOM ACTS— AWARD. 

— — Forty -hour Week — ^Award pro- 
viding for Forty-six-hour Week- — Ordinary 
Normal Working-week Forty Hours — ^General 
Order reducing Hours to Forty per Week- 
Workers’ Hourly Wage not Reduced or 
Increased — Industrial Conciliation and Arbi- 
tration Amendment Act, 1936, s. 21 (3). 
Pearse V. Thames Valley Electric- 
power Board - - - S.C, 233 

2. Working-hours— Forty-hour week 

— -Provision for Five Days of Eight Hours-^ 
Employment on Six Days of Six and two- 
third Hours — Claim for additional Wages 
founded on Breach — Jurisdiction — Amend- 
ment of Industrial Agreements — Industrial 
Conciliation and Arbitration Act, 1925, s. 98 
—Amendment Act, 1936, ss. 21, 22. 

Dunedin and Kaikorai Tram Co., 
Ltd. V. Forsyth - - S.C, 214 

JURISDICTION. 

Review of Agreement under Labour 

Disputes Investigation Act, 1913 
— ■“ Matters ” before the Court 

Ct. Arb. 219 
See Industrial Conciliation and 
Arbitration Acts. 2, 

— — Working-hours — Forty -hour week— 
Provision for Five Days of Eight 
Hours — Employment on Six Days 
of Six and two-third Hours-— • 
Claim for additional Wages 
founded on Breach — ^Amendment 
of Industrial Agreements 

S.O. 214 

See Industrial Conciliation and 
Arbitration Acts — Award. 2. 

LAND DRAINAGE. 

1 , Right of Board to order removal 

by Occupier of Obstructions in Drain under 
its Management — ^Notice to remove Trees or 
Portions of Trees lodged in Drain without 
Specific Reference to Obstructions — ^Whether 
valid — Procedure to recover Cost of Work 
done by Board consequent on Failure of 
Occupier to comply with Order — ^Land 
Drainage Act, 1908, ss, 25, 62 — ^Land 

Drainage Amendment Act, 1913, s. 7 — 
Finance Act, 1933 (No. 2), s. 47, 

Moutoa Drainage Board v, Easton 
AND Others - - - S.C. 44 , 

2. Right of Board to Order removal 

by Occupier of Obstruction in Private Drain 
— ^Land Drainage Act, 1908, ss. 62, 65 — 
Land Drainage Amendment Act, 1913, s. 7— 
Finance Act, 1933 (No. 2), s. 47. 

Webb v. Buckley Drainage Board - 
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MUD TRAISFEB— MOKTGAGE. 

Mortggge — Mortgagee’s Sale ^ Mort- 
gagee’s Estimate of Value — Whether same 
must be stated at the reasonable Value of 
theLand— “Land Transfer Act, 1915, s, 110 (1). 

Wellington City Cobpobation v. 
Government Insurance Commis- 
sioner - - - S,C. & C.A. 174 


LOCAL ADTHORITI-IS— confowwed. 

• 3 ^ Public Bodies’ Leases — Powers of 

Leasing Authority, upon Surrender of a Lease, 
to Grant new Lease with Rights of Renewal — 
Public Bodies’ Leases Act, 1908, ss. 5, 12. 
Auckland Harbour Board v, Auckland 
Farmers’ Freezing Co., Ltd. 

S.C, 97 


LANDLORD AND TENANT— LEASE. 

Public Bodies’ Leases — Powers of 

Leasing Authority, upon Sur- 
render of a Lease, to Grant new 
Lease with Rights of Renewal 
' 8.0.97 

See Local Authorities. 3. 


Rates in respect of Land from which 
Occupier exempt — Whether Local 
Authority entitled to recover from 
Owner — Due by an occupier ” 
C.A. 190 

See Rating— Rateable Property 
AND Exemptions. 3. 


1 


LIMITATION OF ACTIONS. 

Statutory Limitation of Time for 

Bringing A c t i o n — ■ Worker’s 
Action for Damages for Injuries— 
Whether One Month’s Notice 
Necessary - - - S.C. 227- 

See Harbours. 

LOCAL AUTHORITIES. 

Debentures — ^Moneys secured payable 

in Auckland or London at Holder’s 
Option— Option to pay in Londcm 
exercised — Whether Payment in 
London to be -made in English 
or in New Zealand Currency — 

* ' Power of Local Authority to pay 
„ Difference in Exchange - J.C. 4 
. See Currency. 

L : — Local Government Loans Board — 
Whether Power for Board to reconsider 
origmal Application for Loan which it 
declined to sanction — Governor- General’s • 
Consent- to raising of Loan— ConcIusiveFroof 
of Right of Local ^ Authority to borrow — 
Local Governments Loans Board, Act, 1926, 
^.- 6 (1} (4, 7, 10, 11— Finance Act, 1932 
(No. 2), s. 29 — Fire Brigades Act, -1926^ 
s^ 31 (3) — Local Government Loans Board 
Regulations, 1927 {1927 Netr Zealand 

GazeUe, 1513). 

Lunken V. Gisborne Fire Board and 
Others '(No. 2) - - . S.C. 19 

2. Members’ Contracts — ^Member of 

j^oal Authority a Shareholder (as Bare 
togee only) .of Company contracting with 
It— Whether disqualified as concerned or 
mterested “ in such contract ’’—Onus of 
Proof-— Local Authorities (Members’ Con- 
tracts) Act, 1934, s. 3. , ' 

Hogg v. Fawleb (Controller and 
Auditor-General) - - S,C.'113 


' — Town-planning — Application to Local 
Authority for Permit to erect 
Building — No Town-planning 
Scheme then prepared and sub- 
mitted to Town-planning Board — 
Whether refusal ultra tnres — 
Statute — Construction — Whether 
Condition to be implied - S.C. 208 
See Town-planning, 

LOCAL BODIES’ LOANS. 

Debentures and Interest Coupons * 

issued under Local Bodies’ Loans Act, 1913* 
(now 1926) — Payment of Principal and In- 
terest in Victoria — Victorian Statute reducing 
Rate of Interest payable under Mortgages — 
Whether effective to reduce Interest on 
Debentures issued in New Zealand — Conflict 
of Laws — Whether Victorian Statute related 
to Mode of Performance or varied the Obiiga- * 
tion under the Contract — Local Bodies’ 
Loans Act, 1913, s. 32 — Local Bodies’ Loans 
Act, 1926, s. 37, 

Mount Albert Borough v. Austra- 
lasian Temperance and General 
Mutual Life Assurance Society, 
Ltd. . - - L€. 65 ; 

LOCAL GOVERNMENT LOANS BOARD. 

See Local Authorities. 1, 

MEMBERS’ CONTRACTS, 

See Local Authorities. 2. 

MORTGAGE. 

Mortgagees* Sal© — Mortgagees^ Esti- ^ 
mate of Value— Whether same '• 
must be stated at the reasonable > 

' Value of the Land 

^ ' S.C. &aA/m 

^ . Sm IjANt> transfer — "MO nTGAOE. 


MTOICIPAL CORPORATION— POWERS* 

Lease — Surrender and Grant of new 

Lease “at a rent to be fixed ” — Whether 
Corporation has Power to grant fresh Lease 
subject to Statutory Increases or Reductions 
present and future — Covenant for submis- 
sion to Arbitration of Question of Increase 
of Rent — Municipal Corporations Act, 1933, 
s, 162. 

Stober Meek and Co., Ltd. (in 
Liquidation) v. Wellington City 
Corporation . - - - S,C. 1 

MUNICIPAL CORPORATION— ROADS AND 

STREETS. 

— — Electric-power Pole — Erected by Local 
Authority — Site either Carriage- 
way or Footpath — Collision of 
Vehicle with Unlighted Pole- 
Liability of Local Authority 

S.C. 223 

See Nuisance. 

MUNICIPAL CORPORATION— GENERAL. 

— — Electric -power — No Contract by a 
Municipal Corporation to pay 
Price fixed by Board fpr Elec- 
tricity supplied — Monopoly of 
Supply of a Commodity of Prime 
Necessity — Implied Condition 
that Terms of Supply should be 
fair and reasonable - S.C. 25 

See Electric-power Board. 

NOTICE. 

Statutory Limitation of Time for Bring- 
ing Action — ^Worker’s Action for 
Damages for Injuries — ^Whether 
One Month’s Notice Necessary 

S.C. 227 

See Harbours. 

NUISANCE. 

Electric-power Pole — Erected by Local 

Authority — Site either Carriage-way or Foot- 
path — Collision of Vehicle with Unlighted 
Pole — Liability of Local Authority — ^Muni- 
cipal Corporations Act, 1933, ss. 173, 175 
(4) (/), 287. 

Ogier V. Christchurch City Corpora- 
tion - - - - S.C. 223 

ONUS OP PROOF. 

Local Authorities — Members’ Con- 
tracts — Member of Local 
Authority a Shareholder (as Bare 
Trustee only) of Company con- 
tracting with it — Whether dis- 
qualified as concerned or 
interested “ in such contract ” 
S.C. 113 

See Local Authorities. 2. 


PRACTICE— JUDGMENT- AID ORDER* 

Nonsuit — Powers of Court. of Arbitra- 

. tion , Ciriirb. Ill 

See Workers’ Compensation — 
Practice. 

RATING— nati¥E''laid;::''':./\::;^:^^^ 

Charge granted by Native Land Court 

—Receiver — “ May ” — Whether Native Land 
Court has Discretion subsequently to refuse 
to appoint Receiver — Whether Jurisdiction 
to transfer Liability to other Land or remit — 
Rating Act, 1925, ss. 102, 108, 109— Native 
Land Act, 1931, s. 42. 

In re Hurimoana ,1B2 Block S.C. 58 

RATING— RATEABLE PROPERTY AND 
EXEMPTIONS. 

1. Assessors — “ May ” — Whether 

permissive or obligatory — ^^ether Assess- 
ment Court properly constituted without 
Appointment of Assessors where Notice of 
Objection received — Rating Act, 1925, 
s. 27 (1). 

Austral Malay Tin, Ltd. v. Vincent 
County and Another - S.C. 54 

2. School carried on exclusively for 

Pecuniary Gain or Profit — ^Whole Control 
entrusted to Creditor of School for payment 
of his Debt — Rating Act, 1925, s. 2 (^), 

Auckland City Corporation v, 

School, Auckland - - S.C. 101 

3. - — — Wliether Local Authority entitled 
to recover from Owner Rates in respect of 
Land from which Occupier exempt— “ Due 
“ by an occupier ” — Rating Act, 1925, s. 70 — 
Municipal Corporations Act, 1933, s. 392 (1). 

Auckland City Corporation v. Max 
Paykel Building, Ltd. - C.A. 190 

STATUTE. 

Interpretation — ^Application to Local 

Authority for Permit to erect 
Building — No Town - planning 
Scheme then prepared and sub- 
mitted to Town-planning Board — 
Whether refusal ultra vires — 
Statute — Construction — ^Whether 
Condition to be implied S.C. 208 
See Town-planning. 

STATUTES, 

Dairy Industry Act, 1908, s. 23 - S.C. 31 
See By-law. 

Electric-power Boards Act, 1925, s. 82 
in) (o) - - - - S.C. 25 

See Electric-power Board. 

Factories Act, 1921-22, ss. 2, 64 - F.C, 78 
See Factories Acts. 


STATUTES — continued, 

Finaixce Act, 1932 (No. 2), s. 29 - S.C. 19 
■ See Local Axjthobities. 1. 
Finance Act, 1933 (No. 2), s. 47 - S,C# 160 
See Land Drainaoe. 2. 

Finance Act, 1933 (No. 2), s. 47 - S«C. 44 
See Land Drainage. 1. 

Finance Act, 1936, ss. 15 (4), 17 Ct. Arb. 219 
See Industrial Conciliation and 
Arbitration Acts. 2. 

Fire Brigades Act, 1926, s. 31 (3) - S.C, 19 
See Local Authorities. 1. 
Harbours Act, 1923, s, 248 (1) - S,C. 227 
See Harbours. 

Health Act, 1920, ss. 20 (e), 67 (a) S.C. 31 
See By-law. 

Industrial Conciliation and Arbitration 
Act, 1925, s. 80 - Ct. Arb. 219 
See Industrial Conciliation and 
Arbitration Acts. 2. 

Industrial Conciliation and Arbitration 
Act, 1925, s. 98 - - S,C. 214 

See Industrial Conciliation and 
Arbitration Acts — ^Awabd. 2. 
Industrial Conciliation and Arbitration 
Amendment Act, 1936, s. 21 (3) 
S.C. 233 

See Industrial Conciliation and 
Arbitration Acts — ^Awabd. 1. 
Industrial Conciliation and Arbitration 
Amendment Act, 1936, ss. 21, 22. 

S.C. 214 

See Industrial Conciliation and 
Arbitration Acts'— Award. 2. 
Land Drainage Act, 1908, ss. 25, 62 

S.C. 44 

See Land Drainage. 1. 

Land Drainage Act, 1908, ss, 62, 65 

S.C. 106 

See Land Drainage. 2. 

Land Drainage Amendment Act, 1913, 
s. 7 - - - - S.C. 44 

See Land Drainage. 1. 

Land Drainage Amendment Act, 1913, 
s. 7 - - . - S.C. 106 

See Land Drainage. 2. 

, Land Transfer Act, 1915, s. 110 (1) 

S.C. <& C,A. 174 

See Land Transfer — ^Mortgage. 
Local Authorities (Members’ Contracts) 
Act, 1934, s. 3 - - S.C. 113 

See Local Authorities. 2. 

Local Bodies’ Loans Act, 1913, ss. 3, 8, 9, 
10, 26, 27, 32, 33, 37, 42 

J.C.4 

See Currency. 

Local Bodies’ Loans Act, 1913, s. 32 

J.C, 65 

See Local Bodies’ Loans. 


STATUTES — continued. 

Local Bodies’ Loans Act, 1926, 8, 37 

J.C. SS 

See Local Bodies’ Loans. 

Local Government Loans Board Act, 1926, 
ss. 6 (1) (rf), 7, 10, 11 - S.C. 19 

See Local Authorities. 1. 

Municipal Corporations Act, 1933, s. 154 

S.C. 25 

See Electric-power Board. 

Municipal Corporations Act, 1933, s. 162 

S.C. 1 

See Municipal Corporation — 

Powers. 

Municipal Corporations Act, 1933, ss. 173. 

175 (4) (/), 287 - - S.C. 223 

See Nuisance. 

Municipal Corporations Act, 1933, ss, 364 
(32) (33), 367 - - S.C. 31 

See By-law. 

Municipal Corporations Act, 1933, s. 302 (1) 

C.A. 190 

See Rating — Rateable Property 
and Exemptions, 3. 

Native Land Act, 1931, s. 42 - S.C- 58 

See Rating — Native Land. 

Public Bodies’ Leases Act, 1908, ss. 5, 12 

• S.C. .97' 

See Local Authorities. 3. 

Rating Act, 1925, s. 2 (^) - - S.C, 101 

See Rating — Rateable Property 
AND Exemptions. 2. 

Rating Act, 1925, s. 27 (1) - . S.C. 54 

See Rating — Rateable Property 
AND Exemptions. I. 

Rating Act, 1925, s. 70 - - C.A, 190 

See Rating— Rateable Propkety 
AND Exemptions. 3. 

Rating Act, 1925, ss. 102, 108, 109 S.C. 58 
See Rating — Native Land. 

Sale of Food and Drugs Act, 1908, s. 27 

S.C. 31 

See By-law. 

Statutes Amendment Act, 1936, s. 31 

S.C. 227 

See Harbours. 

Town-planning Act, 1926, ss, 13, 24 

^ ^ • S.C. 208 

See TOWN-PLANNtNG. 

Town-planning Amendment Act, 1929, s. 5 

S.C. 208 

See Town-planning, 

Workers’ Compensation Act, 1922, s. 3 

Ct Arb. 132 
See Workers’ Compensation — 
Accident Arising out of and in 
THE Course of Bmployment. 
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STATUTES — continued. 

Workei\s’ Compensation Act, 1922, ss. 4 (2), 
5 (5) - - . Ct. Arb. 40 

See Workers' Compensation— -Lia- 
bility FOR Compensation. 2. 

Workers’ Compensation Act, 1922, s. o (1) 

Ct. Arb. 230 

See WojiKERs’ Compensation — 
General. 2. 

W^orkers’ Compensation Act, 1922, s. 8, 
Second Schedule - Ct. Arb. 124 
See Workers’ Compensation— L:rA- 
BILTTY FOR COMPENSATION. 1. 

Workers’ Compensation Act, 1922, s. 29 (1) 
(2) - - - . Ct. Arb. 160 

See W o R K E Rs ’ Com pensation — - 
General. 1. 

Workers’ Compensation Amendment Act, 
1936, s, 9 - - Ct. Arb. 127 

See Workers’ Compensation — 
Assessment. 

TIME. 

Limitation of Time for Bringing Action 

— Worker’s Action for Damages 
for Injuries — Whether One 
Month’s Notice Necessaiy S.C. 227 
See Harbours. 

TOWN-PLANNING. 

Application to Local Authority for 

Permit to erect Building— No Town-plamiing 
Scheme then prepared and submitted to 
Town-plarming Board — Whether refusal ultra 
vires — Statute^ — Construction — Whether Con- 
dition to be implied — Town-plamiing Act, 

1 926, ss. 1 3. 34 — Town-plamiing Amendment 
Act, 1929, s. 5. 

New Zealand Breweries. Lti>. v. 

Auckland City Corporation 

S.C. 208 

ULTRA VIRES. 

Town-plaiming — Application to Local 

Authority for Permit to erect 
Building — No Town-planning 
Scheme then prepared and sub- 
mitted to Town-planning Board — 
MTiether refusal ultra vires 
• S.C. 208 

See To WN -I'L.^ nn ino . 

VOLENTI NON FIT INJURIA. 

Dangerous Occupation — Deceased 

engaged in Quarrying with Ex- 
plosives — No Negligence alleged — 
Whether Employer liable for 
Damages - - - • S.C. 51 

See Deaths by Accidents , Com- • 

PEN.SATION. 


WAGES. 

Indnstriai Conciliation and Arbitra- 
tion — Award — Forty -hour Week 
— ^.\ward providing for Forty-six- 
hour Week — Ordinary Normal 
Working - week Forty Hours — 
General Order reducing Hours to 
Forty per Week — Workers’ 
Hourly Wages not Reduced or 
Increased - - - S.C. 231 

See Industrial Conciliation and 
Arbitration Acts — ^Award. 1. 


Working-hours — Forty-hour week 

Provision for Five Days of Eight 
Hours — Emplojnnent on Six Days 
of Six and two- third Hours— 
Claim f o r additional W’'ages 
founded on Breach - S.C. 214 
See Industrial Conciliation and 
Arbitration Acts — Award. 2. 

WORDS AND PHRASES. 

“ At a rent to be fixed ” - - S.C. 1 

See Municipal Corporation 
— Powers. 

Due by an occupier ” - - C.A. 196 

See Rating — Rateable Property 
and Exemptions. 3, 

“ Factory ” - - - - F.C. 78 

See Factories Acts. 

“ H andicraft ” - - - - F.C. 78 

See Factories Acts. 

“ In such contract ” - - S.C.* 113 

See Local Authorities. 2. 

‘‘ Matters ” - - - - Ct. Arb. 219 

See Industrial Conciliation anj> 
Arbitration Acts. 2. 

" May ” S.C. 58 

See Rating — Native Land. 

‘May” S.C. 54 

See Rating — Rateable Property 
AND Exemptions. 1. 

“ Permanent loss of the use of ” 

Ct. Arb. 124 

See Workers’ Compensation — Lia- 
BtLiTY FOR Compensation. 1. 

Pounds sterling ” - J.C. 116 

See Contract- — Performance. 

“Preparing” - - - - F.C. 78 

See Factories Acts, 

“ Preparing or manufacturing goods for 
“trade” - - F.C. 78 

See Factories Acts. 

“ Reasonable cause ” - - Ct. Arb. 160 

See Workers’ Compensation — - 
General. 
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DIGEST AND INDEX. 


11938 ] 


WORKERS’ COMPENSATION-ACCIDENT 
ARISING OUT OF AND IN THE 
COURSE OF EMPIOYMENT. 

(’oi'oiiary Throinbo.sia — Angina of 

Eflbri:— Cowtra'ilietoiy Medical Evidence- 
Report of Medical Eeferoe— Distinguishing 
Oharacteristies Explained — Woi'kers’ Com- 
poiiHatioii Act, J922, s. 3. 

Kaiili-: r ,. Lioonard and Dinglky, 
Ltd. ... - CL Arb. 132 

WORKERS' COMPENSATION -- ASSESS- 
MENT. 

General Neurasthenia — Policy of Court 

li 0 t modified — Workern' Compensation 
Amoxidiiieut Act, 1936, cj. 9. 

Stbwakt V . Wellington City Coe- 
poEATioN - ’ - Ct, Arb. 127 

WORKERS’ COMPENSATION— LIABILITY 
FOR COMPENSATION. 

1. vSoheduied Injury to Right Fore- 

finger — No losH of Eai-iiing Capacity— 
Whether “ Permanent loss of the use of” 
damaged Finger- joint — ^W^orkers’ Compensa- 
tion Act, 1922, s. 8, Sec()nd Schedule. 

Natta V , Wellington Haeboue Boaed 
Ct. Arb. 124. 

2. Worker engaged on Contract as 

well as in Temporary Work for Wages at Time 
of his Death — Major Portion of his Income 


over Period of Years deriviMl froiu rmitruejs 
with Comity and not from Wages as a 8(*i‘vam' 
— Nature of Widow’s i)c'penden<'\' on his 
Earnings — Workers’ Compeasation Aet, J 922, 
ss. 4 (2), o (o). 

Dawson i\ .SofTHT.ANn rorxTY 

Ct. Arb, 40 


WORKERS’ COMPENSATION— PRACTICE. 

Practice — Nonsnir — Powers of Court — 

■Workers’ Compensation lieguhiiiou^ {1909 
New Zealand (lazette, 717), H. 124. 

Brindle ■\Yklijngton HAUBne'R 
Board ... Ct Arh. Hi 

WORKERS' COMPENSATION -GENERAL. 

p .Delay in giving Notice <if Acci- 

dent— Whether “ ReasonabI(‘ cause for 
such Delay — Workers’ Compensation Act. 
1922, s. 26 (1) (2). 

Girvin Bay of Islands CorxTv 

Ct. Arb. 160 


2. Non - fatal Acciiit‘nt ~ (.’oinrnuta- 

tion of Weekly Payments — Disposal uiuier 
Order of the Court — Workers’ (knnpensa- 
tion Act, 1922, s. 5 (1). 

WurTEREAn i\ WAiKtnri' County 

Ct. Arb. 230 



STORBR MEEK AND COMPANY, 
LIMITED (IN LIQUIDATION) 4?. WELLINGTON 
CITY CORPORATION. 


Municipal Corporation — Powers — Leaser-Surrender and Grant of new Lease 
at a rent to he fixed ” — Whether Corporation has Power to grant fresh 
Lease subject to Statutory Increases or Reductions present and future — 
Covefiant for submission to Arbitration of Questioyi of Increase of Rent — 
Muni.cA 2 Dal Corpo7'ations Act, 1933, s, 162, 

A Mimieipal Corporation has power under s. 162 of the Municipal 
Corporations Act, 1933, to accept a surrender of a lease for twenty-one 
years, with a light of renewal from time to time at periodical valuations, 
and to grant a fresh lease to the “ former lessee ” upon the same terms 
and conditions except as to rental, the rental under the new proposed 
lease to foe the same as that originally reserved under the existing lease ; 
but subject to a reduction of 20 per cent, as long as the provisions of 
Part III of the National Expenditure Adjustment Act, 1932, relating 
to rent should remain in force so that they would have affected the said 
leas© if still subsisting, and subject to such future statutory increases or 
reductions to come into effect during the remainder of the term of the 
present lease as v'ould have affected the present lease if still subsisting. 
There should be included in such new leas© a covenant by the lessor 
for the submission to arbitration of the question of increase of rent in 
the event of a claim thereafter by the Corporation for an increase and the 
Court refusing jurisdiction. ‘ ' 

Sargood v. Wellington Harbour Board{l), and John Fuller 
and Sons v. Mayor, of Wellington^), followed. 

(1) (1905) 2.5 N.Z.L.R. 268. (2) (1912) 32 N.Z.L.R. 41. 


Myers, C.J. 


ORIGENATING SUMMONS asking for a declaratory order 
interpreting the provisions of s. 162 of the Municipal Corporations 
Act, 1933, and specifically defining the powers of the defendant 
Corporation thereunder to accept a surrender of a lease for twenty- 
5 one years with a right of renewal from time to time at periodical 
valuations, and to grant a fresh lease to the former lessee ’’ upon 
the same terms and conditions except as to rental, the rental under 
the new proposed lease to be the same as that originally reserved 
under the existing lease ; but subject to a reduction of 20 per cent. 
1 0 aa long as the provisions of Part III of the National Expenditm:e 
Adjustment Act, 1932, relating to rent shall remain in force so that 
they would have affected the said lease if still subsisting, and 
subject to such future statutory increases or, reductions to. come 
into effect during the remainder of the term of the present lease 
1 5 as would have affected the present lease if still subsisting. 

Section 162 of the Municipal Corporations Act, 1933, is as 
follows v., > ,,•/ 
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1936. 
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Meek 
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Wellington 
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butterworth’s local government reports. 

The Council may by special order, on such terms as it- thinks fit, 

a ™d“ny LI; '^d may again, to th. T>roy..o„^^ 

Act, lease the land comprised m the surrendered lease , .,r, it it t.i iks 
may grant to the former lessee a new lease for tno remaiiidi i ot tin t.nn 
of the^surrendered lease at a rent to be fixed by the Couiiei by spei-ial ordor 
oither before or after the surrender, and on any terms or coruhtions author.ze.i 
by this Act. 

In particular, and this was the only question really which the 
originating summons raised, the parties asked : Has the defendant 
Corporation power to accept a surrender of the »said memorandum 
of lease and to grant a fresh lease upon the terms above stated ? 

Harding, for the plaintiff. 


10 


O'Shea, for the defendant. 


Om\ adb\ vuli. 


Mybbs, C.J. I can see no material distinction between this 15 
case and the two oases which were decided some years ago by 
S’^ut, C.J, — Sargood v. Wellington Harbour Board{l) and John 
Fuller and Sons v. Mayor, Sc,, of Wellmgton{2), If it be suggested 
that the rental under the proposed lease has to be fixed,” the 
answer is id cerium est quod c&rtum reddi potest : and a rental on the 20 
proposed terms will therefore be a “ fixed ” rental. 

I suggested on the argument that the covenant by the lessee 
in the new lease to submit, on the application of the lessor in that 
behalf, to the jurisdiction of the Court to increase the rent under 
s. 31 of the National Expenditure Adjustment Act, 1932, and its 25 
amendments, might be valueless to the Corporation as the Court 
might refuse to act on such an agreement contained in a lease to 
which the Act does not apply. I said, therefore, that if it wa.s 
competent for the Corporation to accept a surrender and grant a 
new lease to the former lessee, there should be a covenant by the 30 
lessor for the submission to arbitration of the question of increase 
of rent in the event of a claim hei*eafter by the Corporation for an 
increase and of the Court declining jurisdiction. Counsel said 
that if the question raised by the originating summons were 
answered in the affirmative a covenant to that effect would be 35 
included in the new lease. I think that there should be such a 
covenant, and, subject to its inclusion, the question asked by the 
cariginating summons is answered in the affirmative. 

I was asked by counsel to delay my consideration of this ease 
pending the submission by th^ of a joint memorandum on a 40 
.question to Which (mlj pasmg reference was made during the 
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argument and which is not raised by the originating summons. 
Since then a joint memorandum has been submitted. It raises an 
• entirely new question under the Mortgagors and Lessees Rehabilita< 
tion Act, 1936, and the possibility is suggested that by reason of 
5 certain provisions of that Act there may be no necessity for a new 
lease to be granted to the present lessee. The main object of the 
original lessee and its transferee, is to enable the liquidation of the 
original lessee, an incorporated company, to be completed. The 
suggestion is that this result may be brought about by reason of 
10 the liability of the original lessee being extinguished automatically 
under the Mortgagors and Lessees Rehabilitation Act unless the 
Corporation takes active steps to keep the liability in existence, 
which steps it need not take and has no intention of taking. 
Counsel, however, seem to be in some doubt as to whether or not 
15 the liability of the original lessee would be automatically 
extinguished. They suggest that the Court might see its way to 
adjudicate on that point. I do not, however, feel that I am called 
upon, or that it would be right, to decide the matter in this present 
proceeding. All I am called upon to do, and in my opinion should 
20 do, is to answer the question specifically asked by the originating 
summons, and that question I have already answered. 

Question answered accordingly. 

Solicitors for the plaintiff : Mmky Kirk, Harding, and Phillips 
(Wellington). 

Solicitor for the defendant : J, O'Shea, City Solicitor 
(Wellington). 
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BUTTEBWOETH’S LOCAL GOVEENMENT REPORTS. [1^37] 
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1936-37, 


[IN THE PRIVY COUNCIL.] 


November 30, 
December 1 , 
January 26. 


AUCKLAND CITY CORPOEATION 


AND AUCKLAND TRANSPORT 


BOARD 


- Appellants 


Lord Atkin, 
Ia3hp 
Thankpr- 

TON, 

Lord 

Macmillan. 

Lord 

Wbight, 

M.R. 

Lord 

Maugham. 


AND 


ALLIANCE ASSURANCE COMPANY, 
LIMITED 


Respondent. 


Currency — Local Authority issuing Debentures — Moneys secured payable in 
Auckland or London at Bolder^s Option — Option to receive Dayment in 
London exercised — Whether Payment in London to he made in English 
or in New Zealand Currency — Power of Local Aidbority to pay Difference 
in Exchange — Local - Bodies^ Loans Act, 1913, ss, 3, S, 9, 10, 26, 27, 
32, 33, 37, 42. 





Where a contract for payment of money is expressed in terms of 
a unit of account common to two or more countries, such as the “ pound.,’’ 
it must be decided, as at the date of the contract, what <*urrency is 
meant as the currency or measure of value in which the contract obliga- 
tion is to be discharged. 

In the absence of contrary evidence of actual intention, the eurreiK^y 
meant is the currency of the country in which the contract stipulates 
payment is to be made. 

The measure of value expressed in the contract by the word 
“ pound ” has to be ascertained as at the date when the contrac-t 
requires payment to be effected, and that depends on the precise state 
of the relevant currency at that date. 

Consequently, where in terms of a contract made by the appellant 
corporation in Auckland on February 16, 1920, the payment for the 
purchase under statutory powers of a tramway undertaking was satis- 
fied by a. payment in cash and the issue under the Local Bodies’ lA>ans 
Act, 1913, of debentures and interest coupons expressed to be x^ayablo 
in ‘‘pounds” at the holder’s option either in Auckland or in London, 
those coupons and debentures are payable in English currency without 
any allowance for exchange, when they fall due, always provided that 
the bearer exercises the option to be paid in London. 

Adelaide Electric Supply Co., Ltd. v. Prudential Assurance 
Co., Ltd.(l), applied. 

Westralian Farmers, Ltd. v. King Line, and Saskatoon 

City V. London and Western Trusts Co., Ltd.{3), referred 


to. 


No question of ultra vires arose by reason of the use of the word 
pomd ” in the Local Bodies’ Loans Act, 1913, on the plain rtmding 
of which the ‘ poimd ” contemplated and authorized by that statute 
meant the conmon unit of account in Great Britain and in various 
parts of the British Empire ; and the currency which it connoted in the 
was determinable by the place, whether 
X Zealand or not, stipulated as the place of payment in the 
. - debentures or mterest coupons comprising the contract between the 
t p«^rties. 


v'; '( 1 ) [ 1934 ] A.C. 122 . 


( 1928 ) 48 T.L.R. 598 ; 43 U. L.B. 378 . 


'C- 




( 3 ) [ 1934 ] 1 B.L.E. 103 . 


H.Z.L.G.R. 


PBIVy COUNCIL. 


Australasian Temperance- and General Mutual Lije Assurance 
Society f Ltd, v. Mount Albert Borough{4:) and Wanganui— 
Rangitikei Electric-power Board v. Atistralian Mutual 
Provident Society{5) referred to. 

Payne v. Deputy Federal Commissioner oj Taxaiio)i{Q) dis- 
tinguished 

So held by the Judicial Committee of His Majesty’s Privy Council, 
affiiiniiig the judgment of the majority of the Court of Appeal, reported 
[1936] N.Z.L.R. 413, where the facts are given and the terms of the 
debentures and coupons are set out. 

(4) [1.935-30] K.Z.L.U.E. X57. (6) [1936] A.C. 497 ; [1930] 2 All E.R. 793. 

(5) [1034] 50 C.L.K. 581. 

APPEAL (No. 86 of 1936) from a judgment of the Court of Appeal 
of New Zealand, reported [1935-36] N.Z.L.G.R. 263, in an action 
removed into the Court of Appeal for hearing. The facts 
sufficient^ appear from that judgment. 


^J.C. 

- 1936-37. 
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AND 
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V, 
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5 Eon, 8. 0, Henn Collins, K.C., Alexander Ross, and Joseph 
Stanton (of the New Zealand Bar) for the appellants. At all 
materia] times the English pound and the New Zealand pound 
were different, the currency of England was different from the 
currency of New Zealand, and there was not a unit of account 
1 0 common to England and to New Zealand. On a proper construction 
of the debenture and the coupon attached thereto, the £100 and 
£2 12s. 6d. are payable in New Zealand currency, and the respondent 
company is accordingly entitled to be paid only in New Zealand 
money converted into sterling at the rate of exchange current 
15 at the date of conversion. 

It would have been ultra vires of the corporation to issue 
debentures for payment in any currency but New Zealand currency. 
Counsel referred to Adelaide Electric Supply Co., Ltd. v. 
Prudential Assurance Co., Ltd.(\) ; Payne v. Deputy Federal 
20 Commissioner of Taxation{2 ) ; Saskatoon City v, London and 
Western Trusts Co., Ltdpd) ; Gisborne Borough v. Auckland 
Provincial Patriotic and War Belief Association{4:) ; Mowbray, 
Robinson, and Co. v. Rosser{5 ) ; International Trustee for the 
Protection of Bondholders Aktiengesellschaft v. The King{&) ; 
25 Barceh v. Electrolytic Zinc Co. of Australasia, Lid.tfl ) ; Wanganui- 
Rangitikei Electric-power Board v. Australian Mutual Provident 
Society{S) ; Landsdowne v. Landsdowne{d) ; Ottoman Bank 
of Nicosia v, Dascalopoulos{l0) ; and Broken Hill Proprietary 
Co., Ltd. V. Latham (11). 


(I) [1934] A.C. 122. 


(6) [1936] 3 AH E.B. 407. 


(2) [1936] A.C. 497; [1936] 2 All (7) (1,932) 48 C.L.R. 391. 


E.R. 793. 

(3) [1934] 1 D.L.II. 103. 

(4) [1916] N.Z.L.B. 218. 

(5) (1922) 91 L.J.K.B. 524. 


(8) (1934) 60 C.L.B. 581. 

(9) (1820) 2 BH. 60 ; 4 E.B. 250. 

(10) [1934] A.C. 354. 

(11) [1933] Ch. 373. 
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Gavin T. Simonds, K.C., and Wilfrid Barton, for the respondent 
company. It is not uUra vires of the appellant corporation when 
the respondent company has eiected, as it is entitled to do by 
the contract, to be paid its interest in London, to pay that interest 
at its nominal value in British cu^^enc\^ That is what the contract 
plainly provides that the appellants must do. Upon the exercise 
of the option, London was the locus sohdionis and the place of 
performance. 

[Their Lordships had intimated that they did not desire to 
hear the respondent company upon the other issues.] 


Cur, €idt\ tmii. 


The judgment of their Lordships was delivered by 

Loed Weight. The question to be determined in this appeal 
is, What are the rights of the Alliance Assurance Co., Ltd., the 
respondents, under a debenture bond for £100 and the coupons 15 
still outstanding under it of which they are bearers I The bond 
and coupons were issued by the mayor, councillors, and citizens 
of the City of Auckland in New Zealand, the defendants in the 
action and the appellants before this Board. The Auckland 
Transport Board who were third parties in the action are also 20 
appellants, but no question arises in this appeal as to their position. 

The debenture bond is numbered 1744 and is for £bX>. It 
was issued under the common seal of the appellant corporation 
on February 9, 1920. It is headed : 

AucMand City Coxmeil, Auckland, New Zealand. Aueklaii<I City 25 

way Loan of £1,250,000. Secured on the revenues of the City of AucklaiKl, 
subject to the existing loans chargeable on such revenues, 

and is payable at the holder’s option either in Auckland, Kew 
Zealand, or in London on July 1, 1940, and is expressed to be 
issued by the Auckland City Council, New Zealand, under the 30 
Local Bodies’ Loans Act, 1913, and s. 26 of the Appropriation 
Act, 1915. It provides by its terms that : 
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It contains the following provision : 

On presentation of this coupon at tho Bank of New Zealand, London, 
England, or Auckland, New Zealand, at the option of tho holder for the time 
being on or after the first day of January, 1936, the bearer will be entitled 
5 to receive £2 1 2s. 6d. 

It is signed by the mayor and the city treasurer. The series of 
debentures, of which No. 1744 forms one, was issued under the 
following circumstances. An English registered company had, 
some years before 1919, constructed a tramway system in the 
10 City of Auckland. In 1919, while they were operating the system, 
they gave an option to the appellant corporation to purchase 
the tramway undertaking vith all its assets. In consequence, 
an agreement was entered into dated February 16, 1920, between 
the English tramway company and its mortgagees, an English 
15 investment company, on the one hand, and the appellant 
corporation on the other, for the sale of the whole of the tramway 
undertaking, its lands, its various rights, and all its assets for 
the total aggregate sum of £1,227,201 8s. 7d. The price was to 
be satisfied by a payment to the vendors of £1 8s. 7d. in cash, 
20 and by the issue to them of debentures for the total sum of 
£1,227,200. According to the agreement, the rate of interest 
on a certain proportion of these debentures was £5 per cent, per 
annum, and as to the balance £5 5s. per cent, per annum. The 
agreement provided that the debentures should rank pari passu 
25 and should be payable both as regards principal and interest at 
the option of the holder for the time being either in London or 
Auckland, and should be in denominations from £20 to £1,000, 
as required by the vendors. The consideration for the sale was 
arrived at on the basis of certain items which were set out in the 
30 agreement. Certain of these items were sums of sterling, 
in particular, the amount of the mortgage debt of the tramway 
undertaking which was £393,750, and the amount representing 
the net profits, subject to an allowance, of the tramway company 
for the 3^ear ending June 30, 1919, Other sums were presumably 
35 in New Zealand currency, such as the sum representing the 
liabilities of the tramway company existing at the date of the 
agreement. There was nothing expressed in the agreement to 
show what currency the sum of £750,000, which was the major 
part of the consideration, was calculated. The transaction thus 
40 took the form of a sale by the vendors to the appellants 
as purchasers of the property for the sum above stated* This 
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8 BUTTEB WORTH’S liOCAIt- - GOVERNMENT BEPORT>S. 

J.O. of the purchase price, which took the form of the issue of the 
19:^6-37 . debentures. 

Awklakd The dispute whicJi has now arisen is whether the respondents 
CorSIa- are entitled to be paid the principal and interest in sterling— 

TioN that is, in the currency of England — on the assumption or basis 5 
Air^iAND 0 ^ having availed themselves of the option to be ]iaid in 
Tj^ansport London, or whether their right on that footing is merely to be 
paid in the currency of New Zealand, which in JbSh was 
Alliance considerably depreciated. The action, which was brouglit !>y 

the respondents, claimed a declaration that they were entitled 10 
' to he paid in sterling — that is, in the currency of England — botli 
as to principal and interest, and in particular claimed payment 
of i3s. Id., as being the difference between £2 12s. 6d., the sum 
due under the coupon in question, and the sum of £1 19s. od,, 
the sum tendered to them in respect of their coupon when, having 15 
exercised their option to be paid in London, they dul^' presented 
the coupon for payment at the Bank of New Zealand in London. 

This sum of 13s. Id. represented the difference in value between 
sterling and New Zealand currency as applied to the amount of 
£2 12s. 6d. expressed in the coupon. 20 

The rights and liabilities under the debenture and the coupon 
depend on the terms set out in them. For the purposes of this 
appeal, the question can be considered as if the instrument simply 
provided for payment in London ; the option to require payment 
in New Zealand may be disregarded, as the actual or assumed 25 
basis of the proceedings is that the London option has been duly 
exercised. The instruments, as already stated, bear on their 
face a reference to the Local Bodies' Loans Act, 1913 (liereinafter 
called the Act of 1913), and s. 26 of the Appropriation Act, 1915. 

The latter Act is not material, but the former Act requires to be 3 0 
considered. The appellant corporation are a statutory bod^r 
incorporated in New Zealand and are subject to the Act of 1913, 
which contains a code regulating the conditions and the procedure 
under which a local authority such as the appellant corporation 
are entitled to borrow money for public purposes, including the 35 
purchase or acquisition of any land, building, erection, or structure. 

It is not (hsputed that the appellant corporation are bound by 
the conditions of the Act, and that these conditions are made 
,, par o the terms of the debenture and coupon by the express 
re erence to the Act already mentioned. The various requirements 40 
01 the Act tor the purpose of obtaining the consent of the rate- 
paj^ers were in form duly complied with. The Act also provided 
01 1 e security which might lawfully be pledged for a loan. Certain 
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sections of the Act, which have been the subject of argument 
before their Lordships, call for special mention. These deal in 
particular Avith the form and contents of any debentures. Thus 
it is enacted that the debentures shall be for sums of not less than 
5 £20 and not more than £1,000, and shall be in the form set out 
in the Schedule. That form was precisely followed in the series 
of debentures in question. The matter most material to be noted is 
that the debenture in the scheduled form is to be for [blank] pounds, 
using the symbol This agrees with the provision in the 

1 0 body of the Act just quoted that the sum is to be for not less than 
£20 and not more than £1,000. The Act also prescribes that 
the yearly interest on every debenture shall not exceed 5J- per 
cent,, and shall be payable half-yearly or otherwise. There is 
also a prescribed form of coupon, Avhich requires the amount to 
1 5 be expressed in pounds. The coupon in question complies with 
the prescribed form. Section 29 (1) provides that the local body 
may appoint any incorporated company or association or any 
such company or association together with one or more persons 
within or out of New Zealand to be agents for raising and 
20 managing any loan authorized to be raised under this Act, such 
agent to have full power to raise the loan and to deal with the 
moneys subject to the direction of the local authority. The Act 
also contains a series of provisions dealing with the repayment 
of the loan, of which the most material are s. 32, which provides 
25 that the sum of money named in any debenture shall be payable 
at the place within or out of New Zealand named in the debenture 
at the time named thereon, being not longer than fifty years 
from the issue thereof, and s. 33, which requires the local authority 
to make proAusion for a repayment either by means of a sinking 

3 0 fund, or by jDeriodica] drawings. Section 42 may also be mentioned. 

That section provides for the case of default being committed 
in paj’rnent of the sum secured by any debenture or any coupon 
when it is presented at the place where, and the time when, it 
is payable or subsequently. In that event the holder is entitled 
35 to apply to a Judge of the Supreme Court — that is, of New 
Zealand — ^by a petition in a summary way for relief under the Act, 
and the Judge is authorized to appoint a receiver of the local 
fund or other property of the local authority which is liable under 
the .provisions of the Act for the payment of the debenture or 

4 0 coupon. 

In 1913, when this Act was passed, the gold sovereign was 
legal tender both in England and New Zealand, and the various 
notes current in both countries were redeemable in gold. In 
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both countries the unit of account, the poiiiicl, was the saiiie, 1 he 
word ''pound” accordingly at that time, whether used in an 
instrument made in New Zealand, or in an instriiraeiit made In 
England, had, in the full sense of the term, the same connotation ; 
it meant the same unit of account, and the riieasiire of value in 5 
currency which it connoted was the same — iianiely, the gold 
sovereign, minted by the Royal Mint, whetlier at the English 
Mint or at its Australian branch or liranehes. It Is not necessaiy 
here to deal speeifically with shillings and pcmee ; tlicse aisc^ wcu^e 
the same in both countries as units of atx'ount, artd were represented I 0 
as measures of value in curi'ency by silver and bronze tf^ken coins. 

On the outbreak of the Great War in August of 11H4, ehanucs 
were made in the cuiTency in each of the two countries. Both 
in England and in New Zealand gold coins fur all practical pur]K>Hes 
went out of cireiiiation. In England tlie export of gold, which. i;> 
had previously during the War been prohibited l>y regulation, 
was prohibited by an Act of .1920. in 1925, by the r*oki 
Standard Act of that year, the Bank of England, which had been 
under an obligation to pay its ovn Tiotes and the Irtasiiry notes 
then current in gold, nns renewed of tliat obligation, and was 20 
only required to sell bullion in bars of about 400 oz. at a fixed 
^rate. Then in 1931, by the Cold Btandard Amend.ineiit Act: of 
that year, the obligation to sell gold bullion at a fixed rate was 
suspended. Thus, in England by 1931 the country had goiie 
ofi the gold standard and the notes of the Bank of lutgland, whiGi 25 
constituted the note eiieulation, were no longer cfmvcutlblc^ in 
gold. In Ne'w Zealand a somewhat different course was takcui. 
Before 1913 there vrere a certain number of trading-banks in Sew 
Zealand issuing their notes of a denomination of £i or upwards, 
which were in form promises to pay a |x>und or iwunds sterling. 30 
In 1914 there was passed in New Zealand the Banking 
Amendment Act, 1914, under wdiich the Governor-Genera! In 
Council was empowered by Proclamation to declare that nc»tes 
payable on demand by any bank named in the Proclamation and 
subsequent issues should be, during the period limited by the 35 
Proclamation, legal tender in New Zealand. While any such 
Proclamation was current, the condition that the bank •should 
pay notes of its own issue ixi gold on presentation at the bank 
was to be suspended for the period limited by the Proclamation 
first made under the Act or by successive Proclamations, if more 40 ^ 
than one. But the A,ct 'provided that the Oovemor-General in 
^Cipuncil might require.' that adequate security should be given 
'■by 'the bank for the performance of the condition that the bank 
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would duly -pa^y its notes in gold after the expiration of the period 
limited by the Proclamation or Proclamations. During the period 
limited by any Proclamation the export of gold was prohibited, 
except with the consent in witing of the Minister of Finance. 

5 In fact a Proclamation w'as made in 1914 under this Act for twn 
years, and thereafter further such Proclamations were successively 
made from time to time. These Proclamations covered the w^hole 
period from August, 1914, until August, 1934. At that latter 
date the Eeserve Bank of New Zealand Act, 1933, came into 
10 operation, under which the Reserve Bank of New Zealand was 
empow^ered to issue bank-notes and the authority of the various 
trading-banks to issue or reissue bank-notes in New Zealand was 
determined. Thereupon the bank-notes of these banlcs practically 
went out of circulation. The bank-notes of the Reserve Bank, 
15 which are now practically the only notes in circulation in New 
Zealand, are in form a promise to pay so many pounds, and contain 
no reference to sterling, unlike the notes previously issued by the 
trading-banks. The position in effect has thus been that from 
1914 until 1934 the redeemability of the note currency in gold 
20 was suspended. No doubt the Act of 1914 was originally intended 
to be an emergency measure for the time, but by the successive 
renewal of Pipciamations the operation of the Act was continued, 
until in 1934 the note currency W'as finally and definitely made 
irredeemable in gold. These respective changes in the legal 
25 tender or currency of the two countries have had a reflection in 
the rate of exchange and in the relative values inter se of the two 
currencies. If regard is had to the telegraphic selling rates, New 
Zealand on London, there had before 1914 been a variation 
depending, presumably, on the relation of supply and demand. 
30 Thus from 1904 to 1914 the rate, New Zealand on London, was at 
17s. 6d. per cent, premium. From December, 1917, to September, 
1920, it w^as 20s. per cent, premium. It then rose for about tw^o 
years, but in 1922 it was 5s. per cent, premium, and in 1924 for 
a short period it was at par ; in 1925 it -was at a discount ; in 
35 1930 the premium had actually risen to £5. Eventually in 1933 
there was a steep rise in the premium ; in January, 1933, the 
exchange stood at £125 New Zealand for £100 London, and in 
August, 1934, at £124 10s. It was in consequence of that marked 
divergence in value between the two currencies that the present 
40 difficulty has arisen. Untd that occurred the debenture coupons 
in cases where the London option was exercised were paid in 
English currency without question. But the appellants in and 
after 1934 contended they were only bound to pay in New Zealand 
currency, and in the result the pr^nt action was brought. 
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The case was tried in the Court of Appeal under an order for 
remoTal to that Court on an agreed statement of facts. The 
Court was divided in opinion(l). The majorit.v, consisting of 
.Qstler,' Bhir^yamd Kennedy, eJJ., were of opinion that the claim ^ 
of the respondents should be upheld, limi, A.C.J., dissented 5 
and was for deckling in favour of the ap|_>ellant corporation. He 
was of that the New Zealantl |)ound was a illffercmt unit 

of value from the English pound, and was of a different value 
from the English pound, and tluu: in all tlie cireiirnstances of the 
case the proper inference to he drawn was that the nu>Tii-‘js to 10 
136 paid undcT the debenture and the coupon -were to be computed 
in the Ne\v Zealand currency, free from an 3 ' allowance or deduction 
for conversion from New Zealand currency' into English currency. 

In his view’, the contract was a piireiv New Zealand contract 
because it "was made under the authorit}" of the municipal law 15 
of Neiv Zealand, and in reference to the purchase of an undertaking 
which was operated in New Zealand, and because repayment of 
the money w'as secured on propertv^ situated in New Zealand, 
and also because the debentures were delivered in Ne%v Zealand 


to be disposed of as the vendors of the tramwuy undertaking 20 
thought fit. He also relied on the eireumstance that the contract 
w'as subject to the terms of the Local Bodies’ Loans Act of 1913. 

The three Judges wdio took the contrary view were of opinion 
that in principle the case w'as governed Iw the decision of the 
House of Lords in the ease of Adelaide Ekdric Suppli/ Co., Ltd. 25 



V, Prudential Assiirame Co,, Lid,(2), and accordingly that 
moneys paj'^able on the debenture or the coupons, ’ if the bearer 
elected to be paid in London, w’ere pa^yable in the appropriate 
number of pounds according to tlie currency of England' — that 
is, in sterling or in British pounds. Though the proper law of 30 
the contract was New Zealand law, that did not affect, in their 
opinion, the result in this case, that where the place of payment 
was in London the money was payable in steiiing. They further 
held that there was nothing in the terms of the Act of 1913 to 
lead to any other conclusion because they held that it was not 36 
ultra vires to contract loans such as those in question in any other 
than New Zealand currency, and that the terms of the Act did 
not compel, irrespective of the place of payment, a construction 
of the word pound, connoting a payment according to the 
currency of New Zealand. 40 

Their ^ Lordships are in, substantial agr^eement with the 
conclusions of the majority of the Court# Up to a point, in their 
DSB5-36]H.ZX.aB. 2^:' (2) EI934]A.a 122 . '' , ^ 
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judgment, this case in principle is precisely governed by the 
opinions of the House of Lords in the Adelaide ease. That 
authority, it is true, had reference to a contest whether sterling — 
that is, English currency, or Australian currency — was applicable, 
5 but, for all purposes of the present appeal, there is no difference 
in substance bet-ween the divergence which occurred in the currency 
values as between England and Australia and the divergence 
which occurred in the currency values as between England and 
Hew Zealand. There are two dates which in a case of this sort 
1 0 may have to be considered as material dates ; one is the date 
when the contract is made, and the other is the date at which 
the contract requires payment to be effected. It is as at the 
latter date that the measure of value expressed by the word 
“ pound ” in the contract will have to be ascertained, and that 
15 will depend on the precise state of the relevant currency at the 
particular date, but it is as at the date of the contract that it must 
be decided what currency is meant by the contract as the currency 
or measure of value in which the contract obligation is to be 
discharged. That latter question can only be settled by 
20 determining as a matter of construction what in all the 
circumstances of the case is the meaning of the word pound 
used in the contract. This problem only arises where the contract 
uses a common unit of account, like the pound, as the denomination 
in which the obligations are expressed. A difficulty arose in 
25 the Adelaide case, because in 1921 a change was made in the 
articles of association of the Adelaide company, which was an 
English registered company, whereby the place of payment for 
the debenture w^as shifted from London to Adelaide in Australia. 
Up to that time, while the place of payment was in London, there 
3 .0 could be no question that the term pound ’’ used in the articles 
of association had reference to English or sterling currency. In 
1921, when the articles were changed in. the sense explained, there 
were no express terms inserted to define in what currency the 
payment was to be made. The reason . for that omission no 
3 5 doubt was that the parties did not think about it because at that 
time the difference between the sterling pound and the currency 
pound "Was little more than negligible; indeed it could not 
definitely be pronounced in what direction the exchange would 
go, whether in favour of London or Australia, But when, at a 
40 much later date — ^namely, 1931 — ^there emerged a very substantial 
divergence in the values of the two currencies, the problem^ was 
raised which was eventually settled by the House of Lords. The 
five Lords of Appeal wKd/gave judgment in the House of Lords 
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were all in agreement as to what the decision of the House should 
be. Lord Russell puts the problem and the answer in these 
terms : He says : If this be the correct view, this problem 

‘‘ would resolve itself into a case of the company becoming indebted 
“ from time to time in amounts payable in Australia and expressed 
'' in terms of units of account common to Auslralla and .Englanil 
"The question then is, how can the company discharge that 
indebtedness? The answer can, I think, only be in whatever 
currency is legal tender in the place in viiich tlie indebtedness 
is dischargeable. It is not a question what amount of (*oiiis 
or other currency has the debtor contracted to pay. A del>t 
is not incurred in terms of currency, but in terms of units of 
account. It is a question of discharging a debt incurred in 
'' terms of units of account common to more than one eountr\' 
“ in the currency which is legal tender in the partieiiiar country 
in which the debt has to be paid ’’(3). It is quite clear that 
the whole problem arose because of the divergence in value of 
the two cuneneies, and it was solved, as a (|uestion of construction, 
by determining what currency, on the true eonstruetloii of the 
contract, was connoted by the use of the word iiound/' It 
was held that in the absence of express terms to the contrary, 
or of matters in the contract raising an inference to the contrary, 
the currency of the country in which it was stipuJated that 
payment w'as to be made was the emreney meant. CJontracts 
are expressed in terms of the unit of account, but the unit of 
account is only a denomination connoting the appropriate 
currency. The problem is only likely to arise wheie the contract 
is made at a time when there is little or no practical difference 
between the two currencies of the two countries concerned, or 
where they have both the same currency and the same unit of 
account, but subsequently at the due date of performance the 
values of the two currencies have sharply diverged. 

If at the time when the contract is made there is a practical 
divergence In value between the two currencies, the parties in 
all probability will expressly stipulate what currency is intended. 
An illustration of such a case is to be found in Westralian Farmers, 
Ltd* V. Kifi^ Line^ Ltd*{4k)* A charter-party made in September, 
1930, for the charter of a British ship on a vojmge from Western 
Australia to Great Britain or the Continent contained various 
stipulations for payments, sonote to be mad© in Australia and some 
In Great Britain. The latter were stipulated to be payable in 

(3) [1934] A.0. 1^2, (4) 1 19^2) 48 TX.B. 598 ; 4 ^ li. L.B. 
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sterling, but the former sums were stipulated to be payable in 
Australian currency. The parties had thus by their express agree- 
ment excluded any question as to what currency was intended. 
It seems also that Saskatoon City v. London and Western Trusts 
5 Co., Ltd.{o), was decided on the principle that there was in that 
case an express term, embodied in the by-laws under which the 
debenture w^as issued, providing that the debentures and coupons 
were to be payable in lawful money of Canada or in sterling money 
of Great Britain. The debentures were expressed in dollars, and 
1 0 it was held that the terms of the by-laws excluded ail other methods 
of payment than a payment either in lawful money of Canada or 
in sterling money, and, accordingly, that the debentures, which 
were expressed in dollars, were payable in Canadian dollars, though 
they were made payable at the offices of the Bank of Montreal 
1 5 in New York or at the offices of the said bank in London, England. 

In the Adelaide case, however, there was no express term to 
show" what currency was intended by the word “ pound. The 
House of Lords held that the true meaning of the word pound ’’ 
must be determined on the basis of a rule depending on a w"ell- 
20 kno\vn principle of the Conflict of Laws — namely, that the mode 
of performance of a contract is to be governed by the law of the 
place of performance. That principle, no doubt, is limited to matters 
which can be fairly described as being the mode or method of 
performance, and is not to be extended so as to change the 
2 5 substantive or essential conditions of the contract ; but when 
it applies, as in the Adelaide case, it has the effect of introducing 
into the contract the law of currency or legal tender governing in 
the place of payment as a mode or method incidental to performance. 
Thus w"here there is a common unit of account, to which the same 
30 denomination applies, as is the case with the word pound ” here, 
the debt expressed in the common unit of account must, in the 
absence of contrary evidence of actual intention, be discharged by 
payment in the currency of the place of payment. That was the 
decision in the Adelaide case, which, subject to a further matter, 
36 to be next discussed, governs the present case. 

In this case, as in the Adelaide case, the pound is the common 
unit of account. It is true that at the date of the debenture there 
was little or no practical difference between the value of the New 
Zealand currency in New Zealand and the value of the sterling 
40 currency in England ; no doubt for that reason the parties did not 
feel it necessary expressly to stipulate which currency was intended 
by the contract. That was left to be determined by the Court in 
( 6 ) ■ ■ 
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accordance the general principles of law, and in accordance 
with the place of payment w’hich the bearer adopted under the 
option given to him. 

It has, however, been strenuously contended that there is a 
further factor to be taken into consideration here— namel\% the 5 
conditions of the Local Bodies’ Loans Act of 1913, TIk^ material 
provisions of that Act have akeady been set out in an earlier portion 
of this Judgment. It is contended on behalf of the appellants 
that the Act of 1913 takes this ease out of the ruling in the Adekkk 
case on one or other or on both of tW'O grounds. It is said in the 10 
first place that the effect of the Act of 1913 was to render it ultra 
vires of the corporation to borro\r in any other than pounds — that 
is to say, the pounds meant by the Act, which were New Zealand 
pounds — and that the contract must anyhow he so construed, 
w’hatever the place of payment, in order to prevent it being held 15 
ultra vires and void, on the principle ut res fungis raleai qtmm perecH, 

It is further or alternatively contended on similar grouiuls tliat t!ie 
prima facie rule of construction applied in the Addukit ease is 
excluded by the conditions of the Act of 1013 iii(.‘or|)orated in 
the documents, which require that tlie debentures anti t.'oupons 20 
should be issued in pounds: — ^that is, Kew ..Zealand pou.nds, as being 
the pounds postulated by the Act of 1913. 

Their Lordships cannot accept either contention. I’hey do 
not think any question of ultra vires arises. On the plain reading 
of the Act of 1913 they think that the " pound ’’ etmtempiated 25 
and authorized by the Act means the common unit of aottcnnit 
current in Great Britain and in various parts of tiic Britinh Empire, 
and that the currency which It connotes in the case of any particular 
loan will be determined by the place, w’hether within Nc‘W Zealand 
or outside of New Zealand, stipulated as the place of pa\iiicnt 30 
in the debenture. The sections of the Act of 1013 C|uotecl alx^ve 
in this judgment show clearly that the place of paymcuu, con- 
templated by the Act may be a place either within or witiioufc 
New Zealand. This in particular appears from b. 32 and from 
s, 29 (1) and other sections which are quoted abovc^. For obvious 35 
financial reasons, a country Kke New Zealand will dcjske to raise 
money in other than the local financial markets. Thus it may 
desire to float a loan in England or in one of the Austraiiaii States ; 

■if it floats such a loan and issues debentures expressed in pounds 
payable in London or m Melbourne, such a financial operation 40 
is within the conditions of the Aot, and will carry with it, according 
to the rules of law now..^tabIished, the consequence, that if nothing 
more is said in the debenture the pounds in question wiU connote 


a currency either of England, if the loan is repayable in London, 
or of Australia, if the loan, for instance, is repayable in Melbourne. 

That such a loan is within the provisions of the Act of 1913 has Auckland 
already been recognized by the Court of Appeal in New Zealand cobfora- 
5 in the case of the AuMralasian Temperance and General Mutual tion 
Life Assurance Society, Ltd, v. Mount Albert Borough{%). In that Auckland 
case the debentures were issued in New Zealand under the Act of Transport 
1913 payable at the Bank of New Zealand, Melbourne, and were 
expressed to be in pounds. The question debated in that case 
10 was not the determination of the currency, but was whether the 
law of Victoria which had enacted a general reduction of the rate 
of interest payable in respect of loans, applied to the New Zealand 
contract, under which the interest on the loans w^as to be paid 
in Melbourne. The Court of Appeal in New Zealand held that 
15 it did not ; they distinguished the Adelaide case on the ground 
that in the Adelaide case the question was merely as to the mode 
or method of performance, whereas in the case before them the 
Victorian law did not and could not have the effect of changing 
the substance of the New Zealand contract. It is, however, clear 
20 that the Court of Appeal treated the debentures as properly issued 
within the terms of the Act of 1913. 

A similar decision was arrived at by a majority in the High 
Court of Austraha in the case of the Wanganui-BangitiJcei Electric- 
power Board v. Australian Mutual Provident Society{7), where 
25 debentures of a New Zealand corporation had been issued payable 
in New South Wales, and the question was whether the rate of 
the interest was reduced under a New South Wales statute — the 
Interest Reduction Act, 1931, and its amendments. It was held 
that the debenture was a New Zealand obligation and was not 
30 affected by the Act. The case is here referred to merely as a 
further illustration of the practice of validly issuing under the 
Act of 1913 debentures payable in pounds, but payable in other than 
New’^ Zealand currency, because not payable in New Zealand. 

A reference in the argument before their Lordships was made 
35 to a case of Payne v. Deputy Federal Commissioner of Taxation{S), 
in which there was some discussion of the decision in the Adelaide 
case. The decision of this Board, however, in Payne's case throws 
no light upon the matters at issue here. The only question in that 
case was whether under the Australian Income-tax Acts an 
40 Australian taxpayer who had received assessable income in pounds 
sterling under English securities was compelled, in bringuig sterling 
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income reeeiTecI in England and not remitted to Australia Into Ills 
income-tax reinms, to convert it to terms of Aiistruluiii cnrrency. 

It was held that he was. 

/ ^ For all ttese:. rea-sons their Lordships are of opinion that the 
: appeal fixils, and that the conpoiis in question are papa hie in English i 
curreiicj' mthont 'any for exchange ant! so alsci is the 

:-:dehentiire-\Avhe.n^ it 'falls- hdiie, .always |)ro\'idi?il that the bearer 
exercises the option to be paid in London, lliey are also of ojiiiiion 
that the claim of the respondents to he paid 13s. Id. siu‘t*eed,s. 
The judgment of the Court of Appeal in Xe w Zealand aet'ordingly 1 ( 

be iipiiekl and the appeal dismissed. Tlieir Lordsinps will liumbly 
so . advise. His Majesty. ■ 

.-.111 accordance with.. an agreement between the parties no order 
is iie.eessary respecting'.the costs. 

■' Appeal dismissed, --'d'/f'' 


' .Solicitors ■ .for, the' a-ppellants : .ATray, "Smiik, mid HaJfiwd 

(London). 


Soilc,itors for the. respondent : 'Dmres' 'and Smu '.(lori'Clon,). 



LUNKEN t;. GISBORNE EIRE BOARD AND 
OTHERS (No. 2). 

Local Authorities — Local Government Loans Board — Whether Power for 
Board to reconsider original Application for Loa?i which it declined to 
sanction — Governor- GeneraVs Consent to raising of Loan — Conclusive 
Proof of right of Local Authority to borrow — Local Government Loans 
Board Act, 1926, ss. 6 (1) (d), 7, 10, 11— Finance Act, 1932 {No. 2), 
s. 29 — Fire Brigades Act, 1926, s. 31 (S) — Local Government Loans Board 
Regulations, 1927 (1927 New Zealand Gazette, 1513). 

The Local Government Loans Board when it has declined under 
s. 6 (1) (d) of the Local Government Loans Board Act, 1926, to 
sanction a jaroposed loan applied for by a local authority is functus 
officio in respect of that apjplication, and by s. 7 of the Act it cannot 
deal with a further application for its sanction in respect of the same 
loan proposals within a period of twelve months from the date of the 
Board’s decision, unless there has been a material change of chcum- 
stances affecting the loan proposed. 

Yvliere the Board, having declined to sanction the proposed loan, 
although ftmctus officio, reconsiders the original application and decides 
to gi'ant it, such decision, if the only authority for the loan, would be 
bad. But where the Loans Board, in pursuance of s. 10 of the Act, 
notifies the Minister of Finance of its sanction and the Minister recom- 
mends the Governor-General in Council to consent to the raising of the 
loan, and the Governor-General in Council under s. 11 of the Act, as 
enacted by s. 29 of the Finance Act, 1932 (No. 2), gives his consent to the 
raising of the loan, the consent of the Governor-General in Council be- 
comes, by virtue of subs. 3 of s. 11, conclusive proof of the right of the 
local authority to borrow in accordance with the determinations set forth 
therein, including the amount of the loan, and such consent is not 
dependent upon the validity of preceding acts by the local authority 
or the Loans Board. When the Governor-General’s consent is produced 
in Court, the Court must regard it' as conclusive of the local authority’s 
right to borrow and cannot go behind that consent. 

Although s. 3 of the Act of 1926 provides that the Governor-Generars 
consent shall be given after compliance with the provisions of this Act, 
the effect of the said s. 11 is to make it clear that this requirement is 
directory, not mandatory, and that the breach of it does not entail any 
invalidity in the Governor-General’s consent. 


S.C. 

Gisborne. 

1936. 

Nov. 9, 
Dec. 22, 

Smith, J, 


MOTION for wits of certiorari, proMbition, and injunction. 

Tbe plaintiff was a ratepayer of the Borough of Gisborne. 
The defendant Fire Board was without rating powers and derived 
its retenue in part from the Gisborne Borough Council, which, 
in turn, derived its revenue from the ratepayers of the Borough 
of Gisborne. The remaining defendants were the members of tne 
Local Government Loans Board constituted under the Local 
Government Loans Board Act, 1926. At one time the Attorney- 
General was a defendant, but, by agreement, he was struck out 
as a party. 
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On September 3, 1035, the Gisborne Kre Board niade application 
to the Local GoTernment Loans Board for a ri‘t*tinstnif'tiun loan 
of £12,000 for the year 1936. On OctobcT Bb 1935, the Loans 
Boardj for certain reasons which they gave, declined to Haiictioii 
the loan. The effect of this decision was communicated by tlie 6 
Loans Board to the Fire Board by letter on October 15. After 
this refusal, further representations were made to the Loans Board 
by representatives of the Fire Board. A report from an liiB|X"c?tor 
of Fire Brigades, dated January 29, 1936, and a report from the 
Public Works Department, dated Februar}" 4, MI36, which were 10 
not before the Loans Board when it made its decishm of October 10, 
1935, were forwarded to the Loans Board. On February il, 1936, 
the Loans Board reconsidered the Fire Board's application and 
sanctioned the raising by the Fire Board of a loan of £1 1,900, and 
this decision was conveyed to the Fire Board by letter on Ftliruary 15 
12, 1936. It was not in dispute that the Board dealt with the 
same application in February as it dealt with in Oetobtu*. 

Following on the Board’s decision of February II, an Order 
in Coxmeii was issued, dated March 11, 1936, consenting to the 
raising of loans by certain local authorities, and the Gisborne 20 
Fire Board reconstruction loan of 1936 was included therein : 19Sf) 

New Zealand Gazette, 500. The Order in Council recited tliat the 
local authorities have respectively complied tilth the provisions 
of the Local Government Loans Board Act, 1926, but the consent 
was expressed to be in pursuance and exeriise of the fxiwers and 25 
authorities conferred on the Governor-General by s. 11 of the said 
Act, as set out in s. 29 of the Finance Act, 1932 (No. 2), and of all 
other powers and authorities enabling the Governor-Ckmmil in 
that behalf. 

In April, 1935, the plaintiff, alleging that the Fire Board had 30 
failed to comply with the necessary and prec*edent rociiiirciinents 
of the Local Government Loans Board Act, 1926, ami the Fire 
Brigades Act, 1926, to the giving of a valid conKiit by the Governor- 
General and to the making of a valid Order in CJoiiiidl, filed a 
statement of claim and a motion for writs of certiorari, prohibition, 36 
and injunction, on the ground that the consent of the Governor- 
General in Council and the said Order in Council, as far as they 
related to the defendant Fire Board and its proposed loan, were 
without validity, effect, or warrant in law. 

The main grounds of objection were (a) that the public notice 40 
> given by the Fire Board under the I^cal Government Loans Board 
^ Regulations, 1927 (1927 Nm Zealand GmeUe, 1513), was defective 
.. in certain respects ; (6) that the Loans Board was fum:im officio 
'■ when jt had deolined-'^'s^elion the loan; (e) that s. 7 of the 
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Local Government Loans Board Act, 1926, did not apply; and 
{d) that when there was no effective sanction of the Fire Board’s 
proposal by the Loans Board, there was nothing in law to which 
the Governor-General in Council could consent. 

Burnard^ with lies, for the plaintiff. 

Blair, for the Gisborne Fire Board. 

Nolan, for the other defendants, the Local Government Loans 
Board. 

Cur, adv. vult 


S.C. 

1936. 

. ...LxjNKUN'^ 

V, 

Gisbobne 
Fibe Boajid 
(No. 2). 


1 0 SmTH, J. [After stating the facts, as above :] The first 
restriction upon the borrowing power of a Fire Board is contained 
in s. 31 of the Fire Brigades Act, 1926, which was a re-enactment 
of earlier legislation. This section provides that no money shall 
be borrowed by a Board under that section except vdth the consent 
i 5 in writing of the Minister. Subsection 4 of s. 31 places a maximum 
limit on the loans which can be raised under this section, subject 
to the proviso that the Governor-General in Council may, on the 
application of any Fire Board, extend the powers of that Board 
to borrow moneys in excess of the limits fixed by s. 31. It thus 
20 appears that, while the Minister’s consent in writing to borrowing 
is required under this Act, the Governor-General alone can extend 
the limits of the loan. Now it is admitted that the Fire Board is 
also a local authority for the purposes of the Local Government 
Loans Board Act, 1926. Section 3 of that Act prevents a Fire 
25 Board from borrowing except under the authority of that Act. 
Section 3 requires that, notwithstanding anything to the contrary 
in any Act, it is not lavful for a Fire Board to borrow without 
the precedent consent of the Governor-General in Council given 
after compliance with the provisions of this Act.” The effect 
30 of this provision, it seems, is to direct the Governor- General to 
inquire whether there has been a compliance with the provisions 
of the Act, but the essential restriction is, I think, that there shall 
be no borrowing without the consent of the Governor-General 
m Council. Section 5 of the same Act of 1926 requires the local 
3 5 authority to submit an application and statement giving information 
and particulars. Section 6 confers upon the Loans Board in 
respect of every such application a power {a) to sanction the 
application wholly or in part, and unconditionally or subject to 
terms and conditions ; or {h) to require the applicant local authority 
40 to divide the loan proposal into constituent items so that the rate- 
payers may vote separately on each item ; or (c) to refer the 
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S.C. application back to the applicant local aiithorily fur moilifieation 
or amendment; or (d) to decline to sanction iLie |iro|)osed loan. 
Lu^en By s. 6 (2) the Loans Board is required to notify its (Iccisitai to the 
applicant local authority. Section i |.>ro\'kic.s tliat, in the event 
fSb^Boabt) of the Board declining to sanction the a|i|»liciiiioii, no further 

(No. 2). application shall be made to the Board for its sanction In of 

Smith*' tT. the same loan proposal \\itiiin a ijeriof! of twelve months tim 

date of the Board’s decision, unless in the mcantinn^ thc,*i;e Inis 

been a material change of eireiimstaiices affecting the loan pro|ir..sais. 

The Loans Board is a statiitort' body ami In my opinion, once 
it has finally dealt \nth an a])piicatiun- -for cxuiuplc, h> d<*clitiiiig 
its sanction — it isfmcfMS officio in respect of that application and, 
by reason of s. 7 of the Act, it cannot deal uitli a furlln*!* applic-atiuii 
for its sanction in respect of the same loan propcwals uithiii a period 
of twelve months from the date of the Boarcih dc'cisioii unless 
there has been a material cliaiige of elreii mst ariccs affecting the 
loan proposals, 

ISiow what the Loans Board did, In the ]»n:‘sciit i-asc, was to 
reconsider the original application ami,, tiiougb ojfich, to 

decide to gi*ant it. It is plain that, if the Boardh decision were 
the only authority for the loan, it would be biuL But, in my 
opinion, later kgisiation has superimposed on the iegisiation of 
1926 a new and independent criterion for testing the \"iiiidity of 
a local authorit^^’s right to borrow, but the ninv positic#ii may be 
followed from s. 10 of the Act of 1926. The Loans liuard, is to 
notify the Minister of rinanee of its saiictioiL He siilimits a 
recommendation to the Governor-yeneral for his coriscuit to the 
■■ ' "‘' raising ' of the loan.” These words arev' iiriprutantw 
Governor-Geiierars consent is not to “ the saiicthm of the I^oans 
Board, but “ to the raising of the loan ” upon a rccoiiiinendi'itioii 
from the Minister of Finance. The action of the i^linister of 
Finance thus constitutes a new starting-point in tfic procedure. 
It is true that s. 3 of the Act of 1926 provides that the Governor- 
Geiierars consent shall be given “ afku* coini>Ikiice mitii the pro- 
" visions of this Act,” but I think that the effect of tlie later legisla- 
tion (being s. 11 of the Act, as enacted by s, 29 of the hlfiant-e Act, 
1932) is to make it clear that this requii'oment is {iireetdry, not 
mandatory, and that the breach of it does not entail any invalidity 
in the Govemor-Generalk “ consentd* Section li of the Act 
. _ ^ (as enacted in 1932) is as foUowB 

. 'j-z-V,, 11. (1) The Gcv0TOOr-G©n©ml in . CouhcM, in giving Iim (rnmniti to 

^ ,■/ rafemg of moneys by the local authority, may. notwithstoivHng aiiytliing 

'■ ^ 1 ’.' % imtamed in any authonty giv^, by mtepayors or m any spooM order or 

resolution of the local authodty, ebtomun©-— 


(а) The time at which such moneys may be borrowed; 

(б) The term for wiiieh they may be borrowed ; 

(c) The rate oi inter{3st that may b© paid in respect thereof; 

(cl) The provisions for repayment thereof; and 
5 (e) other matters in connection with the borrowing and repayment 

of such moneys, — 

and may at a-ny time and from time to time in like manner vary or modify 
in such, manner and to such extent as h© thinks fit, or caneei or add to any 
such detsrniin.ation : 

10 'Pro\'ided tliat nothing in any such variation, modification, or cancella- 
tion of or addition to any such determinatioh shall in any way affect the 
security of the lenders of any moneys theretofore borrowed. 

(2) It shall not be lawful for the local authority to borrow such moneys 
save in accordance with such consent and determinations, or, as the ease may 
15 be, such determinations as varied or modified or added to as aforesaid, 

(o) The consent of the Governor-General in Council as aforesaid shall for 
all purposes be conclusive proof of the right of the local authority to borrow 
in accordance with the determinations set forth therein, or, as the case may 
be, of such determinations as varied or modified or added to as aforesaid. 

20 (4) Xothing in any provision of the Local Bodies’ Loans Act, 1926, or any 

other Act relating to rates of interest at which local authorities within the 
meaning of this Act may borrow^ moneys, or to the term for which such 
moneys may be borro-wed, or prescribing the manner and conditions of repay- 
ment thereof, and nothing in section one hundred and fourteen or section 
25 one hundred and fifteen of the said Local Bodies’ Loans Act, 1926, shall have 
any application to the borrowing of any moneys where such borrowing is 
subject to the provisions of this Act. 

The object of s. 11 is, I thinlv, twofold — ^first, to give the 
Governor-General the final power to determine whether the loan 
30 shall be raised by the local authority or not, and, if so, upon what 
terms ; and, secondly, to protect lenders by enabling them to rely 
upon the Order in Council. It is true that the determinations 
of the Governor-General in Council are made “ in giving his 
‘‘ consent to the raising of moneys by the local authority,’' and 
35 that these determinations relate to the matters set out in paras, 
(a) to (e) inclusive of subs, 1 of s. 11 which do not refer specifically 
to the amount of the moneys to be borrowed. But the object of 
s. 11 is so plainly to make the Governor-General in Council the 
final arbiter on the question of the raising of the loan and to protect 
40 lenders, that I think absurdity is avoided by construing ''the 
" consent ” of the Governor-General in Council as a document 
which is not, in its legal nature, dependent upon the validity of 
preceding acts by the local authority or the Loans Board. From 
the point of view of lenders and of the Court it is for the Governor- 
45 General in Council to obey the directory provisions of the Act 
and to see that the local authority and the Loans Board have 
complied with the Act. If the Governor-General errs upon these 
matters, then his error does not invalidate the Order in Council. 
In the result, the consent of the Governor-General becomes,, of 
50 itself, as is stated in subs, 3, conclusive proof qf the right of the local 
authority to borrow in accordance: with the determinations set 
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forth therein; and I think that IMb iiieludeB tiie amount oi the 
loan to which the Governor-General constaits. Any other 
interpretation places an intolerable burden on lenders who are 
unahie to/seaii the minutes 'of the local authority or of tlie Loans 
Board to ascertain wiiether everything has been r!f)iie in order. 5 
.'The:,, efforts of the, plaintiff in this case to obtain discovc^ry shrnc 
how perilous would be the position of a lender if he f*ouId not 
rely on the Order in Council as sufficient authirity in any Idiirt 
for t,he 'raising of: the .loan’ and of its teruis. 

The question whether s. 11 overrides the requireinent of s. 31 (3) 10 
of the Fire Brigades Act, 1020— namely, that a Fire Bcuird shall 
not borrow except with the consent in writing of flic Minister— 
was not in issue on the facts before me. But for the piirj)oseH of 
construction I am forced to the- conclusion tiuit tlie later legislation 
must prevail. If the Governor-General In Gouneii has assumed 15 
that the Mnister has consented when he has not, an unlikely 
position, then the Mnister’s consent is not conclusive proof ” 
of the right to borrow, whereas the Governcjr-GeneraFs consent 
does attain that standard. Accordingly, when the Governor- 
General’s consent is produced in Court, my opinion Is that the 20 
Court must regard it as conclusive of the local authority's right 
to borrow’ and that the Court cannot go behind that consent* 

This view is supported by the way in which. Orders in (-oiincil 
under s. 11 are treated as the onl^’ relevant autliority for the 
borrowing of money by a local authority by s. 0 of the Local 25 
Authorities' Interest Reduction and Loans Conversiciii Amend- 
ment Act, 1934. 

The conclusion to which I have come renders it unnecessary 
for me to consider in detail the various groimtis whicli were ably 
urged by Mr. Burmrd and Mr* Iks in support of the plaintiff s 30 
case. The motion must be dismissed. 

On the question of costs, I think tliat the litigation has !>een 
brought about by mistakes made both by the Fire Board and by the 
Loans Board, and that, on principle, 1 am justified, in a case in 
which the legislation in question has had to !)e construed for the 35 
first time, in ordering the several parties to pay their own costs. 
Order accordingly. 

dismissed* 

Solicitor for the plaintiff: D. W, Iks (Gisborne). 

Solicitors for the Gisborne B’ire Board: BMr atid Parker 
'(Gisborne), 

v'': Solicitor for the other dtefendant®, the I^oal Government JUws 
Board F* IF. Ndam (Gfebomek 
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WAIEOA ELECTRIC-POWER BOARD 
WAIROA BOROUGH. 


Electric-power Board — No Contract hy a Municipal Corporation to pay Price 
fixed by Board for Electricity supplied — Monopoly of Supply of a Com- 
modity of Prime Necessity — Implied Condition that Terms of Supply 
■should he fair and reasonable — Electric-power Boards Act^ 1925, s, 82 (n) 
and (o ) — Municipal Corporations Act, 19S3, s. 154 — Wairoa Electric- 
pjower Board License, 1922 New Zealand Gazette, 2689. 

The contract between the Board and the mimieipal Corporation 
having terminated and the parties being unable to come to terms, the 
Board wrote a letter to the Corporation the effect of which was that, 
if the Corporation continued to take electricity from the Board, the latter 
■would charge at the same rate as the Corporation formerly agreed to 
pay under the contract. The Corporation, after a formal acknowledg- 
ment, did not reply further, but continued to receive a supply of electricity 
from the Board for three months, and then objected to the account 
i-endered on the ground that the price was not fair and reasonable. 

The Board, which purchased the whole of its supply of electricity 
from the Crown, had in its agreement with the latter the following 
clauses : — 

“21. The Minister reserves the right to supply electrical energy 
“ to any Government Department or other public body or local 
“ authority within the electric-power district or outer area, or to 
“ any other consumer or local authority within those areas whose 
“ demand exceeds fifty-horse power of connected load. 

“ 21 (a). Provided the Board is prepared to take from the 
“ Minister the whole of the energy required to supply their load, the 
“ Minister will nob supply any such other consumer in clause 21 
“ unless the charges which the Board proposes to make, or the con- 
“ ditions which it proposes to enforce, are, in the opinion of the Minister, 
“ imreasonable.” 

The Board took from the Minister of Public Works the whole of the 
energy required to supply their load, and the Minister of Public Works 
thought the charges the Board was making were reasonable. 

In an action to recover the amount alleged to be due to the Board 
for electrical energy supplied to March 31, 1936, 

Held, 1. That s. 154 of the Municipal Corporations Act, 1933, 
restricted the contracting power of a municipal Corporation in such a 
way that the borough could not be held to have bound itself to pay 
tlie price asked by the Board merely by using the commodity supplied. 

Reynolds v. Nelson Barbour Bmrd{l) and Young v. Mayor 
and Corporation of Boyal Leamington Spa{2) applied. 

2. That the Board, being prepared to take from the Minister the 
whole* of the energy required to supply their load and the Minister 
considering its charges reasonable, had a practical monopoly of a supply 
of a commodity of prime necessity--^lectri(?al energy. 

CD (1904) 23 K.2;.L.E. 965. (2) (1^ 8 App. Css. 517. 


BXJTTBBWOBTH’S LOCAL GOVEBNMENT REPOBfS. [1937] 

3, That, as .there.: was nothing ineonsistent in the statute and 
lieense mid(?r wlikh it derived its authority to supply, it was m\ implied 
condition of its authority that the terms oxi...wl.,i..ii'h.. it sup.pl.ied should,,, 
be fair and reasonable and .the ..matter was not eoueludiHl by the opinion 
the Minister. ■ 

Minister of Jmtiee for Dominion of Canada \\ Citif of Ler'hnm ; 

State ■ Advances ' Superintendent v. Auckland f'/P/ Cor- 
poration(4r) ; and ■ Lee v. Horowhenmi Ekciric-pomr 

Boardio) apxdied* . ■ 

pp mm A.C. .'05. Cd [1034] X.Z.L.U. s. 121. 

(4) [1932] X.Z.L.K, 1709. 

ACTION, to recover the sum of £551 18s, Id. together with interest, 
being the balance alleged to be due for electrical energ\' supplied 
from December 31, 1935, to Alarch 31, 1930. 

The plaintiff was an Electric-power Board first constituted 
.under ’the Mectric-power Boards Act, 1918, and later under the 5 
: Electric-power Boards Act, 1925... The defendant was a municipal 
.'..Corporation under . the. .Mimicipal Corporations Act, 1933. The 
Board did not generate its own electrical energy, but }>urchase<l 
it from the Chxmii which owned large generating- works near Lake 
Waikaremoana. For many years the Board supplied eleetilea! 10' 
energy ill bulk to the 'Corporation, which again supplied it to the 
inhabitants of the borough. 

. ;. I'n Hove'mber,.....1931,'^'a^ co,nt^^ was entered Into between the 
parties that the Board should continue to supply the Corporation 
with electrical energy at stated prices for a period of three years 15 
from January 1, 1931, and thereafter until the contract should he 
terminated by tlnee months' notice, to be given by either party. 

That contract continued in operation until IJeeember 31, 1935. 

On September 30, 1935, the Corporation, in pursimuce of the 
contract, gave, to the Board three months' written notice of its 20 
intention to temiimte the contract. The correspondence dis- 
closed that the Corporation was dissatisfied with tlie pri<'e. cliargecl, 
and endeavoured to induce the Board to reduce its price, which 
the Board refused to do. The Corporation had applic^d to the 
Public Works Department for its supply, but without suceess. 25 
The Corporation then requested the Board to supply eleetiicity in 
bulk for three months commencing on January 1, 1931), at the (^Id 
contract prices, subject to a condition that the price should he 
adjusted should an agreement be subsequently entered into for a 
supply at a different price..' The Board offered to supply for three 30 
months from the expiiy of the contract at tlie contract price, but 
refused to agree to the conditioB asked for. , Upon the Corporation 
again making this request, the Board replied in a letter, dated 
December 24, 1935, in’- the followiiig words 



Referring to >'oiir letter of even (fate, I am directed to inform you that 
the Board intends to charge for electricity supplied to yonr Connell after 
the 3iSt instant at the rate at present charged. 

If tlio Council desires to disconnect the service, it may do so ; bnt so 
Q long as the connection is maintained the Board will expect to receive payment 
for electric eiirrent supplied at the existing rate. 

This letter was received after the commencement of the legal 
holidays, and the tovm clerk repKed the same day informing the 
Board that the borough solicitor was out of tovm and that its 
1 0 letter would be replied to after the legal vacation. It never was 
rejhied to, however, and the Corporation continued to receive a 
supply of electricity from the Board from January 1 right down 
to j\Iarch 31, 1936. They v'ere then charged at the former contract 
price and an account was rendered for £1,287 13s. Id.' The Cor- 
1 5 poration refused to pay this charge, on the ground that it was 
not fair and reasonable. 

For the kilo-volt amperes supplied the price charged was 
exactly the same as the Board was pa^dng the Crown — ^.e., for 
the first 200 K.'\hA., £2 10s. per K.V.A. per quarter ; and for all 
20 over 200 K.V.A., £2 per K.V.A. per quarter. But, in addition, 
the Board made a charge for the number of units consumed, the 
charge being |d. per unit for the first 600,000 units, ^d. per unit 
for the next 300,000 units, and -yi. per unit for aU units in excess 
of 900,01.50 units. Tlie license issued to the Board provided that 
2o its charges for the wholesale supply of electricity should not 
exceed £4 per K.V.A. per quarter plus |d. per unit, so that the 
charge made was well within the maximum' so fixed : see 1922 
ICeiv Zealand Gazette^ 2689. 

The Corporation, however, considered that the charge of 
3 0 £267 2s. 4d. for units supplied was unreasonably excessive, and that 
the Board w'as entitled to no more than £30 a year for its services. 
It therefore deducted the charge for units, added £7 iOs. for one 
quarter’s services, calculating the amount due as being 
£1,028 (Is. 9d. From this sum it deducted a further £298 5s. 9d, 
3o whicli it claimed as an overcharge made by the Board on the line 
to the water-pumping station from July 1, 1926, to January 1, 
1934. It sent the Board a cheque for £729 15s., being the balance 
remaining. 

This action w'as commenced to recover £557 18s. Id., the balance 
40 of the account. The Corporation has paid into Court the sum of 
£348 i7s, 9d. and £10 8s. for costs, and claims that this sum is 
sufficient to satisfy the Board’s claim. .* The sum of £348 17s. 9d. 
is made up of the sum of £298 5s. deducted from alleged over- 
charge, that claim being now abandoned 'by the Corporation, and 
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the sum of £50 12b,, being 5 per cent* on the charge for kilo- volt 
amperes supplied. The Corporation apparently acknowledged 
that the Board was entitled to make this charge in addition to 
£7 10s. |)er quarter for its services. 

H, B. Lmk and Smimbur^^ for the plaintiff. 

O'Shea, for the defendant. 

Cut, adi\ mdi. 
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Ostler, J, [After stating the facts, as above:] The first 
question for decision is whether upon the facts stated a contract 
was created between the parties under which the Corporation is 10 
bound to pay the charge made by the Board for the supply of 
electricity for the first quarter of 1936. In my opinion, no such 
contract was created. The Corporation gave the necessary three 
months' notice of termination of the existing contract, and both 
parties, as disclosed by the correspondence, acted on the assumption 15 
that the contract w^'cnld come to an end on December 31, 1935, 
without any further act on the part of the Corporation. In my 
opinion, the contract did terminate on December 31, 1935, that 
being the intention of both parties. The real meaning of the 
Board's letter of December 24 is : 20 

The contract ends on December 31 , but if you continue to take ©leetiicity 
from us after that date we shaii charge you the same price as you formerly 
agreed to pay under the contract. 

If tills had been said to a private consumer, and he ha<i made 
no reply and had continued to take the supply, the law” would 25. 
have had no difficulty in finding a contract, the receipt and user 
of the electricity being the acceptance of the Board's offer. But 
the Corporation is a statutory body with statutory powers, and its 
powers of contracting have been limited by statute. Section 154 
of the Municipal Corporations Act, 1933, restricts the contracting 30 
power of a municipal Corporation in such a way that the Corporation 
cannot be held to have bound itself to pay the price asked by the 
Board merely by using the acmmodity suppKed, That section 
is mandatory : Seymlds v. Ndsm Harbmr Bmrd{l) and 
v. and Cmpormtim of Mo^ai Lmmin§km Spz{2% The 35 

Corporation, having received and used the eiectiidty, is bound 
to f»y for it, as it admits, but it is not bound by any .contract to 
pay ihe old contJsact prloe. . 
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The next question is, What price is the Corporation bound to 
pay? In answering that question it has first to be observed 
that the Board has a practical monopoly of the supply of electrical 
energy in the district. This is denied by the Board, because of the 
5 provisions of two clauses in its agreement with the Crown under 
which it receives its supply of electricity. Those clauses are as 
follows : — 

21, The Minister reserves the right to supply eleetrieal energy to any 
Government Department or other public body or local authority within the 
1 U electric -power district or outer area, or to any other consumer or local authority 
within those areas whose demand exceeds fifty -horse power of connected 
load.’’ 

21 (a). Provided the Board is prepared to take from the Minister the 
whole of the energy required to supply their load, the Minister will not supply 
fu any such other consumer in clause 21 unless the charges which the Board 
proposes to make, or the conditions which it proposes to enforce, are, in the 
opinion of the Minister, imreasonable. 

If cl. 21 bad stood alone, I should have been prepared to hold 
that the Board had no monopoly of supply. There would have 
20 been another ample source of supply quite close to the borough. 
But, by cl. 21 (a), the Crown has contracted away its right of 
independent supply, so long as the Board is prepared to take the 
w^hole of the energy required to supply the load, and so long as the 
Minister considers that the charges it is makitig are reasonable. 
25 I understood from counsel at the hearing that the Minister does 
consider that the charge made by the Board to the borough is 
reasonable, and, that being so, it has no other source of supply, 
and the Board therefore has a monopoly. Now it has been laid 
dowm by the Privy Council and by our Court of Appeal that where 
30 a statutory body has a practical monopoly of the supply of a 
commodity of prime necessity, such as water, it is under a legal 
liability to supply that commodity at a reasonable price, and even 
if there is no express provision to that effect in the statute from which 
it derives its powers, unless there is something inconsistent in its 
35 statute, the law implies such a liability : see Minister of Justice 
for the Dominion of Canada v. City of Levis(3) and State Advances 
Superintended v. Auckland City Gorporation{4:). These cases both 
deal -^th the supply of water, but, in my opinion, the supply of 
electrical energy is in the same category. It has become a prime 
4 0 necessity in recent years. 

I can find no express provision either in the Electric-power 
Boards Act, 1925, or in the regulations made under it, or under the 
Public Works Acts, to the effect that an Electric-power Board’s 
charges must be reasonable. Section S2 (n) gives a Board power 
(3) [1919] A.C. 505. (4) [1932] N.Z.L.B. 1709. 
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to enter into contracts with local authorities for tlie supply to them 
of electric power in bulk. Section S’2 (o) gives it |KiWt*r to sell 
electric energy’ to any local authority on siieli terms ami eoiiflitions 
as it deems fit. But, in my opinion, that does iii^t mean that a 
Board has a free hand to make any charge it likes, irrespective of 5 
its reasoimbleness. As I hare stated, the BourdV lieeiii^e ]irovide>s 
for a maximum charge for a hulk supply, and cL 15 of tlie regulaticms 
published in 1927 Xew Zmlmid Gazette, 231k k |)rovifh‘s tliat iwery 
consumer uncler similar drcuiustances must be titrated alike. It 
is true that cl 14 (a) provides that the charge fr^r electrical viwrgy 10 
may be altered from time to time upon one monthV. notice in 
writing, provided that the maximum charges stated in the license 
are not exceeded, but the provision is not neeessaril\^ nic*onsistent 
with the requirement that the charges shall in every ease be hiir 
and reasonable. Mr. Justice Reed, after eonsideiiiig t!ie Act and lo 
regulations, expressed a clear opinion in Lee v. Hnmwhnma 
Electric-poicer Bmrd(o) that the terms upon winch a Board was 
empowered to sell electric energy are required to pass the test of 
being fair and reasonable, and I respectfully agree with that opinion. 

As the Board has a monopoly of supply, and as there is nothing 20 
necessarily inconsistent in the statute and regulations under which 
it derives its authority to supply, I hold that It is an implied con- 
dition of its authority that the terms on which it suppiles shall be 
fair and reasonable. It follows that, there lieing nc^ contract by 
the Corporation to pay the prices fixed by the Ihntrd, if the 25 
Corporation can prove that the charges are unreasonable it can 
obtain a reduction to a reasonable amount. It is contfended tluit, 
as the Minister of Public Works has expressed the opinion tliat the 
charges being sued for are reasonable, that ought to conclude 
the matter. In my opinion, that is not so. The Board lias invoked 30 
the Jurisdiction of the Supreme Court for the recovery of tlie 
money it claims from the Corporation. The Corporation lias 
raised the defence that the charges made are uiireasonahie. Ifc is 
entitled to have that issue tried in the ordinary way by the calling 
of evidence before this Court, which must decide the issuf 3 on the 35 
evidence called before it. The most that can be said for 
the contention is that, as the charges sued on by the Board have 
been in existence for some years, that as when the Minister was 
asked to supply he refused on the ground that the charges were 
reasonable, and that as the allegation of unreasonableness hwheen 40 
raised by the Corporation, the onus lies on it to prove its contention. 

{&), 11934j , H,2;.L.B. s. 12% s. 126. 
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The issue is an exceedingly difficult one for the decision of a 
Judge who has no knowledge of the scientific or technical aspects 
of the question. It is eminently a suitable question for arbitration 
before an expert, and happily both parties have agreed to a 
5 submission of the question to arbitration in the event of my holding 
that it was relevant. I accordingly make an order under s. 15 of 
the Ai’bitration Act, 1908, that there be submitted to an arbitrator 
agreed on by the parties the following questions : (i) Are the 

charges made by the Board for the supply of electric energy to 
1 0 the Corporation during the first quarter of 1936 fair and reasonable ? 
(ii) If not, what is a fair and reasonable charge for the electric 
energy so supplied ? 

This action cannot be disposed of until this issue has been 
decided. I therefore adjourn this case sine die for further con- 
15 sideration, reserving the right to either party to bring it on at any 
time upon seven days’ notice to the other side. 

Preliminary questions of law answered 
accordingly. 

Solicitors for the plaintiff : Sainsbury and Sainsbury (Gisborne). 

Solicitor for the defendant : J. O'Shea (Wellington). 
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McGRATH V. NAPIER BOROUGH. 

By-law — Mnnidpal Corporation — Dairy and Milk-supply Control — Re- 
pugnancy — Unreasonableness — Municipal Corpoi'ations Act^ 19SB, ss. 
SS'i {32)^ {S3), 367 — Health Act, 1920, ss. 20 (e), 07 (a ) — Dairy Industry 
Act, 190S, 8. 23 — Bale of Food and Drugs Act, 1908, s. 27— Milk Regu- 
lations, 19j' 3 -MTew Zealand Gazette, 7$3. 

The following clauses of a by-law made by a borough Council, 
relating to dairies and the supply of milk, were held invalid : — 

Those throwing upon a dairyman the onus not only of inspecting 
his own cows but of applying to these a test, which is not conclusive as 
to their being diseased, and of segregating and destroying largely at his 
owm expense such of the cows as do not pass the test, 

Tliose purporting to impose duties upon Government Inspectors 
of Stock which neither the borough nor any dairyman has power to 
impose. 

• Those purporting to give a borough sanitary inspector power to 
visit a dairy, whether inside the borough or nob, condemn any of the 
dairyman’s *stock as diseased, and cause it to be destroyed. 

Those abrogating the standard for pure milk fixed by the Sale of 
Food and Drugs Act, 1908, and the relations made thereunder, and 
requiring a higher standard than that fixed by the Legislature and 
than is reasonable. * 

Clauses were held valid that provided for the keeping of a register 
by milk vendors of persons from whom they obtained milk for con- 
sumption within the borough and giving an authorized officer the right 
to inspect any dairy which supplied., the borough. . ■ 
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MOTION tinder s. 12 of the By-laws Act, 1910, for an order quashing 
certain clauses of a by-law made by the Napier Borough Council, 
upon the grounds that they were ultra vires, repugnant to the 
existing statute law, and unreasonable. The iirovisions so attacked 
were els. 18, 19 (a, b, c, and d), 21 {h, c, and /), and els. 1 to 8 r> 
inclusive of Part II of the Schedule of Napier Borough By-law No. 10 
(Milk Supplies). The by-law wus made on Augu.st 18, 193(5. The 
clauses objected to were as follow': — • 

(18) Wliorever hy any, o! .the.' Aets or regiilatioiis .sei forlli in the lant 
preceding section provision is .matte, for the doing of any iivt or thing in dairies, I 0 
whether \vit hill or without the borough, if the iniik or cream is supplied 
from such dairies for the eonsimiption of persons witl'uu tlio borough, in any 
such ca.se w'here the act or thing pre.scrihed to l.:e doia^ relates to the inspection 
of cattle, or the provision of lighting, ventilation, fdoansing, tlndmigts and 
water-supply, the same shall require to be do.ne to lim sans fact ion, of, or i.n .a 
manner directed by, the inspector. 

.. (19) {a) From and after the coming into force of this by-law all milk 
vendors shah keep a full and complete register of the names aiui addresses 
of all persons from whom is obtained from day to day milk or irroam for the 
consumption of persons within the borough. 20 

(b) The omission to keep in a proper and comi'ilete manner .such register 
as aforesaid shall constitute a breach of tiiis liy-iaw. 

(c) Every .such register shall at all reasonalde rimes i>e open to inspection 
by the inspector ami ail other officers authorizeti hy the iteuncil in that 
behalf, and such inspector or other officer as aforosaid shall he at liberty to 25 
make extracts therefrom, provided that no such inspector or other officer . 
shall use or permit such information to be used cixeept for the purpose of 
this by-law. 

(d) The iuBpector or other officer as afore»ai<l ma>'' at at! reasonable times 
enter, inspect, and examine any dairy, and the lighting, ventilation, idealising, 30 
drainage, and w^ater-supply thereof. 

(21) (6) No person, w^hether licensed under this by-law or not, shall 
sell or offer for sate any milk or ere.^m in the boroiigli wdiich does not comply 
with the standard and eonflitions set out in the schedule thereto. 

(c) jplvery milk vendor shall observe the provisions, concIitioiiH, and 35 
requirements set out in the said schedule and it shall lie a broMdi of this 
by-law to sell, or offer for sale, in the borough any milk or cream wiiich is 
obtained from any herd of cows which does not comply w'ith the conditions 
and standards set out in the said schedule. 

if) No milk vendor shall bring or allow to be brought on to ids dairy 41) 
any milk or cream produced from the cows of any other iiersoii W'ho.s^j her<l 
has not been examined and tested in accordance with the provisiouH for the 
exaimning and testing of herds set out in the schedule hereto. 

Part II of tim Schuiuh, 

(1) Every cow supplying milk in the herd must foe examined clinically 45 
by an Inspector of the Department of Agriculture at least once annually. 
Cows showing evidence of disease Hkely to affect injuriously their milk must 

foe removed from the herd or isolated, and their milk not used for human 
consumption. 

(2) Every anuml must be tuberculin tested by a Veterinarian of the §0 
Dep^tment of Agriculture at intervals of not longer than twelve months or 
within such extended time^as may be approved by the Department of Agri- 
culture and by the Council. Ho animm shall be ad^cted to any herd until 
after it has satisfactorily passed the tuberculin test. 

(3) To every animal so tested 'must be applied an identifteation mark 55 
annually in such a maimer as is .approved by the Department of Apiculture, 
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(4-) It shall be an o5feiiee for any supplier to keep or allow any milking 
cow or dairy bull that has not been tubereuiin tested and that does not bear 
an identification mark as set out in cl. 3 hereof to be on pastures of tested 
herds, except it be satisfactorily isolated until it has been tuberculin tested. 

5 (5) It shall be an offence for any licensed vendor or his agent or employee 

to permit, suffer, or cause to be handled, conveyed, or carried, any milk from 
cows which liave not been tuberculin tested as herein provided." 

(0) On a herd being tuberculin tested and identified in manner provided 
in cL 3 hereof, a certificate shall be issued by the testing veterinarian. This 
10 certificate to be produced on demand by "the borough sanitary inspedor 
and upon application being made for a vendor’s license or an annual renewal 

■/: ■ ol\,same. 

(7) {a) All reactors shall be immediately isolated and disposed of by the 
producer in such manner as the testing veterinarian directs. 

I g (b) Immediately reactors have been removed from the herd, cow-shed, 
yards, shall be rigorously cleansed and disinfected by the producer as 
the testing \’ete:'inarian shall direct. 

(c) If any animals react at the tost the herd shall be retested within 
six months. 

20 sup^plior or distributor shall advertise milk as from a tuber- 

culin tested herd without first having obtained the permission of the Council. 

(6) The herd of any person who shall supply milk to a milk vendor must 
be tuberculin te4t0d and the certificate produced in accordance wdth cl. 6 
hereof. 

25 Ealktt and Morrison, for the plaintiff. 

H. B. Lush, for the defendant. 

Cur, adv, 

Ostler, J, [After setting out the by-law, as above :] This 
by-law purports to have been made under the authority of the 
30 Municipal Corporations Act, 1933, the Health Act, 1920, and the 
Sale of Food and Drugs Act, 1908. Its object is the praiseworthy 
one of providing for a supply of pure milk to the inhabitants of 
the borough. 

The first question is whether municipal Councils have been given 
35 power to enact such by-laws. Section 364 of the Municipal Cor- 
porations Act, 1933, gives a borough Council wide powers to make 
by-laws for the benefit of its inhabitants — e.g,, subs. 8, for con- 
serving public health ; subs. 27, for regulating the sale of aU articles 
of human food of a perishable nature ; subs. 32, providmg that no 
40 person shall supply milk in the borough without a license ; subs. 33, 
for the inspection of cattle in dairies, and prescribing and regulating 
the inspection, lighting, ventilation, cleansing, drainage, and water- 
supply of dairies and cow-sheds and yards in the occupation of 
persons following the trade of cow-keepers or dairymen, or used 
45 by them in connection with such occupation, whether within or 
without the borough, if the milk is supplied from such dairies for 
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the coiisuiriLptioii of persons within the boroiigh. Section 367 {h) 
provides that a by-law shall not be deemed invalid merely because 
it deals with a subject dealt with by the general law. That also 
is provided by s. 12 of the By-laws Act, 1910, fn aihlitioii, by 
,, s.. 301,, the Governor-General may .by Order in Goniieil make siicii 5 
regulations, as., he, thhrks .fit for the following porposes, siieli 
regulations to, be 'either of '..geiie,ral application tlirotighout all 
boroughs or to apply to'one.or. more boroughs Then fallr)\v 

seven subsections dealing wvith the Insfiectloii cT onfk ainl dairies. 

It is iimieeessary to .quote these., Init it wTiufd seem that they 10 
apply only to dairies and cattle within boroughs, and theriTore 
the powers of legislation . given ■ to the Oovernor-Genera! hy this,, 
section are not as wide-as the powers. given to a Ijoroiigli by s, »304 (33) 
aheady quoted. It Is- unnecessa.ry, however, to consider the 
effect of s. 301, because no 0.rder in (.buiieil has ever been made 15 
under it, and at present it is a dead letter. 

The only authority given by the Health Act, 1920, to the 
defendant Corpo,rati 0 ii wiiich can be iiumkcd in support of tJiese 
by-laws is that, conferred hy ss, 20 (e) and 67 {fi} to make byda-'ws 
for the protection and conservation of public healtfi. 2o 

The Sale, of ,B'’oo,d and' BrugsiAet, 1908, confers no authority on 
a, borough Council.. to. make, by-laws. Authority is given by s, 27 
to the Governor-General to make regulations by Ordei' in Council 
prescribing, inter alia, the standard of tjuality of any food, and 
.regulations: under that 'Act have been In ■ existenee for many years - 25 
preseribing the standard of quality for milk : sot IBIS New Zealand 
■ GuzeMe, 763. The ^ standard fixed for milk is 

.'the normal, clean, and fro«h secretion obtained by i^ompletely eutptying tlifi 
udder of tho healthy cow, properly foil and kept * cjceliidirig that got duriicj: 
.seven days immediately following on parturition. ” ’ 30 

The clause goes on to fix the inimmum f)ereentag6 of milk solids 
and butter-fat aiIow’’6d. It is an offence to sell milk either in a 
borough or elsewhere %¥hich does not comply with tlie standard so 
fixed. 

It will be seen from what I have said about the three Acts 35 
which have been invoked as authority for the making of these 
by-laws that the widest provMoa is s. 364 (33) of the Municipal 
Corporations Act, 1933, and if the by-laws are not within the ^pow^ers 
given ■ by this provision they are ultra vires. In order to decide 
this question it is relevant to inqulie what statutory provisions 40 
(if any) dealing with the .same subject-matter were in existence 
when these by-laws were'^made. '• Under the 'Bairy Industry- Act^ 
1908, and its regulations^.^-daborate provisions.. iW already been 


s.c. 

1937. 


MoCtRATH 

V. 

.Napier 

BoRoruH. 

OSTLKR, J. 


made for the licensing and inspection of dairies and Hve-stock nsed 
in such dairies. It was provided that all Inspeetors under the Stock 
Act, 1908, should be Inspectors under the Act : s. 2. Power 
was given to Inspectors to enter and inspect any dairy and, inter 
5 alia, any stock used in connection vith a dairy ; s. 3. He could 
condemn any stock as being diseased and order it to be dealt with 
as diseased stock : s. 6 (d) and s. 7 (c). The duty of the ovmer 
in such a case was to separate such diseased stock from the rest of 
the herd, and to prevent its milk being sold : s. 9 and s. 13 (a). 
10 Ajjart from the condemnation of stock it Avas an offence to sell 
any milk from a cow which wns knovm or even suspected to be 
diseased. By s. 23 there was power to make regulations, imposing 
fines not exceeding £50 for their breach, on a number of subjects, 
including the inspection of cows and other stock kept upon or 
Id about a dairy. If an Inspector had condemned any stock as 
diseased, he might cause it to be destroyed : s. 15 of the Stock Act, 
1908, By s. 23 of that Act, every oumer of diseased stock or stock 
suspected of being diseased was under a legal liability to notify 
an Inspector within twenty-four hours, and to keep such stock 
20 segregated. If an Inspector ordered diseased stock to be 
destroyed, the ovTier must bear the costs of destruction : s. 28. 
The owner was, however, entitled to some compensation if the 
diseased cow was not over eight years, but not to a greater extent 
than half its value : ss. 40 to 42. 

25 It vill thus be seen that by virtue of the provisions of the Dairy 
Industry Act and the Stock Act, the State, in the interest of public 
health, had already statutory pow'er to provide for the conditions 
under which a license to run a dairy business could be acquired, 
and had done so by elaborate regulations ; that it had already 
^'0 made it an offence for a dairyman to sell milk from a diseased cow 
or from a cow suspected of disease ; and it had provided for the 
inspection of dairy herds and the condemnation of diseased cows.- 
Moreover, according to the evidence of Mr. E. E. Elphick, M.R.C.V.S., 
Chief Inspector in the Hawke’s Bay District, the Inspeetors had 
35 for some years established a practice of annually taking a composite 
sample .from the milk of every herd in the district. This sample 
would be sent to the laboratory of the Agricultural Department, 
and there centrifuged. A small quantity of the sediment would be 
injected into a live guinea pig, which would be kept for some six 
40 weeks and then destroyed. If on microscopic examination its 
internal organs were found to be completely free of the bacillus 
of bovine tuberculosis, then it could be confidently pronounced 
that the mmple of milk so tested was free from the germ. ' Mr. 
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Elpiiick says that all the regular dairy herds around Xapier have 
been submitted aimimlly to this test for some \-ears, and that at 
the last test even^ sample of niilk, some tliirty in all, \vas found 
to be free of the germ of bovine tuberculosis. 

There is, however, another test used in veterinary practice in o 
order to detect tuberculosis in dairy cows. This is kiiowi as the 
tuberculin test. A prepared serum is injected into tlie cow, to which 
ill a short time it reacts in a certain way if infected. But the test 
is not conclusive. As 3Ir, Elphiek says, there are some aniinals 
'' which, though rotten idth the disease, do not react to the test.” 10 
^^loreover, lie says, there might (in some eases) '' lie a strong reaction 
and 3 ''et it would not be possible to find the germ in the animal 
under the microscope,” Therefore the test, although no rloiilit 
a valuable check, is not a certain indication of the presence or 
absence of the disease. Moreover, it is coiiirnon knowledge that 15 
in England nearly half the cows u^d to suppl}^ the |’>eopIe with 
milk will react to the test. In Neiv Zealand it is estiinateci that 
about 8 per cent, onl}" of our dairy cows will react. There have been 
suggestions made from time to time in tlie Press that> the State 
should provide for the periodical tuberculin testing of all our dairy 2G 
cows, and the destruction of ail reactors, pa\ing full comfiensation 
for ail losses suffered thereby. As w'e have nearly two million 
dairy cows, and such a scheme would result in the destruction of 
some 150,000 cows, the cost in compensation alone w'oiilii amount 
to well over a million pounds, apart from the large c‘ost of testing 25 
and destruction. Seeing that, unless a cow-' actually has tuberctdar 
mastitis — ic., tubercular inflammation of the udder or teats~even 
if it is a reactor its milk is never found to contain the germs of 
tuberculosis, and that cases of tubercular mastitis are exceedingly 
rare in New Zealand, it is at least questionable whether the 30 
destruction of some 150,000 reactor mwB would be worth tlie great 
expense involved. Whether it 'would Is a question for the (Jovem- 
ment to decide, and so far it has not enacted that ail reactors 
shall be destroyed either with or without compensation. But the 
by-laws in question provide for the compulsory annual testing of 35 
Ms herd by every dairyman, whether in or out of the borough, who 
supplies milk to its inhabitant, and the compulsory segregation 
and destruction of all reactors at the dairyman’s expense, subject 
to the uncertain and, in any ca», the inadequate compensation 
provided for in the Stock Act, 1908. 40 

Did the Legislature, having enacted the Dairy Industry Act, 1908, 
the Stock Act, 1908, s^d the Sale of Food and Drags Act, 1908, in- 
tend in enacting s. 364 (33) of the Municipal Cbrporations Act, 1933, 


M.ZX.G.M. 


SUPREME COURT. 


37 


to give to borough Councils power to enact such drastic provisions S.C. 
as the by-laws objected to, provisions which interfere with private 
rights in a way in which the Legislature has never ventured to McISrath 
interfere ? I do not think so. The power given to inspect dairy 
5 herds used for the supply of milk to the borough inhabitants has Bokough. 
existed at any rate ever since 1886 ; see s. 442, sub-heading, j 

“ In respect of public health,” cL (e) of the Municipal Corporations ^ 

Act, 1886 ; but in aU the intervening years no borough Council 
has claimed the power which these by-laws claim. I think the 
1 0 right to make by-laws for the inspection of cows carries incidentally 
the right to make by-laws for prohibiting the supply of milk from 
cows which upon inspection show signs of disease ; for otherwise 
the right of inspection would be valueless. But these by-laws go 
far beyond such an incidental power. They throw on the dairyman 
15 the onus not only of annually inspecting his own cows, but of 
applying to them a test which is not conclusive as to their being 
diseased, and of segregating and destroying largely at his own 
expense such of the cows as do not pass the test. Moreover 
els. 1, 2, 3, 4, 5, 6, 7, and 8 {b) of Part II of the Schedule purport 
20 to impose duties upon Government Inspectors of Stock which 
neither the borough nor any dair^unan has power to impose. The 
onus is thrown on the dairyman of obtaining the services of such 
an Inspector annually for a clinical examination of his herd. If 
the Inspector is unwilling or unable to do the work within the stated 
25 time, the dair3unan cannot compel him ; but he is subjected to a 
penalty for not doing that which is beyond his control. For this 
reason the clauses mentioned are not only ultra vires, but also 
unreasonable. 

I shall now deal seriatim with the clauses of the by-law objected 
30 to, indicate those which I think are invalid, and give my reasons 
for so holding. Clause 18 is, I thiok, invalid because it is ultra 
vires and repugnant to the statute law. It purports to give a 
borough sanitary inspector power to visit a dairy, whether inside 
the borough or not, condemn any of the dairyman’s stock as 
35 diseased, and cause it to be destroyed. A dairy having been 
registered under the Dairy Industry Act, 1908, and the dairyman 
having faithfully complied with all the stringent regulations under 
that Act to the satisfaction of the Government Inspector of Stock, 
if this by-law were valid could be made to alter or undo at the 
40 demand of the borough inspector all that he had done to the approval 
of the Inspector of Stock. 

With regard to cL 19, I am not convinced that any valid 
objection can be taken to it. Subclauses {a), {h), and (c) of that 
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danse provide for tiie keeping of a register bv milk vendors of the 
names and addresses of all |>ersoBs from whom obtain from 
day to day miilc or cream for the eonsnmptiraii |>C‘rsoiis within the 
borongh. Sucli register is to be oimi at all reasiaiable times to 
inspection by the inspector and ail othei offlca^rs aiitiir)ri7i*d by the 5 
Coniicii. Failure to keep such a register is a l>reai'h of the by daw. 

In the regulating of the -milk-supply to its iiilKibilants, a fwrough 
is entitled to know where that milk conies from, mid the objin't. of 
these provisions is to enable it to keep a i-heck on thc^ smirccs of 
suppho I see no objection to these clauses, nor to cl. FJ pi i which ll) 
gives the borough inspector or am’' other officc*r uutimrized by tlie 
Council the right at all reasonatiie times to miter and inspect any 
dairy which supplies the borough. That provisiun is udi within 
the powers given by s. 364 (33) of the Municipal C/orporai ions Act, 
1933.' V - U.' 

' Clause 21 (5) and (c) and els. I to 7 (h) inclusive and H (6| are 
the clauses chiefly objected to. Xo objection was urged against 
cL 8 (cc). These are the clanses which pur|Mjrt to impoM* on all 
dairymen supplying milk to the borough the duty nf having tiieir 
herd tiiberciilin tested every 3'ear. I liavi‘ atremiy given my 20 
reasons for holding that these clauses arc invalid. Chnisc* 21 (ci) 
makers it an offence to sell within the borcnigh any milk or cream 
wiiich does not comply with the regulaticios iinder the Sale of 
Food and Drugs x\ct, Those regulations fix a statutory 

standard for pure milk, and no local has tli,e power to 23 

abrogate tliat standard and require a highiT one. Xol only dii 
the clauses objected to attempt to do this, but cL io of Part II of 
the schedule provides that milk must not c^ontain at an.>* time 
before delivery more than 209, WO bacteria |>er cubic ctmtimetre. 

It is a well knowir scientific fact that it Is im|Ki.s;sibIe to supply 30 
milk free from bacteria, but that In cows which are tree from 
disease these are harmless. Even if milk cointis frtmi the c«)w 
free from these bacteria, as they are present in the air it is ini|,KKssible 
to keep them from entering milk, where tl’iey increase* witli varying 
rapidity according to the temperature. A supplier might have a 33 
clisease-fre© herd and a clean dairy* He might do his milking 
under the most approved hygienic conditions, and yet be liable 
to a penalty because through some accident of tlie v'eatlier the 
harmless bacteria which h© could not prevent getting into tlie milk 
had multiplied beyond the prescribed c|uaiititj. Cdaiiso 10 is an 40 
attempt to fix a Mgher standard than that fixed by the Ijegislatme 
and a higher standmrd-than k reasonable. , Clau» 10 m not referred 
to in the motion, but it Is a' pai?t of the provMonB for fixing the 


standard of milk referred to in cl. 21 (b) which I have already held 
to be invalid. 

I regret having to declare these by-laws invalid, because, as 
I have said, their object is praiseworthy. But before they were 
5 passed I think it clear from the evidence of Mr. Blphick and the 
paper read by Mr. C. S. M. Hopkirk, B.V.Sc. (which was put in 
evidence and of wkich he approved), that Napier, owing to the 
work of the Government Stock Department, was already receiving 
a supply of milk free from the bacteria of bovine tuberculosis, and 
10 its inhabitants could drink raw the milk supplied without miming 
the risk of tubercular infection. Moreover, pasteurization of the 
milk has been found to be a certain method of killing the germs of 
bovine tuberculosis, and it is always within the power of a borough 
to provide that no milk shall be sold in the borough unless it has 
15 been pasteurized. 

There will be an order quashing els. 18, 20 (5), (c), and (/), and 
els. 1, 2, 3, 4, 5, 6, 7, 8 (6), and 10 of part II of the schedule to the 
by-law. The defendant Corporation must pay the costs of the 
motion, which I fix at £15 15s., witnesses’ expenses, and disburse- 
20 ments. 

Order accordingly. 

Solicitors for the plaintiff : Hallett^ ^ O^Dowd^ and Morrison 
(Napier). 

Solicitors for the defendants : Kennedy, Ltish, Marling, and 
Willis (Napier). 
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[IN THE COURT OF ARBITRATION.] 

DAWSON SOUTHLAND COUNTY. 

Workers' Oompensatmn — Lmbilitu for eompemaimn— Worker rnfmml on 
Contract m well m in Teniporanj Work for Wages at Time of his Death--- 
■ Major Portion of Ms Income orer Period of Years derived from (dnirms 
imth County and not from Wages as a Serva 7 ii---Natiire of Witiom's De- 
pendency on his Earnings- — Workers' ‘Compensatkm Aet^ 1922^ sa, 4, (2), 
SiS), 

TIib Tacts "that a deceased worker over a period of years dorived 
the major portion o! his income from contracts and not from wago.s 
as a servant, and that at the moment of hi.s death, in addition to earning 
his wages, he was earning money as an independent contractor and his 
wife was not maintained solely from, his “ earnings, *’ do n.ot . piecent" 
his wife from being totally dependent on tlio earnings of such worker 
within the meaning of s. 4 (2) of the Workers’ Compensation AH, 1922, 
which, so far as relevant to this question, is as follow.s : — 

“ The wife of a deceased worker . . . shall he condtrsively 

“presumed to have been dependeiit on the earning.s of that worker 

Pryce v. Penrikyher Navigatmi Colliery Co,, Ltd,{\), dis- 
tinguished. 

(1) [1902] 1 K:.B. 221 ; 4 W.C.e. ILl. 

ACTION brought by the widow of one Jolm Baw^son claiming 
compensation in respect of the death of her husband. 

Two main grounds of defence raised were {!) that deceased 
was not a worker within the meaning of the Workers’ Com- 
pensation Act, 1922, and ;'(li} that the widow was a partial 5 
dependant only and not a total dependant^ and that, if she w*ere 
entitled to any compensation, it should not be for more than a 
nominal amount. 

The evidence showed that Dawson, who w-as a gra\'el and 
cartage contractor and had done much work for tlie defentiant 10 
,, county, , .in ..January,. 1,935,. approached the county. Counciilor. ..for... 
his riding and asked to be given some temporary work. 

An arrangement was made whereby he was put on to work 
in a county gravel-pit at a wage of 11s. 6d. a day, and hm lorry, 
driven by his son, was engaged to work along with two county 15 
lorries in the cartage of the gravel, the rate payable by the county 
for the lorry and driver being 7d, per yard-mile of gravel nioveii. 

E* Mmadl, for the plaintiff. 

B, /. MacaiwUry for the defendants. " 


Cmk ddti, mlL 
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The judgment of the Court was delivered by 

Page, J. In the ease of Performing Rights Society, Ltd. v. 

. Jliickdl and Booker [Palais de Danse), Ltd.{l), McCardie, J., dis- 

f eussing the tests to be employed in deciding whether the relationship 

5 of master and servant or principal and independent contractor 
exists in any given case, says : '' The nature of the task xinder- 
taken, the freedom, of action given, the magnitude of the contract 
amount, the manner in which it is to be paid, the powers of 
“ dismissal and the circumstances under which payment of the 
10 ''reward may be withheld, ail these bear on the solution of the 
" question ... It seems, however, reasonably clear that 
“ the final test, if there be a final test, and certainly the test to 
“ be generally applied, lies in the nature and degree of detailed 
" control over the person alleged to be a servant. This 
15 '' circumstance is, of course, one only of several to be considered, 
but it is usually of vital importance ”(2). 

We do not propose to set out in detail the conditions of 
Dawson’s employment. We entertain no doubt on the facts 
that judged by the tests above outlined he was a servant in the 
20 employ of the defendant county, and that he was thus a worker 
within the meaning of the above Act. 

With regard to the question of dependency, it is shown that 
his widow is without any means whatever, and that during his 
life she was totally dependent and solely on him for her support 
25 and maintenance. 

Dawson left no assets. It is contended, however, that as 
over a period of years the major portion of his income arose from 
contracts entered into vltli the defendant county and not from 
wages as a servant the plaintiff’s dependency on the earnings of . 
30 her husband was thus partial and not total. 

Alternativei}^ it is contended that if at the moment of death 
the deceased, in addition to earning wages, was earning money 
as an independent contractor, his widow was not totally dependent 
on his " earnings ” as a servant, but was in part being kept by his 
35 earnings as an independent contractor, and that therefore she was 
not a j}otal dependant within the meaning of s. 4 (2). 

The effect of this doctrine would mean that in every case w^here 
a widow wus claiming compensation there w^ould have to be an 
^ inquiry not only into the average weekly earnings of the deceased 

' 40 as a servant of the person in whose employ he was killed, but 

also an inquiry into his income from other sources, and if it were 
found that he had income from other sources and that his wife 
(1 ] [1924] 1 K.B. 762. (2) 767. 


:.':Gt.vAbb^^vv.';'' 

Dawsoist 

V. 

SoUTHLANDr 

COUNTV. 


42 


BUTTERWOKTH’S LOCAL GOVERNMENT REFOKTS. {1936] 


Ch'*. Abb, 

Bawson 

SOOTHILAHB 

Coxtnty. 
Fag®, J. 


ill 




■H 


were supported from the common fund she would, thoiigii in fact 
totally dependent on him, have to be declared a partial clepeiiciaiit 
only, and there would have to be an inquiry as to the extent to 
which the earnings of deceased as a servant formed part of such ' 
fund.' 

In a case where a worker having an income from sources other 
than his earnings as a servant chose, for reasons of his mvii, to 
maintain his wife solely from such other iiic*ome, that fact, 
according to this doctrine, 'would totally defeat her right to 
/compensation though she may -have' been in fact totalh' dependent lit 
on her husband for maintenance. 

, .No case has been cited- which' supports such doctrine. I■lellanee 
was, however, placed by counsel for defendant mi certain dicta 
:':0iyHemm.-C<Mw m Bryce v. Penrikyher yarkyiium Colliery 

Co,, Lid.(3), It is true that certain dicta of the blaster of the 15 
Rolls there, if read literally, would seem to give some eoirnir to 
this proposition of defendant, but the case itself merel\' decicied 
that money by wa\' of legacy that came to the de|>eBdants of a 
deceased worker on his death was not to be taken into ('onsideration 
in deciding the question whether they were wholly depeiKkmt on 20 
deceased at the time of his death. 

The doctrine is, moreover, opposed to the priiidjile under 
which, by our Act, the compensation of an injured worker is to 
be assessed. By s. 5 (5) of the Act it is provided that during any 
period of total incapacity the weekly payment sliall be an amount 25 
equal to sixty-six and tw'o-thirds •|>er centum of the worker’s 
average weekly earnings at the time of the accident. ' 

Average weekly earnings ” means the average weekly earnings 
received by a worker while at work during the previous twelve 
months for that employer. ZO 

It has never been suggested that a worker who nia\" luu"c a 
small income from other sources would receive less c*oin{.>eiLsat:!oii 
than one who has not. 

Counsel presumably contends that the wxirds in s. 4 (2), ‘‘ the 
** wife of a deceased wwker . , . shall be condiisiveiy 35 
“ presumed to have been dependent on tlie earnings of that 
'' worker . . , mean the eamiiigs as a servant only and 

not his earnings generally. 

It is to be noted that the word earnings’^’ is not defined in 
the Act. 4 IJ 

In our opinion, the evidence discloses that the plaintiff was 
vh' totally dependent on, the rnmings of the deceased within the 
;'7V' meaning of subs. 2 of s. 4 of the Act. ‘ 

; , ■ m 1 2s;*B. 221; 4 w.ac. iis. 
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She is, therefore, entitled to a sum of two hundred and eio-ht dx. Abb. 

times his average weekly earnings. These have been agreed ^on 

at £3 9s, six days at 11s. 6d. — and judgment must be entered Dawsok 

for plaintiff for £717 12s., plus funeral and medical expenses, ^ 

5 £31 13s., with costs, £15 15s., and witnesses’ expenses to be fixed ' 

by the Clerk of Awards. 

„ - ^ , Page, J.' 

Judgment JOT plaintiff, 

Solicitors for the plaintiff: Bussell, Son, and Meredith 
(Invercargill). 

Solicitors for the defendants : Macalister Bros. (Invercargill). 
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ilOUTOA DRAINAGE BOAiU) r. EAM’OX 
AND OTHERS. 

JJrahmge — Eight of Board io ordtr rt-omral hg (}*'*** p>i'r -g ( 
til Drain under Its Jlanagettfent — -Xotlec irj ren>ui‘i Ire ‘ ft/ of 

Tnfh‘ iodgai in Drain iclihout Eperlflv Rcfirehet ia || hfiDr 

raild — Procedure to recocer Cost of Work done hg Jpni^-d go/ at ou 
Failure of Oeeiipier to coinpbj noth Ordf r— La ftd itfahum Jc*/, !tidS^ 

A‘.,v. 2f}, 62 — Land Drainage Amcndmeni Arf PJI3, .h*. i~-Faainer A.ei^ 
PJ33 {So, 2), 47, 

A Land Drainage Board has pom^or to onler an « <cr.u|ili,'r of land 
on the banks of a drain vesteii in or under the ifiauageiitem. nf the Boarti 
to remo'ee obstructions from it, the cieeision in Tkompmn v. Wakajnmka 
Drainage Board{l) having been abrogated hy s, 47 of the Kinanee Aet, 
pm {So, 2), 

A notice by such a Board under the provisions of s. ti2 of ilie Land 
Drainage Act, 1908, and its amendments, orfiering Aueh an occupier to 
remove from such a drain “all trees or portions of trees which, as the 
resnit of recent winds, or other causes, have become lodged in or aeros.s 
the said drain, is not invalid because it does not .s|}cei!ically rer|uire the 
removal only of such trees or portions of trees m mv creating an 
<d>.st motion. 

When the oeeiipier fails to comply with the order, aii«l ilie Board 
causes the necessary work io foe done, the Boaid is not coiiipelled to 
prosecute upon failure to comply with the order; but it- is by virtue 
of s. hi (2) of the Land Drainage Act, H.WK, in the. posit itm of a rating 
authority which has taken the necessary steps inkier thc^ Hiwiiig Act, 
1925, and it may recover the cost of the w<uk as a de!>t in any 
of competent J'urisdiction* 

Cl) [1929] X.ZXJi. 54S. 

APPEAL from a.deeision of the Magistratefi’ CAiirt at Foxton, 

The appellant served an order, under s. 112 of the Land Drainage 
Aet, 1908, as amended by the .land Drainage Amendineiit Act., 
1913, upon t!ie respondents to clear certain olwiriietionn in drains 
running through their property. Such notice w’as as follows : — I 

Under the provisions of s. 62 of the Land Drainage Ata. 1908, ami its 
amendments, you are hereby ordered to remove from Lcsen's drain and from 
the diagonal drain, where such drams mn tlirough your prtjperfy, all trees 
or portions of trees which, as the result of recent winds, or otlier eaustw, 
have become lodged m or across the» drains* 1 1 

The respondents failed to ■ comply with the order and the 
appellant did the necessary work and sued for the cost. 

Two defences wems, raised, as follows: — 

1. That the notice of Pebmary 28, 1936, was bad on its face, 
and Invalid, in that it was ambiguous and too general in its terms, L 
and further, that it purported; to' order the defendants to do some- 
thing which the plaintiff Board was not empowered to older. 


2. That a Land Drainage Board had no j^ower to order an 
occupier to remove obstructions from drains vested in or under 
the management of the Board, 

The learned Magistrate found in favour of the appellant on 
5 eaeli of these defences, but gave judgment for the respondents 
on a ground taken by himself — ^that is to say, that the appellant 
had not adopted the correct procedure to recover the cost of 
carrying out the work. The appeal was against that decision. 

The following facts were found by the learned Magistrate : — • 
10 The plaintiff was a Drainage Board duly constituted under 
the Land Drainage Act, 1908, and its amendments. Tlie 
defendants were the executors of J, Stevens, deceased, trading 
as Stevens and Easton,” of Moutoa, farmers, and tlie lands 
kirmed by them were witiiin the drainage district of the said 
15 Board. Through the lands fexmed by the defendants ran certain 
drains, incdiiding a drain known as Leen’s drain,” and another 
known as the diagonad drain.” There were a very large numl)er 
of willow trees on defendants’ property on both sides of the 
diagonal drain, and a considerable number of willow trees on 
20 both sides of Leen’s drain on defendants’ property. In February 
last, following upon a cyclone and a flood in the Moutoa Drainage 
District, these drains were found to be obstructed in different 
places, some trees having been blowm do\ni into the drain, 

and tliese and broken branches forming obstructions. The3;-8 
25 were also some blockages caused by vdlio\r trees -whicli luid been 
cut down by the defendants on their property, and which, they 
had endeavoured to burn. 

Baldwin, for the appellant Board. 

30 

Berg hi, for the respondents. 

Our. adv, vuU, 

Reed, J. Counsel for the respondents supports the decision 
35 of the learned Magistrate and also attacks the judgment on the 
points decided against him. 

[Mis’ Honour then set out the statement of facts, as above, 
taken from the Magistrate’s judgment, and proceeded:] I m.iy 
add to this that the drains were not constructed by the appellant 
40 Board but were, nevertheless, under its control and management. 

The most important question involved in this case is the 
second ground raised by the respondent— that is to say, whether 
a Land Dminage Board has power to order an occupier to remove 
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obstructions from drains vested in or under the iiiaiiageinent of 
f the Board. I propose to consider that (|uestion first. Were 

Movtoa it not for the provisions of s. 47 of the Finance Act, 1933 {A^o. 2), 
tiie question would be concluded by the decision vf the Conri: of 
'i\ ' iR Thompson v. Wahafyiiaka Ijmhmge Board{i}, In 5 

E Asroy . Court had to endeavour to reconcile the provisions 

Reed, J, of s. 26 of the Land Drainage Act, 1908, with s. 7 of tlie Aniend- 
ment Act of 1913. Under the former section the duty of keeping 
all drains vested in a Drainage Board or under its management 
cleared, cleansed, and maintained in proper order was cast upon iO 
the Board, and it was liable to any ovuier of land for damage done 
in consequence of the disrepair of such drain. By s. 7 of the 
Amendment Act of 1913 the Board was empowered to eDm|)el 
the occupier of land through which a drain passed to remove at 
his own expense all ol3struetions in the drain caleiilated to impede 16 
the free flow of water in such drain. The Court of Appeal held 
these sections to be irreconcilable, and it resolved the diffieulty 
by holding that s. 7 had no application to drains vested in and 
under the management of the Board. The cirains in the present 
ease being vested in and under the management of the Board, 20 
if the decision in that case is good law to-day the apf>eliant w’^as 
not entitled to require the respondents to do the w'ork ordered 
and cannot recover the cost. The Legislature, however, has 
repealed s, 25, and, in substitution, has enacted s. 47 of the Finance 
Act, 1933 (No. 2), the provisions of which are as follows * 25 

(i) Every Draiirage Board shall eause all watercourses or drains from 
f time to time vested in it or under its management to te eoastnictted and kept 

[ so as not to be a nmsanee or injurious to health, and to bo properly rleared 

; ' ' and cleansed and maintained in proper order : 

' ’ Provided that nothing in this subseotion shall prohibit the Board from 30 

I exercising the powers conferred on it by section sixty-two of the Land DmhmgB 

Act, 1908, as amended by section seven of the Land Drainage Amendment 
; y ^ Act, 1913. 

' , . (^) Where, in the case of any drain actually constnicted by it, the Boawl 

■ I; fails to comply with the requirements of the last preceding sulwection, it 3S 

- shai! be liable to the owners or occupiers of any land for damage done thereto 

'' 'I ® comequence of or throtxgh the disrepair of such drain. 

’! (3) This section is in substitution for section t’wenty-five of the Land 

Drainage Act, 1908, and that section Is hereby accordingly repealed. 

‘ ' By this section thero is placed upon a Drainage Board 40 

; /;;; ■ ^ a general responsibility to “ cause al drains vested in it or under 

its control to 'be properly cleared and cleansed and maintained 
‘i; ' "’i "in proper order. • To effect' that purpose it is empowered by s. 7 

; ' ' ; . ' ; A’ ; ' of the Act of 1913, inter to^ order the occupier of land through 

*- - a,.., drain., .passm.,,, Ik).,. i:mom',aS',ol^tm £low,.,,4.5„. 

' ' ' yiyyjyy.. ,. a).p»2«}J?AtR..548. , ' 




of water in such drain and, on his failure to do so, to recover the 
cost of doing it. It is to be observed, although it does not affect 
this case, that under the repealed s. 25 the Board was responsible 
in damages for not carrying out the requirements of that section, 
5 blit b}^ subs. 2 of s. 47 of the Finance Act its liability in that respect 
is limited to failure in the case of drains '' actiialty constructed 
“ by it.” The section of the Finance Act was clearly enacted 
for the purpose of abrogating the decision in the Wakapuaha 
case(2). I hold that the appellant Board had power to order 
10 the respondents to remove obstructions from the drains upon 
their place. 

The next question is as to whether the notice sent by the 
appellant to the respondents is valid. It is in the following 
■terms 
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Foxton, N.Z., 

February 28, 1936. 


Messrs. Stevens and Easton, 

P.O. Box 37, 

Foxton. 

20 Dear Sirs, — 

Under the provisions of s. 62 of the Land Drainage Act, 1908, and 
its amendments, you are hereby ordered to remove from Leen’s drain and 
from the diagonal drain, where such drains run through your property, all 
trees or portions of trees which, as the result of recent winds, or other causes, 
25 have become lodged in or across these drains. 

For the Moutoa Di*ainage Board — 

{ Sgd .) Gr. V. Fraser, 

Clei’k to Board. 

'No form of notice is prescribed by the Act, but by s. 62, as 
30 amended by s. 7 of the Act of 1913, when in the opinion of the 
Board an obstruction to a drain is likely to ca.iise damage to 
property, the Board may order the occupier of any land on the 
banks of the drain to remove from the drain 

al] obstructions of any kind calculated to impede the free flow of water in 
35 Huch . . . drain. “ Obstructions ’’ includes earth, stone, timber, and 

material of all kinds, and trees, plants, weeds, and growths of ail kinds.” 

Mr. Bergin for the respondents contends that the notice is 
invalid upon the ground that there is no power to order the removal 
of parts of trees, qua trees, but only such as are an obstruction. 
40 He relies on Grey v. Th(ymsan.{^. In that case Mr. Justice 8im 
held to be invalid a notice given by a municipal Corporation to 
a property owner to lower the trees growing on your pro- 
perty ... to a height not exceeding 15 ft. from the ground.'^ 
The power conferred by s. 6 of the Municipal Corporations Act, 
45 1908 (the Act then in force), in conneetiim with trees and hedges, 
(2) [1929] N.Z.L.B. 548. (3) [1917) N.Z.L.R. 926. 
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is limited to trees and hedges tvhieh overhan-j or o\'ersliadt*u any 
street in a boroiigii. His Hononr held that tin* orvlt.n* \v;i> h;el 
because it did not so limit Hie trees and hetigas. h?n npiUiad i.) 
all trees on tljo property. Mr. Bfrgin euiitciids the urder 

in the present case should have specifically nMiianad tla* nnji 3v d o 
oiilv of such trees or portions of trees as are crealhtu' an ohstiMft i<»iK 
It would he impracticable to describe each tna* or -pa.rt of' a tree 
tha.t is iU'eating an obstrntnkai. and the only all(*rn nivt* uuidii 
be far the order to read “ail trees or pm’tixuis #d' \ud an luv 

cre.-itirig an ohstnictioiL*' leaving it to the re'.pfaideni tu ilcfidfc 10 
liow mucii clearing of the dodn^ should he dniHu uuini'.ai 

of the Dramage Board is, under the statutcu liie <!e**idiiu fhetor. 
subject to uiipeai. as to whether an ubstnaniriii mf not, 

and it has decided that ’'all trees or p(adions of wlilch as 

‘'the result of recent winds, or other causes, luive iiccoinc luilje;! 15 
“in or across these rlrains *' are obstructing the drains, and. in 
accordtOUH' witii the siiecifjr ainhority eonferred In the .\u. tlieir 
removal has been ordered. -The onler. in iny opini./U. \'.‘lid. 

The rt^spolldent did nut exercise iiis statntosy I'i-iit of apfie.d 
against tiie order, but, un the conirury. refused in writing to carry 20 
it out. After exfiiTy of the statutory time within which I he onler 
should, have been {‘ompiied with the af)fH*llanl ca.usi*,! the 
necessary work to be done, ainl. in the present prcK'ictnliiiu's. sued 
for the costs. £23 3s. Od. And here tlu^ learned Magisl rate* is of 
opinion that tfie procedure adopted by the appcllaiif was in Ihuit:. 25 
Subsection 2 of s. h2 is as follows : — 

(2) E\ecv ots^iipicr or owiaa* who fails to <'(nn|)iy wiili '■‘sirh wiihin 

fo'tiru‘cn da>'s froni the receipt themU' is battle \o a iiuv, not exceeding one 
pcsuial for every day during which such 4»rder is imt (UH-yetl, and a ftirihcr 
sum e(|uai lo the e<»st incurred by the luc-al authority in remociuL' any such 30 
obstruction; and the said cost shall be a charge on the land, and inc«y be 
recovered as rates are recovered under any Act for the tiiue Ixiui in fru'cc 
in the tlistrit.*! : 

Provided that any siu^h occupier or owner may apped lo a .Magistral e 
agaiiist HiK'li order within ten days after the service thereof, asid such 35 
]nagisfrat<,4 shall htwe jurisdietioit to tletermine whether sy<*li ord<i‘ sIhiI! ha\s* 
efieat, having regard to all the circumstanceg of the case, and peudiii^i the 
delenTiiimt!(»n of such appeal the order shall be siisptuided. 

It is remarktiMe henv varied is the procedure prescribed cflsewliere 
in, the statute in respect of the recovery of similar (‘osts and 40 
expenses ineniTed by a Board, Under s. 23 the Board m:iy mike 
drains from private lands and the cost 

may be sued for and rei'tovered as a «iobt due to the Boiioi in any Gmirt of 
corapet<‘nr jurisdiction. 

Section 2b, after providing that a person w'ho, inier alia, makes 45 
,.aiiy brancli drain into a drain vested in the Board is liable to a 


fine not exceeding thirty pounds, authorizes the Board to remake 

the bra n cl 1 drain, and the expenses 

may be reco\'ereci before any Jiistic© in a sinnmary way. 

Section 27 provides that, in default of compliance by an occupier 
5 with an order to remove a tree tlireateiiing a drain, the Board 
may do the ^vork and 

may reco\’’er tlio cost of such removal from the occupier. 

Section 50 empowers a Board to make by-laws which, ihiier alia, 
may prescribe the method of the ‘"recovery of the cost thereof’’ 
10 of work done by- the Board on drains passing through private 
property where the owner or occupier makes default in com- 
pliance with an order of the Board. There is then the procedure 
now under consideration under s. 62 (2). I am unable to see 
why there should not be enacted a simple procedure applicable 
15 throughout. The subsection presents difficulties. 

Applying the principle that where no liability exists at common 
law recovery of a statutory liability must be in accordance with 
the procedure laid dowm in the statute creating the liability, his 
Worship interprets the section as requiring that, before any 
20 liability arises following the non-compliance with the order, the 
occupier must be prosecuted to conviction. He regards the 
provision in s. 62 (2) that the cost shall be a charge on the land,” 
as necessitating a procedure by which the Drainage Board must 
prosecute and, at the hearing of the information, the cost of 
25 removing the obstruction must be ascertained and fixed by the 
Court, anc} that amount then becoming a charge on the land is 
a statutory debt recoverable as a rate. 

The procedure suggested is complicated. To ascertain the 
cost, before the work is done, of clearing numerous small and big 
30 obstructions, would be difficult of calculation ; but that which 
militates most strongly against the suggested procedure is that 
there is no machinery^ provided. To enforce the penalty^ is a 
quasi- criminal proceeding, the jurisdiction of the Court being 
confined to fixing the amount thereof. There is no jurisdiction 
35 conferred to ascertain and fix the cost of the work before it has 
been done, and such a jurisdiction cannot be implied. I cannot 
agree that this procedure is indicated. When the Drainage 
Board calls upon an occupier to remove obstructions, he has the 
opportunity of doing the work himself. If he disregards the 
40 order, the Board is empowered to do the work, and the cost 
becomes at once a charge upon the land, and recoverable as 
provided b}^ the statute. I admithhat the, section is not by^ any 
means clear, but I think it wiU bear a construction that 'will cause 
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least inconvenience in its administration, t 
nrocedure is as follow's: On the order being .stnod upon 
orpieT of the land, he may appeal to a Magistrate, and iijion 
that^ appeal the Magistrate decides whether or not such older 
,teU to. eSeot, If tte occupier doe. no. 

the Magistrate decides that the order shall hau tltei t anil tt^ 
«™pi« » to comply »dth such order ni.l.m fony™ 
the DrniMg. Bctoi may proMcute the 

before the Co., it, hem-ing eneh projee.d.on cu 1 
or not the fiuhro to .omply with the order » FO. cd, ^ Ptoiec • 

Lt Court adjudges tlie penalty. But the Dramage Board i. 
not compeUed to prosecute upon failure to comply ^ 

the section is not mandatory, the Board may, as in th< pres 
ease do the necessary work and recover the cost. The method 
of recovery is prescribed as being as lat ^ ^ ^ 

“ any Act for the time being in force m the distrn t. 1 r 

Art 1925, is the Act in force in the ilistrict, and must be read 
mumis mutandis. By s. 65 (1) it is provided : 

n any Court of competent jurisdiction. 

‘ AU the necessary preliminary steps having been taken to 
entitle the Drainage Board to recover the cost, it is m the pohitioi 
of a rating authority which has taken the necessary ^ 

the Rating Art, and the same may be recovered as a debt m 
any Court of competent Jurisdiction. . x 

^he appeUant having adopted that procedure m the present 
ease, I think the appeal must be allowed. As the 
do not dispute that the amount claimed by the appeltot Boart 
was the cost to the Board of removing the obstructions the matter 30 
may be disposed of as provided by s. 168 of the Magistrates 

The appeal will be allow'ed with costs m this Court of £ n . ^ 

d»bu™m»tt, «.d jwdgmto BbwU be ente.^ in 
Com. ri F«to» f« a« appellto Board for the aum 
with costs and disbursements to be ascertamed by the Cleric ot 

that Court. Appeal aUowed. 


, ‘ . Solicitor for the appellant Board . 

'i, (Palmmston North), 

■' i. ■■ ■ 


s. Sinclair 




Solicitors for the mp<Hi4«its : Jfoore and Bergin (Foxton). 


[IN THE SUPREME COURT.] 

GRICE ^ THE KING. 

Deaths by Accidents Coynpensation — Dangerous Occupation — Deceased engaged 
in Quarrying with Explosives — No Negligence alleged — Whether Eynphyer 
liable Jot Damages — ^Volenti non fit injuria. 

a person is engaged to perform a dangerous occupation— 
e,g., quarrying with explosives — and undertakes to do work that is 
intrinsically dangerous, and care has been taken to render it as little 
dangerous as possible, he \'oluntarily subjects himself to the risk ; and 
those claiming through him cannot be permitted to complain that a 
wrong had been done when he was killed as the result of engaging in such 
occupation. 

Smith V. Charles Baker and Sons{l) followed. 

Attorney -General v. Cory Bros, and Co.y Ltd.^i), mentioned. 

Eylands v. Fletcher{Z) and Miles v. Forest Rock Granite Co* 
{Leicestershire) f Ltd.{4:)y distinguished. 

(3) <1866) L.B. 1 Bx. 265 ; aff. on app. 
(1868) L.B. 3 H.L. 330. 

(4) (1918) 34 T.L.B. 500. 

PETITION OF RIGHT wherein the suppliant sought damages 
for herself and her children for the death of her husband. 

By arrangement a case was stated for the determination of a 
question of law. The case stated set out the facts agreed upon, 
5 by which the suppliant and the respondent agreed to be bound 
as if such facts had been given in evidence and proved at the trial 
and found as facts by the Court or Judge trying the petition. These 
facts were as follow : — 

Robert Grice, a labourer, was one of a gang of men employed 
10 by the Public Works Department in or about the Summit Road 
quarry near Christchurch, On Wednesday, February 3, 1937, 
Robert Grice was fatally injured by accident under the following 
circumstances : (a) A series of charges were exploded in the said 
quarry— six of gelignite and seven of lyddite ; (b) the men employed 
15 in the quarry, in accordance with established usage, took shelter 
at what* was considered a safe distance during the said explosions ; 
and (c) when he had taken shelter as aforesaid as usual at a reason- 
ably safe distance from the site of explosion, the said Robert Grice 
was struck by a piece of flying rock tod fatally injured as afore- 
20 said. 

Though the Crown is not bound by the Stone-quarries Act, 
1910, work in the said quarry was carried out in accordance there- 


(1) [1891] A.C. 325. 

(2) [1921] 1 A.C. 521. 
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with, and on the occasion of the said accident the n.siuil and proper 
precautions were observed. 

The following question was submitted to the Court for dctermina- 

tioii — ■ 

Was the Crown under the cireamstaiiees noder an absolute 5 
duty to prevent accident ? 

' P. ■ J . O' Begmi, for' the sii.ppli.ant, ■ , ■ 

A, Brown, for the respondent, 

n<ii\ tulf. 


Nokthceoft, J. For the suppliant it is claimed that the 10 
respondent is bound by the rale in Rijkmds v. F!ftcher(l}, and that 
there is a liability to anyone at all who may be injured, whether 
vohmtarily or involuntarily, as a result of the use of explosives 
without negligence. The respondent, on the other hand, contends 
that Eylands v. Fhkher does not apply in favour of one who 15 
voluntarily incurs the risk known to be present ; in other words, 
that the doctrine of volenti non fit injtirla is to be applied together 
with the rule in Bylands v, Fletcher, In my view, the latter sub- 
mission is correct. Were it other^vise, ail servants injured at 
hazardous occupations would be entitled to damages at common 20 
law for such injuries without proof of negligence, Tiiis is a result 
m novel, startling, and far-reaching as to he acceptable only upon 
the clearest authority. Xo sueh authority was referred to in the 
argument before me, nor, having given the utmost consideration 
to the submissions, have I been able to discover any Justification 25 
for such a view. The ease of Miles v. Forest Bmk Gruniie Co, 
(LewsiersMre}, Lid,(2), wm strongly relied on for the suppliant. 

It is quite true that it was there held that Myhmls v, Fletcher 
applied to the use of explosives in a quarry, and that a person injured 
., , while, proceed,in.g along an adjacent .roadway was .entitled to Biic.ceed. .... 3.0 
independently of any question of negligence. At the same time, 
ill that case there was no room for the doctrine of vohnii mm fit 
injuria, nor was it under consideration. For the purposes of the 
decision the person was regarded as a person involuntarily injured 
by the defendants, who were bound to keep the results of the 36 
explosion on their own .ground and to' accept responsibility for its' 
escape. If I understand it' ,,ar%ht, the effect of the proposition for 
^ the suppliant is to deny ^together the doctrine of voknii non fit 

(1) (1860) L.E. 1 Ex. 26^; aff. on (2) (1918) 34 T.L.B. 500. 
app. (1868) E.E.' 330. 


Tliat rale is discussed by Lord Herschell in Smith r. 
Charles Baker and 8ons{3), where he says : One who has invited 
‘^‘or assented to an act being done towards him cannot, when he 
“ suffers from it, complain of it as a wrong ”(4). 

5 That authoritative statement of the rule is in direct conflict 
with the case of the suppliant, which is that, although the deceased 
did in fact assent to the use of explosive in respect of the work 
for which he was engaged, still Rylands v. Fletcher makes resulting 
injury without negligence a wrong for which she is entitled to 
10 recover. If authority be necessary to resist this suggestion that 
Rylands v, Fletcher applies notwithstanding consent, it is to be 
found in the statement of Viscount Finlay in Attorney- General 
V. Gory Bros, and Co,, Ltd,{6), where he says : The plaintiffs in= 
^Hhe second action (the trustees) were themselves parties to the 
15 bringing of the colliery spoil upon their land. In consideration 
'' of payment they allowed Cory Brothers to have the use of their 
'' land for this purpose. There is no authority for applying the 
doctrine of Fletcher v. Rylands (L.R. 1 Ex. 265 ; L.E. 3 H.L. 330) 
** to such a case, and, in my opinion, so to apply it would involve 
20 an unwarrantable extension of the principle of that decision. 
A plaintiff who is himself a consenting party to the accumulation 
“ cannot rely simply upon the escape of the accumulated material ; 
he must further establish that the escape was due to want of 
reasonable care on the part of the person who made the 
25 “ deposit ”(6). 

^ After the statement of the rule volenti non fit injuria, as quoted 
above, Lord Herschell in Smith v. Charles Baker and Sons{l) says : 

The maxim has no special application to the case of employer 
“ and employed, though its application may well be invoked in 
30 “ such a case. The principle embodied in the maxim has some- 
times, in relation to cases of employer and employed, been stated 
'' thus : A person who is engaged to perform a dangerous operation 
'' takes upon himself the risks incident- thereto. To the proposition 
thus stated there is no difficulty in giviug an assent, provided thaf 
35 what is meant by engaging to perform a dangerous operation, 
and by the risks incident thereto, be properly defined. The 
neglect of such definition may lead to error. Where a person 
‘‘ undertakes to do work which is intrinsically dangerous, notwith- 
“ standing that reasonable care has been taken to render it as little 
40 dangerous as possible, he no doubt voluntarily subjects himself 
“ to the risks inevitably accompanying it, and cannot, if he suffers, 

(6) Ibid,, 539. 

(7) [1891] A.O. 325. 


(3) [1891] A.C. 325. 

(4) im,, 360. 

(5) [1921] 1 A.C. 521. 
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** be permitted to complain that a wrong has been clone him, even 
** though the cause from w^hich he suffers might give to others a 

right of action '*(8). 

With the utmost respect I apply that statement oi the laiv to *■" ' 
the facts of this case, and regard them most apt for the determina- 5 , 

tion of the question before me. Here a person, the deceased, 
was engaged to perform a dangerous operation ’’ and “ imder- 
^Hook to do wmrk intrinsically dangerous,'’ “ Care has been 
“ taken to render it as little dangerous as possible,” The deceased 
voluntarily subjects himself to the risks.” Fatal injuries having 10 
resulted, those claiming through him “ cannot be permitted to 
complain that a wrong has been done,” Still applying the words 
of Lord Eerschell, '' the cause for which he suffers might give to 
others a right of action ” — c.g., an involuntary passer-by as in 
Miles v. Forest Rock Granite Co. {Leicestershire), Lid.{9}^ by the 15 
application of the rule in Rylmids v. FleJcher{lO) — but such a right 
of action is not available to the suppliant for the reason that the 
deceased voluntarily took upon himself the risks incident ” to j 
his hazardous wnrk. 

The question in the case stated is answered in the negative. 20 

The respondent is entitled to costs upon the argument, which 
I fix at ten guineas. 

Question answered : No. 

Solicitors for the suppliant : P. J. (f Regan and Son (Wellington). 

Solicitors for the Crown : Raymond, Stringer, Hamilton, and 
Donnelly (Christchurch). 

(8) Ihid.,zm. (iO) {ISm) L.R. I Ex, 265; aff. on ; 

(9) (1918) 34 T.L.R. 500. app. (1868) L.H. 3 H.L. 330, * 
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BMing — Rateable Property and Ememptiom — AsaeBBors — May If 

permisBive or obligaiory-^Whether Asam^ment Court properly comtUuied 
without Appointment of AsBeBBOfs u’Aere Notice of Objection received — 
Eating Act, 1925, b. 27 (I). 

Bection 27 (1) of the Bating Act, 1925, which is as follows i — 

“ The Governor-Genera! may from time to time, on the appliea- 
“ tion of any local authority, appoint two persons to be members of 
** the Assessment Court [for the purpose of hearing and determining 
objections to the valuation list], in addition to the J udge thereof 
■■ ** mentioned in section twenty-five hereof,** 
imposes no duty upon a local authority, after it has received notice of 
objection to an entry in the valuation list, to apply to the Governor- 
General to appoint two assessors. An Assewocnent Court is properly 




SUPBEME COURT. 
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constituted, although no such application is made for assessors and non© 
ds appointed. 

Julius V. Bishop of Oxford (1), distinguished. 

(1) (1880) 5 App. Cas. 214. 

APPLICATION for a writ of prohibition. 

The plaintiff company was the holder of a special dredging 
claini of 325 acres. The Vincent County caused the name of the 
plaintiff company to be placed on its valuation list under the 
5 provisions of the Rating Act, 1925, in respect of the claim, and 
the valuation appearing in the list is £23,000. The plaintiff 
company objected to this valuation, and requested the defendant 
County to make application to the Governor-General to appoint 
two assessors in addition to the Judge of the Assessment Court 
10 for hearing the plaintiff company’s objection. The County 
refused to make such application, and the defendant Warden, 
Henry James Dixon, who exercised jurisdiction in the Otago 
Mining District as Warden of the Warden’s Court under the 
provisions of the Mining Act, 1926, had intimated his intention, 
15 if assessors were not appointed, to sit by himself as Judge of the 
Assessment Court. 

The writ was claimed to prohibit the Warden adjudicating 
upon the objection until assessors had been appointed to sit 
with him and to prohibit the defendant County from proceeding 
20 with the determination of the objection and submitting its 
valuation list to the Judge of the Assessment Court. 

Parcelly in support. 

A. N, to oppose. 
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provided that the Governor might from time to time on the 
application of any local aiithorit\' apjKiifit two persons to 
be members of the Assessment . Court in additinii tu the Judge 
thereof. One such ..person was- to be oppoinh'd on the recoin- 
meiidation of the .local aiithorit}’, but a member of the local 5 
authority was not to be nso- appointed to act. Tlie two members 
were to be paid hy the local authority such reasonable fees and 
allowances a.s might be fixed b}" the local authority, lliis section 
appears in the Rating' Act. 1025. as s, 27. 

. Section 4S of the 'Rating Act, 1025, prcnichs that all mining 10 
property held , by any occupier in. any crunuy within a mining 
district .in, the South Island, shall be liable- to be rated by the local 
authority in like manner as other rateable ]>ropi‘rty in the district 
of such local authoriw is rated, but subject to the special 
provisions of the Act relating to mining piropcrty. Section 49 15 
(1), (2), (3), and (4) provide for the ]:)reparation <.3f the valuation 
list by valuers a|)pomted from time to time h\ the hc/al authority. 
Subsection 5 provides that 

All the provisio,ns o'f this Aer reiating to the |H»wf‘rs a Valuer, the 
valuation list, and the valuation roil in a district .rhere lUe system c»f rating 20 
on the annual value is in force shall fexeept as othi‘rwise ijxprensly provided) 
extend and apply to the valuation list to be inaiie for tJie purposes of this, 
section, and to the valuation roll to be prepan ‘d and foinpleloi thereon, 
and every occupier shall liave the like right of objeetion to the rateable 
value of his mining property as he would under tho^e provisions. 25 

Subsection 6 providers that 

The Warden of the district in which the mining propeny is situated, 
having jurisdietioti under the I^iining A<t, 1UU8, .-hall lu* the 'judge of the 
Assessment Court; arid all the provisions of this \t‘t ndut ing to the powers, 
duties, and authorities of a Vhigistrate as trudge td’ ihc .\hsessiueut Court 30 
.shall extend and appfy to such VVdirden areHirdi'i-igly, shall for the p't'ir- 
poses of this section have all such Jurlsiliction and autboi*ity as ho would have 
in respect of any matter within his jurisdiction under the l\Iiiuug Act, 1908, 
and as fully as if the duties hereby hnposed upon him were expressly set forth 
in that Act. 


35 


M.ZX.O.R* 


SUPREME COXJBT. 


57 


way of amendment and after tlie Judge of tlie Assessment Court 
had been acting without assessors for years. The provision is 
that the Governor- General may appoint on the application of’’ 
the local authority. There is nothing in the section to indicate 
5 that a local authority miist apply. When appointed, the members 
are to be paid such reasonable fees and allowances as may be fixed 
by the local authority. This provision represents a concession 
to a local authority enabling it to apply, but, in my view, imposing 
no duty to applj/. There is no indication in the Act that 
10 an Assessment Court is not constituted if no application is made 
for assessors and none is appointed. For many years it was con- 
stituted without assessors, and if the legislative intention had 
been, in all cases, to alter its constitution thereafter, the language 
used would assuredly have been quite different from that of s. 
15 27. Section 27 merely confers a privilege upon a local authority, 
for which it must pay, but it does not confer a right upon the 
objector to insist that the local authority shall avail itself of that 
privilege. Cases such as Juliiis v. Bishop of Oxford{\) have no 
application ; for they merely indicate that where a power is 
20 deposited with a public officer for the purpose of being used for 
the benefit of persons who are specifically pointed out and with 
regard to whom a definition is supplied by the Legislature of the 
conditions upon which they are entitled to call for its exercise, 
that power ought to be exercised and the Court will require it 
25 to be exercised. Here it does not appear that any right of the 
plaintiff depends upon the local authority making application. 

In the result, it follows that the Warden is Judge of the Assess- 
ment Court, and may sit without assessors to dispose of the 
objection. The present application is dismissed. The plaintiff 
30 will pay the defendant County for costs the sum of £15 15s. and 
disbursements. 

Application dismissed. 

Solicitors for the plaintiff : Brash and Thompson (Dunedin), 
as agents for Brodrick and Parcell (Cromwell). 

Solicitors for the defendant County : Bamsay and Haggitt 
(Dunedin), as agents for W. A. Harlow (Clyde). 

(1) (1880) 5 App. Cas. 21L 
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In re HURIMOANA 1B2 BLOCK. 


1037. Eating — Native Land — Charge granted hy Natim Land CouH — Eeceiver-^ 

— Whether Native Land Court has Discretion subsequently to 
Atcgust 13; refuse to appoint Receiver — Whether Jurisdiction to transfer Liabiliiy 

Sept. 13. to other Land or remit— Eating Act, ss. W2f WS, 109— Natim Land 

Act, 1931, s. 42. 


Bbed, J, 


Section 108 of the Rating Act, 1925, provides for the lodging of 
claims for rates , dne on Native land and for treating them as charging- 
orders. Subsection 6 enables the Court to transfer the liability for 
rates to other land or to remit the whole or part of rates. Sub- 
section 7 says “ A charge when granted 7nay be enforced by the appoint- 
“ ment of a Receiver/’ &c. Section 109 provides that if a charge 
granted under the Act remains unsatisfied for more thaji one year the 
Court may , . . order that the land affected ... foe •vested 

in the Nati^^e Trustee for the purposes of sale for the payment of such 
charge. 

When the Native Land Court has granted a charging-order for 
rates mider s. 108 of the Rating Act, 1925, it has no discretion sub- 
sequently to re-fuse to appoint a Receiver under subs. 7 thereof unless 
it is prepared under s. 109 to appoint the Native Trustee for the purpose 
of sale of the land affected by the charge. Nor upon the hearing of an 
application to appoint a Receiver or the Nati\^e Trustee is tliere juris- 
diction under s. 108 (6) to transfer the liability for rates to other land 
or to remit the whole or part of rates exercisable by the Court. 

Julius V. Bishop of Oxford{l) applied. 

{!) (1880) 5 App. Cas. 2U. 


CASE STATED by the Native Appellate Court, under s. 71 of 
the Native Land Act, 1931, for the opinion of the Supreme Court. 
Bates having become due upon certain blocks of Native land, 
the Cook County Council, proceeding under s. 108 of the Rating 
Act, 1925, lodged claims in respect thereof with the Registrar 
of the Native Land Court for the district in which the lands are 
situated. Such claims are treated {subs. 3) as applications for 
charging-orders. The procedure laid down by the section having 
been complied with, the applications were duly heard, and the 
Native Land Court, in pursuance of subs. 6, granted charging- 
orders against the blocks of land involved for the respective 
amount of rates and costs. Some years elapsed since those 
charging-orders were made, and the Cook County Council, the 
rates still remaining unpaid, applied to the Native Land Court 
for the enforcement of the charges by an order, under s. 109 of 
the Rating Act, 1925, vesting the land affected in the Native 
Trustee for the purpose of sale for the payment of the charges ; 
or; in the alternative, for an order under s. 108 of the said Act 


appointing tlie TairawMti District Maori Land Board as Eeceiver 
in respect of the said lands. 

Altogether 184 applications for enforcement of charging-orders 
were filed, the amounts ranging from 17s. 6d. in respect of the 
5 Hurimoana No. 1B2 Block up to £24 for the Tarewauru No. 1 
Block. The applications came before the Native Land Court, 
which definitely refused to make the orders asked for in respect 
of the above two blocks, and adjourned the others. The minutes 
of the Native Land Court contain the judgment of the Court as 
10 follows : 

The Court said that it hesitated to associate itself with the appropriation 
of land in such a wholesale manner. In many cases the amounts are so 
insignificant as to appear ludicrous, and as counsel asks for an order in every 
case, the Court would take two applications only and review the possibilities. 

15 Application No. 578. Hxjrimoana 1B2. 17s. 5d. 

[Court ] : This land counsel advises is worth £26. It therefore should 
attract a revenue of £1 6s. per year. 

Application No. 657. Tarewaubu No. 1. £24. Value, £333. 

[Court] : Annual revenue here should approximate £16. No Eeceiver 
20 could be expected to find a tenant wishing to take up land for the limited 
period necessary to pay off the amounts. To put the land on the market 
for a term attractable to prospective tenants would, except in special cases, 
be unjust to the owners and an abuse of the duties of Receiver. 

Application refused. The others may stand adjourned. 

25 The Cook County Council appealed to the Native Appellate 
Court, and it was there contended that there was no jurisdiction 
to refuse, and that, as an important legal principle was involved, 
which affected many other local authorities, it was requested 
that the Native Appellate Court should state a special case for 
30 the opinion of the Supreme Court. The case was stated 
accordingly, and the Supreme Court was asked for its opinion 
on the following questions: — 

'' 1. Can the Native Land Court, having granted a charging- 
‘‘ order for rates under the Eating Act, 1925, refuse to make such 
35 orders as may be necessary to enforce such charge either under 
'' s. 108 (7) or s. 109 (1) of that Act, as the case may be ? 

“ 2. Is the jurisdiction conferred on the Native Land Court 
‘‘ by subs. 6 of s. 108 of the Eating Act, 1925, exercisable by the 
“ Court upon the hearing of application to make the orders referred 
40 to in question 1 V’ 

J, Blair, for the Cook County Council. 

A. A. Whitehe(^ and Golman^ for the Native owners. 
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•'S-0* „ Reed J. [After stating the facts, as above:] "Native land, 

exemptions, is liable for rates in the same manner 
in re ' as. if it were European .land see s. 102 of the Rating xlet, 1925. 

'?^BTocif ..principal exemption is customary land. The land in this 
■' — — ' , : ,ease is not exempted and it is therefore liable in the same manner 5 
' as if it were European land. The method of recovery of the rates 
' .,..i.s, .however, different. Instead of proceeding by way of action 
in Court, as in the case of European, lands, tlie claim for rates, 

. owi-iig upon Native land,. is lodged with the Registrar of the Native 
Land Court. Certain procedure, to which reference will later 10 
be made, is prescribed for regulating an inquiry, and the Native 
Land Court is authorized to grant a charging-order for the amount 
of the rates and costs, upon the lands affected. Provision is then 
made for the enforcement of the charge as fol low's : Heetion 108 
(7) of the Rating Act, 1925, provides : 1 5 

A charge when granted may be enforecfl by the appoint ment of a 
Eeceiverjin accordance with [an Act repealed, bur nf)w, hy % irtue of s. 18 of 
the Acts Interpretation Act, 1924, read] s. 42 of the Xative Lain! Act, 193 i, 
and subs. 3, 4, 5, and 6 of that section shall appl^" to an^' Keceiver so 
appointed. 20 

Section 42 (i) of the Native Land Act, 1931, provides, inter alia : 

When any charge has been imposed . . , the Xative Land Court 

may at any time and from time to time, for tho purpose of enforcing that 
charge, appoint a Receiver in respect of the property so charged. 

An alternative method of enforcing the charge is provided by 26 
s. 109 of the Rating Act, 1925, as follow'S : 

If a charge grauteii imcler this Act rernai.ns unpaid fur one year after 
the same has been ^*anted by the Court, the Court may upon report of the 
Receiver or upon beitrg satisfied that it is not expedient in any case to appoint 
a Reeei\'er, order that the land affected (whether it is then Natives land or 30 
European land.) 'shali, subject to the consent of the Native Xlinister, be vestecl 
in the Native Trustee for the puiposes of sale for the payment of siadi 
charge ; and such order may at an^" time, with tfie consent of tiio Nati\’6 
Trustee, be v aried, cancelled, or superseded. 

•Subsection 2 gives the Native Trustee appointed as a Receiver 35 
full powers of sale, lease, or mortgage for the purpose of 
liquidating the charge. 

The principal question is as to what constriietion is to be placed 
on the word '' may ” in s, 108 (7) of the Rating Act, 1925, and 
.in* s, 42 (1) of the Native Land Act, 1931. Is it used to give a 40 
discretion, or is it to confer a power which must be exercised for 
the benefit of those who have been granted a charge ? The 
natural meaning of the word is permissive and enabling only. 
Words of that nature underwent much discussion in the House 
of Lords in the well-known ease of Julius v. Bishop of Oxford{l). 46 
(X) (1880) 6 App. Cas. 214. 
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Tlie words there were it shall be lawful/’ but, in the speeches of 
their Lordships, permissive words generally were discussed, the 
word may ” being treated as in the same class. The observations 
are, at least, as applicable to may ” as to it shall be lawful.” 

5 Earl L.C,, said: They are plain and unambiguous. 

'' They are words merely making that legal and possible which 
there would otherwise be no right or authority to do. They 
“ confer a faculty or power, and they do not of themselves do 
more than confer a faculty or power. But there may be some- 
10 “thing in the nature of the thmg empowered to be done, some- 
thing in the object for which it is to be done, something in the 
“ conditions under which it is to be done, something in the title 
“of the person or persons for whose benefit the power is to be 
“ exercised, which may couple the power with a duty, and make 
15 “ it the duty of the person in whom the power is reposed, 
“to exercise that power when called upon to do so. . . . And 
“ the words ^it shall be lawful ’ being according to their natural 
“meaning permissive or enabling words only, it lies upon those, 
“as it seems to me, who contend that an obligation exists to 
20 ** exercise this power, to show in the circumstances of the case 
“something which, according to the principles I have mentioned, 
“ creates this obligation ” (2), Lord Penzance, after stating that 
“they are enabling and empowering words,” said: “The true 
“ question is not whether they mean something different, but 
25 “whether, regard being had to the person so enabled— to the 
“subject-matter, to the general objects of the statute, and to 
“ the person or class of persons for whose benefit the power may 
“ be intended to have been conferred — ^they do, or do not, create 
“ a duty in the person on whom it is conferred, to exercise it ”(3). 
30 Lord Selborne made much the same observations, and said 
referring to the facts of the case before the House : “ The words 
“ ^ it shall be lawful,’ &;c., give him the power to do so ; but this 
“ is a power not in aid of a private right, nor for the due course 
“ and administration of justice after the commencement of any 
35 “prosecution or suit; it is altogether initiatory and pre- 
“liminary ”(4). His Lordship also said : “ The question whether 
“ a Judge, or a public officer, to whom a power is given by such 
“words, is bound to use it upon any particular occasion, or .in 
“ any particular manner, must be solved aliunde, and, in general, 
40 “ it is to be solved from the context, from the particular provisions, 
“ or from the general scope and objects, or the enactment con- 
“ ferring the power ”(5), Lord Blackburn said the words “ are 
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(2) (1880) 5 App. Cas. 214, 222, 223. (4) Ibid., 235. 

(3) Ibid., 230. (6) Ibid. 
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0 <|iii"Faleat to' saying that' the donee ma}^ do it ; but if tlie object 
for which the power is coirferred is for the purpose of enforcing 
** a right, there may be duty cast on the donee of the power, 
to exercise it for the benefit of those who have that right, 
required on their behalf. Where there is such a duty, it is not S 
inaccurate to say that the ■ words conferring the power are 
equivalent to saying that the donee must exercise it ^’(6), Later 
on His Lordship said ; '' The enabling words are construed as 
compulsory whenever the object of tlie power is to effectuate 
'' a legal right. It is far more easy to show that there is a right 10 
“ where private interests are concerned than where the alleged 
right is in the public only, and in fact, in every case cited, and 
“ in every case that I know of (where the words conferring a power 
are enabling only, and yet it has been held that the power most 
be exercised), it has been on the application of those whose 1 5 
private rights required the exercise of the power ''(7). The 
general effect of these speeches is that enabling words are usually 
compulsory where they are words to effectuate a legal right, unless 
controlled by the context, or the general spirit of the statute. 

In the present case the order that is sought is a step in the 20 
enforcement of a legal right to be paid — the rates due. The 
County Council has obtained the Judgment of the Court that the 
rates are due, and the only method by which the amount of such 
rates can be recovered is that prescribed by the statute, and for 
which purpose the order is sought. Now, in 1924, a special Act 25 
was passed the long title of which was 

An Act to make Provision with respect to the Xlakhig, Lev^irjg, and 
Becovery of Bates in respect of Kative Lands. 

In the following year the consolidating Rating Act, 1925, was 
passed, by which the special Act was repealed, but its provisions 30 
were embodied under the caption Part II. — Special as to Native 
‘^Land Rating.’’ It is the provisions of that statute that we 
are considering, and, it is to be observed, that they are declared 
to represent the method prescribed by the Legislature for, inter 
cdia^ the recovery of rates on Native land. Section 108 is the 35 
regulating section. I have mentioned the procedure up to the 
lodging of the claim for rates with the Registrar of the Native 
Land Court. It is provided that the lodging of such claim shall 
be treated as an application for a charging-order on the land 
affected. Claims are to foe notified for hearing at the first con- 40 
violent sitting of the Native Land Court. It was stated at the 
Bar tihat the only to Natives affected was through 

(6) (1880) 5 App. Gas. 214, 241. (7) JbU., 244. 
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notification m the KahUi. If that be so, it must be by virtue 
of a reflation of the Native Land Court, and if such notice is 
msufficient the regulation should be amended. It does not affect 
the question in issue. Subsection 4 provides : 

open mteZver sh®aU be “d all defences 

or beneficial ^ners of the Tand 
Trustee, or the East Coaat 


Subsection 5 provides : 


In re 

Hubimoana 
1B2 Block, 

Rebb, J, 


payable, it may^^ke* an o^erVmtingT*ohar^*^^^^'*'^ 

of the local autLrity for the a ® over the land in favour 

obtaining a charge. ‘ Such charge shall be fiVd^* ^“d the costs, of 

_ if the title has rfached the Land S-aLfe «“d 

16 such title. If the title has iwt sone forwLd^r against 

duty of the Registrar to send sufrehfrvr?n^/°^^^ 

with the title which it affects. ^ registration contemporaneously 

Subsection 6 provides : 

20 thinl^ft ne”slr"y t"Se^nt"t^nst?i it 

part thereof to Xfland an^f av 

26 M b. i ™i..5:”irL‘‘sssEi."S 

Now those subsections contemplate the trial before a judicial 
tribunal and “after hearing the parties ” a judgment as to the 
rates and as to the imposition of a charge, in respect of same, 
™ affected. It is contemplated that all matters 

30 affectmg the exercise of the jurisdiction to grant the charge should 
be determmed by the Court and in respect of which the Court has 
the discretionary powers set out in subs. 6. 

In the present case the charges applied for have been granted 
and the matter, so far as that stage in the proceedings is con- 
36 wmed, is res jvdicata. The effect is to prevent any dealings by 

the owners of the land affected ® ^ 

At that stage the Councd had the security of the laud charged 
40 for_% rates owmg, but this charge is not subject to paymLt 
of mterest, and the statute contemplates that “ recovery ” of 
the rates means something more than a bare charge, hence the 
enactment of subs. 7 of s. 108 authorizing the appointment of a 
Receiver or, m the alternative, under s. 109, the appointment 
46 of the Native Trustee for the purposes of sale of the land The 
objections, made by the Native Land Court, to granting the farther 
Step by the appomtment of a Receiver, are all matters that should 
have been dealt with on the application for a charging-order. 
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There is no power to reopen those proceedings. Under s. 42 of 
■the Act, 1931, power is given to ap])oirit a Maori 

Land Board or the Native Trustee as the Receiver (sobs. 3), It 
is provided in subs. 4 that, subject to the Pa.iles of Court, 

. . A Receiver so appointed shall have the same rlglirs, pfnvor.s, duties, and 5 
liabilities as a Receiver appointed hj the Supreme Court in the exercise of 
its jurisdiction in that behalf. 

This right, potver, or duty is limited, however, by the following 
subsection, which enacts that for the purpose of enforcing a charge 
the Receiver 10 

may, in his own name and with the leave of the Chart, grant leases of ai\y 
land so charged, or licenses to remove timber, fkx, kauri-ginn, or ininerais 
therefrom, for any term not exceeding twenty-one \-ears, on such coiiditions 
and for such rent or other consideration as he tlimks fit. 

The Native Land Court, therefore, does not lose all control of the 15 
situation. Of course, refusal of leave by the Court must be based 
on reasonable grounds. 

To sum up, I am of opinion that it is nianitest that the object 
of the power to appoint a Receiver is to effectuate the legal right 
of the County Council to receive payment of moneys due in 20 
respect of rates, and for the amount of which rates the Court has 
charged the lands affected. It is also clear from the context in 
the statutes, and from the general scope and objects of the 
provisions of the statutes, that the intention of the Legislature 
was that when the Court has Judicially decided that a charge 25 
should be granted it has no discretion to subsequently refuse to 
appoint a Receiver unless it is prepared, under s. 109, to appoint 
the Native Trustee for the purpose of sale of the land affected 
by the charge. 

Counsel cited a number of authorities. I have examined them 30 
all, and find that the principles established by Julius v. Bishop 
of Oxford{B) have not been departed from, the cases being merely 
examples of the application of those principles. 

Both questions asked I answer in the negative. 

Questiom answered : No. 

Solicitors for the Cook County Council: Blair and Parker 
(Gisborne). 

Solicitors for the Native owners: Coleman and Coleman 
(Gisborne). 


(8) (1880) 5 App. Gas. 214. 
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[IN THE PRIVY COUNCIL.] 

MOUNT ALBERT BOROUGH - Appellant 
Dependant 

AND 

AUSTRALASIAN TEMPERANCE 
AND GENERAL MUTUAL 
LIFE ASSURANCE SOCIETY, 

LIMITED - - - - - Respondent 

Plaintipp. 

Local Bodies' Loans — Debentures and Interest Coupons issued under Local 
Bodies' Loans Act^ 1913 {now 1926) — Payment of Principal and Interest 
in Victoria — Victorian Statute reducing Rate of Interest payable under 
Mortgages — Whether effectwe to reduce Interest on Debentures issued in 
Hew Zealand — Conflict of Laws — Whether Victorian Statute related to 
Mode of Performance or varied the Obligation under the Contract — Local 
Bodies' Loans Act, 1913, s. 32— Local Bodies^ Loans Act, 1926, s. 37, 

The contract between appellant and respondent, including the 
personal obligation to pay, which could not be severed from the mortgage 
provisions that secured it, was a New Zealand contract governed by New 
Zealand law. 

The Financial Emergency Act, 1931 (Victoria), as amended and 
extended in the following year, was directed in express terms to obliga- 
tion — i.e., to the construction and effect of a mortgage and the reduction 
of the covenanted rate of interest, and not to the incidents and mode of 
performance as contrasted with obligation. 

The Victorian statute did not apply to the debentures or to the 
interest payable under it. An intention could not be attributed to the 
Legislature of Victoria to legislate in regard to matters lying outside 
its territorial jurisdiction, the land charged under the debentures being 
in New Zealand ; or to vary a New Zealand statute in regard to a New 
Zealand contract, the debt and the security of which was fixed by a 
New Zealand statute, the Local Bodies’ Loans Act, 1913. 

The Victorian Legislature could not have contemplated such an 
anomalous result as that the New Zealand Courts, which, prima facie at 
least, were bound to give effect to New Zealand statutes, should be 
required to treat the statutes of the New Zealand Legislature as varied 
by the Legislature of another State. 

The King v. Mayor, dsc., of Inglewood{l) approved. 

, Aucklan4 City Corporation and Auckland Transport Board v. 
Alliance Assurance Co., Ltd.{2), applied. 

Adelaide Electric Supply Co., Ltd, v. Prudential Assurance Co,, 
Ltd.{3), distinguished. 

- Barcelo v. Electrolytic Zinc Co. of Australasia, Ltd.[A), and 

Wanganui-Rangitikei Electric-power Board v. Australian 
Mutual Provident Society {b), referred to. 

So held by the Judicial Committee of His Majesty’s Privy Council 
affirming the judgment of the Court of Appeal {Myers, C.J., and Reed, 
Smith, Johnston, and Fair, JJ.), reported [1935-36] 1 N.Z.L.G.R. 157. 

(1) [1931] N.Z.L.R. 177. (4) (1932) 48 C.L.E. 391. 

(2) Am, 4. (5) (1934) 50 O.L.E. 581. 

(3) [1934] A.O. 122. 
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APPEAL (No. 19 of 1937) from the Supreme Court of Xew Zealand 
from a judgment entered pursuant to the unanimous judgment 
of the Court of Appeal C.J., and Beed^ S77iUh, Johnston, 

and Fair, JJ.) answering questions of law removed into that 
Court, reported [1935-36] 1 N.Z.L.G.R. 157, The facts sufficiently 
appear from the judgment. 

John O'Shea, of the New Zealand' Bar, for the appellant. 

Cyril Badcliffe, K.C., and B. M. Ohutmun, for the respondent. 

Cur. adv. vulL 


5 


The judgment of their Lordships %¥as delivered by 10 


Lobd Weight. This appeal raises a question under that 
branch of the common law conveniently, though perhaps not quite 
accurately, described as the conflict of laws. The question is 
whether the obligation to pa}^ in Melbourne the interest on deben- 
tures issued in New Zealand by the appeUant is affected by a statute 15 
of the State of Victoria reducing the rate of interest. The respon- 
dent is a life-insurance company incorporated in Victoria and carry- 
ing on business in Australia and New Zealand. The appellant is 
a body corporate constituted under the Municipal Corporations Act, 
1933, and controls a borough in the suburbs of the City of Auckland. 20 
It is a local body within the meaning of the Local Bodies* Loans 
Act, 1926, which repealed and replaced the Local Bodies’ Loans 
Act, 1913, and earlier Acts. The action was brought by the 
respondent to recover £446 17s. 6d. as being the balance short paid 
in respect of interest to the respondent as holder of debentures 25 
for a total sum of £130,000 issued by the appellant under the circum- 
stances later set out. The respondent claimed that the interest 
due on March 1, 1935, was £3,696 17s. 6d., but the appellant paid 
£3,250 and claimed that this sum was sufficient to satisfy the 
respondent's rights, on the ground that as the interest was payable 30 
to the respondent at Melbourne, the payment was governed by the 
Financial Emergency Act, 1931, of Victoria, and amending Acts, 
which provided for reductions in interest payments. The question 
is whether the Act applies to the appeEant’s obligation. 

As the question was purely a question of kw, Myers, C.J., 36 
ordered that the following questions of law should be argued and 
determined in the Court of Appeal of New Zealand, namely : — 

• ’X. Whether the Victorian statutes mentioned in para. 11 o£ the state- 
- ment defence and counterclaim had any application to the debenture for 
£130,000 issued to the plaintiff by the defendant. 40 


N.Z.L.G.R. 


PRIVY COUNCIL. 


67 


X. interest payable under the said debentures was redueed, 

by the said provisions of the said Victorian statutes as provided in s 19 of 
the Finaneial Emergency Act, 1931, No. 3961 Victoria, as from October 1, 

iyoi« 

^ 3. Whether, if the said statutes applied, the defendant was entitled to 

a retund of excess payments of interest made since October 1, 1931 in 
Ignorance of the effect of the said statutes, on the ground of mistake. 

TJie Court of Appeal, after taking time to consider the case, 
unanimously answered questions 1 and 2 in the negative. Accord- 
10 ingiy question 3 did not arise. 

For the purposes of convenience a specimen debenture No, 1 
and interest coupon No, 18 were placed before the Court. The 
debenture was in the following form : — 

, DEBENTURE. 

15 1^0. 1. £J 

MOUNT ALBERT BOROUGH COUNCIL, 
of the Borough of Mount Albert, Auckland, New Zealand. 

1926 ROADING LOAN OF £537,500, 
secured on a special rate of threepence in the pound on the rateable value of 
ail rateable property in the Borough of Mount Albert (with provisions for a 
sinkmg fund of one per cent, per annum). 

Debenture ron £1,000 payable at the Bank of New Zealand, Melbourne, 
Victoria, on the first day of March, 1963. 

. „ the Mount Albert Borough Council, of the Borough of Mount 

Albert, Auckland, iSew Zealand, under the Local Bodies’ Loans Act, 1913. 

N.B. The holder of this debenture has no claim in respect thereof upon 
the Government or public revenues of New Zealand. 

On presentation of this Debenture at the Bank of New Zealand, 
Melbourne, on or after the first day of March, 1963, the bearer thereof will be 
entitled to receive £1,000 (one thousand pounds sterling). 

Interest on this debenture wiU cease after the day when the payment 
tails due, unless default is made in payment. 

This Debenture bears interest at the rate of £5 13s. 9d. per cent per 
annum, payable on the first days of March and September in each year, on 
presentation of the attached coupons at the Bank of New Zealand, Melbourne. 

-.r Common Seal of the Corporation of the Borough of 

Moimt Albert, the 31st day of August, 1926. ^ 
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30 


35 


40 


(seal.) 


(Signed) Leonard E. Rhodes, Mayor. 
(Signed) H. Utting, Treasurer. 
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Coupon No. 18. 


45 


50 


Debenture No. 1. 


1926 ROADING LOAN OF £537,500 

OF THE MOUNT ALBERT BOROUGH COUNCIL, OF THE BOROUGH 
OF MOUNT ALBERT, AUCKLAND, NEW ZEALAND. 

I^ued. TindGr the Local Bodies’ Loans Act, ldl3, secured on a special rate of 
threepence in the pound on the rateable value of all rateable property within 
the Borough of Moimt Albert. 

On presentation of this coupon at the Bank of New Zealand, Melbourne 
Victoria, on or after the First day of September, 1935, the bearer hereof 
will be entitled to receive £28 8s. 9d. 

' Leonard Rhodes, Mayor. 

H. Utting, Treasurer. 
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^ Tlievdebentoes and interest conpons were issued to the respondent^ 
:whoVat;all material times was the bearer of tliem, in pursiiance of, 
an agreement dated September 4, 1926, made bet^reen the appellant 
as , borrower , and the respondent as lender. The agreement was , , 
executed under the common seal of the appellant in Mount Albert. 5 
A- ..carbon copy was executed by the respondent in Melbourne. 

The agreement recited that the appellant had taken all necessary 
steps and had complete' authority of .law, to borrow by way of 
special loans ..under- The' Local Bodies’ Loans Act of 1913 various 
sums of money totalling in all £750,000 for specified local iinprove- 10 
ments, such as road, drainage, and other like purposes, secured by 
special recuiTing rates to be made and levied upon the rateable 
value of all rateable property within the borough of Mount Albert. 

The agreement provided that the respondeat should pay to the 
appellant the' moneys agreed to he lent at the respective dates 15 
specified at a bank in Auckland and in return the appellant should 
hand over to the respondent the debentures and interest coupons 
in the form agreed. This was in fact done, and the appropriate 
number of debentures and interest coupons, specimens of which are 
set. out above, were duly delivered by the appellant to the 20 
respondent. 

As the debentures and coupons were in terms issued under the 
Local Bodies’ Loans Act, 1913, it is necessary to refer to the material 
provisions of that Act, wliich deals generally with the special loans 
of local bodies in ^ew Zealand. It will be referred to as tiie Loans 25 
"L4ct.” The Loans Act of 1926, now" in force, lias been used in the 
argument of this appeal, the sections relevant to this case being 
identical save in respect of numbering in some cases with the 
corresponding sections of the Loans Act of 1913. 

The Loans Act requires that certain preliminary steps for the 30 
obtaining of the consent of the ratepayers should be taken. These 
conditions the appellant, as a local body acting under the Loans 
Act, had duh?' fuliilled. The other provisions wliich seem to be 
here material relate to the raising of tlie loan by the issue of deben- 
tures which are to be in the form prescribed by the Act* That 35 
statutory form was complied with in the debentures now- being 
considered. Debentures and eoupons were to be transferable by 
delivery and payable to bearer, as were those in question. As 
security for a loan the local body was empowered to pledge, inter . 
alia, a special rate made and levied for the purposes of the special 40 
loan. In the present case, as appears on the face of the debenture, 
the loan was secured on a special rate of threepence in the pound 
on the rateable value of all rateable property in the Borough of 
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Mount Albert (mtb provisions for a sinking fund of 1 per cent, 
per annum). This sinking fund, which was duly created, was in 
accordance with the Loans Act, which provided that the sum of 
money named in any debenture and in any coupon should on 
6 maturity be a debt due to the holder by the local authority payable 
at the place within or out of New Zealand named in the debenture, 
and that for the purposes of such repayment a sinking fund might 
be created by the appropriation and pledging of part of the local 
fund. The provisions of the Loans Act dealing with a case of 
10 default in paying the sums secured are important. They enable 
the Supreme Court of New Zealand on petition to appoint a receiver 
of such part of the local fund or other property of the local authority 
charged for payment of the debenture or coupon ; on the appoint- 
ment of a receiver all such property is to vest in him and he is to 
15 have powers of sale of such property. 

It is clear that the charge on the rates is a charge on land in 
New Zealand: The King v. Mayor, <§c., of IngUxoood{l), citing 
Payne Y. EsdaUe{2). 

It is now necessary to advert to the Victorian statute, which is 
20 relied on by the appellant as reducing the rate of interest payable 
under the debentures. That statute is the Financial Emergency 
Act, 1931, No. 3961, as amended by the Financial Emergency Act, 
1932, No. 4106. The recital to the Act of 1931 stated that it was 
desired to devise measures for meeting the grave financial emergency 
25 existing in Australia and thereby averting disastrous consequences, 
and that a plan had been devised for re-establishing the financial 
stability of the Commonwealth and States and restoring industrial 
and general prosperity by means involving a common sacrifice and 
includiug, among other things, certain reductions in the expenditure 
30 of the Commonwealth and State Governments and the conversion 
of the internal public debts of the Commonwealth and States on 
the basis of a reduction of the interest payable. Part III of the 
Act dealt with, inter alia, reduction of iaterest on mortgages and 
'' other securities.” Section 14 (1) defined the Court for the 
35 purposes of the Act as the Supreme Court [Supreme Court of 
Victoria], or a Judge, or, in certain cases, a Court of Petty Sessions, 
Mortgage was thus defined : — 

Mortgage means any deed, memorandum of mortgage, instrument, 
or agreement whereby security for payment of money is granted (whether by 
40 virtue of such deed, memorandum, instrument, or agreement or of any Act) 
over real or personal property or any interest therein ; and without affecting 
the generality of this definition includes a mortgage given as security for 
money granted by a bank or corporation on over<£aft ; and also includes 

(a) Any debenture, inscribed stock, or mortgage issued, created, or given 
45 by any public or local authority. 

(1) [1931] N.Z.L.R. 177, 202. (2) (18$8) U App, Cas. 613, 626, 
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The words public or local authority are later defined as meaning 
any local authority \dthin the meaning of the Public CJoiitracts Act, 
1928, and as iiiciuding the State Electricity Comniissioii of \letoria, 
the County Roads Board and similar bodies, and any iiinnicipality 
including the City of Melbourne and the City of Geelong. 

Section 14 (i) (6) adds as coming within the w<jrd 

''mortgage’'’: — 

An agreement for sale and poTciiase of real or personal property iiuclpr 
which interest is payable in respect of the whole or any portion of the 
purchase-money. 

It is not here necessary to quote the mnaining defmitions in the 
section. 

Section 19 (1) is the governing section for purposes of this 
appeal It is in the following terms — 


5 


10 


Except as hereinafter provided every mortgage shall for a period of three 1 5 
years from the date of the coming into operation of this Di\ision l>o con- 
strued and take effect as if it were a term of the mortgage that on and from 
the coming into operation of tliis Part or (in ease of a bank or pastoral eompan\' 
overdraft or in the case of a mortgage given to a society registered under the 
Building Societies Act, 192S) on and from the appointed day or tiie prescribed 20 
da.\' (as the case may be) the interest payable under the mortgage should be 
reduced at a rate equivalent to four shillings and sixpence for every poiincl 
of such interest. 


The period was subsequently extended and the provision was in 
force at the material date. Under the x4ct interest was not to be 25 
reduced to a rate less than £5 per cent, per annum. It was also 
enacted that a mortgagee was entitled to ap>ply to the Court for an 
order excluding or modifying in certain events the operation of 
this section of the Act ; if the application was made to petty 
sessions it was to be made to the Court of Petty Sessions held nearest 30 
to the location of the property the subject of the mortgage. 

Section 28 (1) entitled a mortgagor to apply to the C7>urt where 
under the mortgage any interest accrued, due, and payable vi^as not 
in arrear or not more than six months’ interest due and payable 
was in arrear for an order that the mortgagee should not within a 35 
period of twelve months after the coming into operation of this 
Part of the Act exercise in respect of the property coniprlscvi in the 
mortgage any power of sale or foreclosure or other remedy for 
enforcing pa 3 nnent of the principal moneys tiiereb}' secured or 
interest, if any, in arrear at the time of such application, 40 

Section 37 was as follows : — 

Nothing m this Part shall apply to any mortgage given m setiiirltv tot 
moneys raised by any public or local authority by way of loan outside 
Australia. 

The above provisions of the Act have been set out in detail 45 
bearing on the question which goes to the root of this appeal, 
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which is whether the Financial Emergency Acts entitle the appellant 
X to rely on them in the New Zealand Courts in regard to the dehen- 

f tures and interest coupons. If they do not, then the defence 

based on s. 19 (1) fails. Their Lordships agree with the unanimous 
5 judgment of the Judges of the Court of Appeal that the Acts do not 
furnish a defence to the appellants for various reasons. But it 
will be convenient before developing these reasons to deal with 
some general considerations. 

The debentures and the interest coupons in so far as they 
10 give a security on real property — ^namely, a portion of the local 
rate in New Zealand — are beyond question governed by the New 
Zealand law. The security can be enforced only in the Courts of 
New Zealand and in the manner provided by the Loans Act. It 
is not disputed that these rights are governed by New Zealand law. 
1 5 But in their Lordships’ judgment it is equally true that the personal 
obligation to pay is a New Zealand contract, governed by New 
Zealand law. It seems impossible to sever this personal covenant 
from the mortgage provisions which secure it. Indeed the whole 
tenor of the transaction is only consistent with its being governed 
20 by New Zealand law. The loan was agreed in New , Zealand, 
the money under the loan was paid by the respondent to the 
appellant there. The appellant is a statutory body in New Zealand 
which in borrowing were acting under the statutory powers con- 
tained in the Loans Act as set out above. The respondent carried 
25 on business in New Zealand as well as in Australia. It is true that 
the place of repayment of the loan and of payment of interest from 
time to time was to be Melbourne, in Australia. But even that was 
fixed in accordance with s. 32 of the Loans Act of 1913 (s. 37 of 
the Act of 1926), which required payment of the debt to be at 
30 the place, within or out of New Zealand, named in the debenture 
so that the obligation to pay has statutory sanction. 

JVIr. O'Shea in his able and exhaustive argument has contended 
that the payment is governed by Victorian law because 
Victoria is the place of performance and that Victorian law 
35 for this^ purpose includes s. 19 (1) of the Financial Emergency 
Act. He further contends that s. 19 (1) applies to the debt because 
it is a specialty debt, and the coupon, which is the document of 
title, must necessarily be presented at the place of payment in 
Melbourne when payment is due and demanded, and thus at the 
40 relevant moment the lex situs applies so as to introduce the statutory 
reduction of interest. 

Their Lordships are not prepared to accept either contention. 
While they think that the lex applies to the security in New 
Zealand, they do not think that the Ux sUvs of the actual coupon 
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can be applied to the instrument, whether or not the personal 
obligation to pay is properly regarded as a specialty debt. Nor 
can they accept the view' that the obligation to pay is here 
governed by the place where it is stipulated that pa3niient is to be 
made, in the sense that the amount of the debt as expressed in the 
instrument creating it can lawfully be varied by the \letorian 
Financial Emergency Act so as to bind a foreign jurisdiction or 
indeed at all. So to hold w'oiild be, in their Lordships’ judgment, 
to confuse two distinct conceptions — that is, to confuse the obliga- 
tion with the performance of the obligation. It is well established 
in the law' of England and of Ne\u Zealand, which in this respect 
foilow's it, that the proper law of a contract has to be first ascertained 
where a question of conflict of laws arises. 

The proper law of the contract means that law' which the 
Enghsh or other Court is to apply in determining the obligations 
under the contract. English law in deciding these matters has 
refused to treat as conclusive rigid or arbitrary criteria such as 
lex loci contractus or lex loci solutionis and has treated the matter 
as depending on the intention of the parties to be ascertained in 
each case on a consideration of the terms of the contract, the situa- 
tion of the parties, and generally on all the surrounding facts. It 
ina}^ be that the parties have in terms in their agreement expressed 
what law they intend to govern, and in that ease prmia facie their 
intention vill be effectuated by the C’ourt, But in most cases they 
do not do so. The parties may not have thought of the matter 
at ail. Then the Court has to impute an intention, or to determine 
for the parties w'hat is the proper law which as j ust and reasonable 
persons they ought or would have intended if they had tiiought 
about the question when they made the contract. No doubt there 
are certain prima facie rules to w'hieh a Court in deciding on any 
particular contract may turn for assistance, but they are not 
conclusive. In this branch of law the particular rules can only 
be stated as prhna facie presumptions. It is not necessary to cite 
authorities for these general principles. Sometimes their applica- 
tion invokes difficulty. But not in this case. It has been already 
pointed out that there are in their Lordships' opinion such circum- 
stances as lead to the inference that in the present case the proper 
law of the contract is the law of New Zealand, and accordingly 
that law should prima facie govern the rights and obligations to 
be enforced under the contract by a Cburt before which the matter 
comes, a fortiori a New Zealand Court. It is true that when stating 
.this general rule, there are qualifications to be borne in mind, 
'as for instance^ that the law of the place of performance will pritm 


iO 


15 


20 


25 


30 


36 


I 

40 ? 




PEIVY COUNCIL. 


73 


facie govern: the incidents or mode of performance—that is, per- 
formance aS' contrasted with obligation. Thus in the present case 
it is not contested that the word .pound ” in the debenture and 
coupon is to be construed with reference to the place of payment 
5 and as referring to the pound ’’ in Victorian currency. Again, 
different considerations may arise in particular cases, as, for instance, 
where the stipulated performance is illegal by the law of the place 
of performance. But there is no question of illegality here, since 
the Victorian statute is not prohibitory. 

10 Mr. O'Shea relied on certain expressions used in Adelaide 
Electric Supply Co. v. Prudential Assurance Co.{Z) as indicating 
that the House of Lords there laid down that the law” of the place 
of performance applied for ail purposes relating to performance, 
even to the extent of changing the substance of the obligation 
1 5 expressed or embodied in the contract, with the result in the present 
case that the amount of the interest was reduced by the effect of 
the Financial Emergency Acts. 

Their Lordships cannot accept this reading of the Adelaide 
case. The House of Lords was not concerned there wdth any such 
20 general question or with questions of the substance of the obliga- 
tion which in general is fixed by the proper law of the contract 
under which the obligation is created. The House of Lords was 
concerned only with performance of that obligation, in regard 
to the particular matter of the currency in which payment was to 
25 be made. There was no question such as a reduction in the amount 
of the debt or liability, or other change in the contractual obliga- 
tion. The House of Lords had no intention of questioning the 
distinction emphasized in Jacobs^ Marcus, and Co. v. Credit 
Lyonnais{4:) between obligation and performance. Indeed, that 
30 line of authorities was not referred to either in argument or in the 
speeches. 

It may be that in some cases difficulties have arisen in 
distinguishing “ obligation from performance '' and that 
manner and mode of performance ” may affect the value of the 
S5 obligation. But the Victorian statute here is in express terms 
directed to* obligation " — ^that is, to the construction and effect 
of the mortgage, and the reduction of the covenanted rate of 
> interestv In the Auckland City Corporation and Auckland Trans- 
^ port Board v. Alliance Assurance Co., Ltd.{5), this Board has 
10 recently adverted to that distinction between obligation and 
performance. This way of considering the present case has been 
fully elucidated in the very careful judgments of the Court of 
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(4) (1884) 18 589. 


(5) [1935-36] I N.Z.L.C.R. 157, 


74 


BUTTEEWOETH’S LOCAL GOVEEHMENT EEPOETS. [1937] 


J.C. 

1937. 

MO'UNT 

Albert 

Borough 

V. 

Aitstbal- 

■■■■■'ASIAK 

Temperance 

■ :■ AND' ■ 

General 

Mutual 

Lite 

Assurance 

Society, 

Ltd. 


Appeal., Their Lordships do not desire to be thought to express 
any dissent from' these judgments, in so far as they hold that the 
Finaneial Emergency , Acts do not operate to reduce the amount 
of the interest in this case, or proceed on the ground that to recognize ' 
the application of the Acts, as the appellant contends sliouid be 5 
done, would not be to apply the law of the place of peiibrmanee 
to the performance of the contract, but to apply it so as to change the 
substance of the obligation, because according to the appellant's 
contention the Acts wmuld be applied to change the amount pa^^able, 
which is a matter of obligation and is not a mode or manner of per- 10 
formance. But their Lordships do not feel it necessary to pursue 
this aspect of the case at any greater length, or to give any final 
opinion upon it, because they think that the appeal can be determined 
on the single ground that in their Lordships’ judgment, which again 
agrees wdth that of the Court of Appeal, the Financial .Emergency 15 
Acts do not apply to these debentures, or to the interest payable 
under them. This is the subject of questions i and 2 quoted above, 
which the Court of Appeal have answ^ered in the negative, holding 
that the Victorian statutes have no application to the debentures 
or coupons. It is true that the debentures are mortgages in the 20 
sense in which the mere word mortgage is used in s. 14 (1) of the 
Act of 1931. But they are not, in their Lordships’ judgment, 
mortgages within the meaning of the Acts. To hold that the 
Act applied to the debentures wmald be to attribute to the 
Victorian Legislature an intention to legislate in regard to matters 25 




lying outside its territorial jurisdiction, because the land charged 
under the debenture is in New Zealand. Thc^ authority vested 
by the Victorian Constitution in the Legislature of the State of 
Victoria is to legislate for the peace, order, and good government 
of Victoria. It is true that the principal moneys and the interest 30 
are payable in Victoria, but they are payable under New' Zealand 
contracts, and, furthermore, to change the amount of the debt 
would be to affect the security on the land, which is extra territorial 
so far as Victoria is concerned. There are the further points that 
the extent of the security is defined by the debt, and that both 35 
the debt and the security are fixed by the New Zealand statute, 
so that to accede to the appellant’s contention w^oiild be to treat 
a New Zealand Act as varied in regard to a New Zealand contract j 
by Acts of the Victorian Legislature. * 

Clear and precise words would be needed before an intention 4 
could be attributed to the Victoria Legislature to purport to 
exercise a jurisdiction of this character. But a careful consideration 
of the terms of the sections quoted above show that though the 
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general definition of mortgage in s. 14 (1) is wide enough to cover 
any mortgage of any land anywhere in the world, the intention of 
the Acts is to limit it to Victorian mortgages. This appears, 
%nter alia, from the definition of public or local authority, which 
6 could not apply to the appellants because it is limited to such 
bodies in Victoria. The Court as defined is a Court in Victoria. 
If appUcation is made to a Court of Petty Sessions, it must be made 
to the Court of Petty Sessions held nearest to the location of the 
property which is the subject of the mortgage. Section 28 relates 
10 to apphcations to a Victorian Court, which again if made to a 
Court of Petty Sessions must be to the Court held nearest to the 
location of the property which is the subject of the mortgage. 
Section 37 is clearly limited to Victorian bodies. These and other 
indications show the territorial limitation of the enactments. It is 
15 not necessary to rely on the recitals, which, however, seem to 
show that the purpose of the Acts had reference to internal debts 
in Victoria, and not to the rehef of foreign debtors. 

These particular considerations confirm the general presumption 
which always exists against a Legislature exceeding its legitimate 
20 jurisdiction, and seem to their Lordships to be sufficient without 
more to justify the decision of the Court of Appeal that these 
Victorian statutes have no application to the debentures or to the 
interest. The debentures though mortgages are not mortgages 
to which the Acts apply. But the material question may be 
25 stated m even narrower terms as being whether the Comt of New 
Zealand ought to give effect to these Victorian statutes. The 
matters concerned are mortgages of land— that is, the local rates 
which issue out of the land— situate in New Zealand. The charge 
is subject to New Zealand statutes, which also define and sanction 
30 the obhgation to pay the debts both principal and interest. The 
machinery for enforcing the security is also provided for by the 
statute. No other Court anywhere in the world has jurisdiction 
to enforce the security. The New Zealand Courts are, prima facie 
at least, bound to give effect to the New Zealand statutes. Their 
36 Lordships cannot accept so anomalous a conclusion as that the 
New Zealand Courts are required to treat the Acts of the New 
Zealand Legislature as varied by the Legislature of another State. 
Their Lordships do not thrak that such a result was contemplated 
or intended by the Victorian Legislature. 

40 Two important cases decided in the High Court of Austraha 
having a bearing on the question just debated have been cited 
to the Board. These cases have not been argued before their 
Lordships, but referred to by way of illustration, and their Lordships 
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do not express any final Judgment upon tbeiii. All their Lord- 
ships desire to sa,.y - here' is ..that they do not conflict with what is 
said in the,, present Judgment. In each case the appeal was from 
the Courts of the State which, had enacted the legislation. The 
earlier was Barcelo v. Electrolytic Zinc Co. of Australasia, Ltd, (6). 5 

.The questions .arose under the same "^.Tetorian statute as is material ,, 
in this appeal, the Financial Emergency Act, i9SL The High 
Court was called upon to decide whether s. 19 (1) applied to the 
debentures of the respondent company. The debentures were 
secured by a trust deed executed and kept at ..Melbourne, which 10 
created a fixed charge over real property in Tasmania and a floating 
charge over the rest of the companyis property in other places. 
Interest was payable in Melbourne or London. But the essential 
circumstances on wLich the High Court, or at least the majority 
of the Court, acted in holding that the law of \dctoria governed 15 
the transaction, so that s. 19 ( 1 ) applied to these debentures, was 
that it was a term of the trust deed that ‘‘ these presents shall be 
construed according to the law of tlie State of Victoria and the 
debentures charged the property in terms of the trust deed. This 
provision w'as held (at least by the majority of the C’ourt) to bring 20 
within the scope of the Act tlie debentures, which had a Metorian 
element. It w^as accordingly held tliat tlie interest was reduced 
under the Act. The reasons given by tlie Judges are not entirely 
uniform. Mich, J., was content to say that the Act applied because, 
the debentures bemg transactions which in a real and practical 25 
sense concerned \^ietoria, it wa.s dear that the governing law of the 
obligation was, as it was expressly agreed to be, \’ictorian. 
Starke, J., held that the scope of the Acts extended to every mort- 
gage of property in Victoria, and every mortgage given or to be 
performed in Victoria, and every mortgage of whicii the proper 30 
law of the contract was that of Victoria. Dixon and Mcl'lernati, 

JJ., found a sufficient reason in the circumstance that the go\"ernmg 
law of the debentures was Victorian. EmtU, J., based his decision 
on the term in the trust deed. He said : The parties themselves 
“ not the Victoria Legislature * intended ’ their riglits and liabilities 35 
'‘to be ascertained and enforced by reference to the Victorian 
" law of mortgages and for this purpose their agreement is 
“ meaningless unless it implies that the general law of \Tctoria 
“ is to be applied to the transaction without paying regard to the 
“ limited territorial application which is a characteristic and 40 
“ inevitable feature of all Victorian laws ”(7). It seems clear that 
none of the reasons which induced the H%h Court to arrive at 
($) (1932) 48 aL.B..391., (7) Ibid., 435, 
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their conclusion would apply to the attitude to be adopted by the 
New Zealand Court in regard to the Victorian legislation on the 
facts of the present appeal. 

The other case cited from the High Court of Australia was 
5 Wanganui- Rangitihei Electric-power Board v. Australian Mutual 
Provident Society(S). The borrowers in that case were a New 
Zealand Corporation subject to the Loans Act, the lenders were 
another Australian Insurance Company. The debentures in ques- 
tion were secured on the local body’s rate in New Zealand, The 
10 question was whether the New South Wales Interest Reduction 
Act, 1931, applied to the interest payable in New South Wales 
upon the debentures. The action was brought in New South Wales. 
It was held by the majority of the High Court that the Act did not 
apply to reduce the interest. Of the majority, Dixon, J., held 
15 that under the language of the Act it only extended to obligations 
arising under the law of New South Wales and did not include an 
obligation which arose under and was governed by the law of New 
Zealand. Evatt, J., found the guiding clue in s. 17 of the Inter- 
pretation Act, 1897, of New South Wales, which limited, unless 
20 the contrary intention should appear, the operation of New South 
Wales Acts to matters and things ‘‘ in and of” New South Wales. 
McTiernun, J., expressed the same view. This authority seems 
on the whole to support the view that the debentures and interest 
in question in this appeal are outside the scope of the Victorian 
25 Act. There is ho corresponding Interpretation Act in Victoria, 
but it seems that a similar legislative limitation should be deduced 
from the general principles of the Victorian Constitution. 

On the whole case their Lordships are of opinion that the New 
Zealand Court of Appeal was right in refusing to give effect, in the 
30 circumstances of the case, to the Financial Emergency Acts and 
that the appeal should be dismissed with costs. 

They will humbly so advise His Majesty. 

Appeal dismissed. 

Solicitors for the appellant ; Gamlen, Bowerman, and Forward 
(London)^ 

Solicitors for the respondent : Hewitt, Woollacott, and Chown 
(London). 
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FullCoubt. [IN THE SUPREME COURT.] 

WBLIiTNGTON 

— WELLINGTON CITY CORPORA- 

TION - - - - - Appellant 

Oct^^3. Defendant 

■'MyeeSj. O.J. ■ , ' 

OSTIiBB, J. 

KINSMAN (Inspector of Eactories) Respondent 
■ Informant. 

Factories ^Acts — Handierafi^^ — IVhether Skill mvolved—"' Preparing or 
manufacturing goods for trade — Whether Building for Maintenance and 
Rumiing'fepairs of Tram-cars constitutes preparing Factory ''' — 

Effect of Operation of a Factory in adjacent Buildings — Factories Act, 
1922-22, ss. 2, 64, 


The defimtion of “ factory ” contained in s. 2 of the Faetorieii Act, 
1921-22, so far as is relevant, is as follows : — 

Any building ... in w’hich one or more persons are 
“ employ ed ... in any handicraft, or in preparing or inanu- 
“ faeturing goods for trade or sale, and includes any building . . . 

“ in which work as is ordinarily performed in a factory is pertbrmed 
*' for or on behalf of any local authority whether for trade or sale 

or not.” 

Section 64- of the statute provides : 

Where the operations of a factory are carried on in several 
“ adjacent buildings . . . , all of them shall be ineludcd as one 

‘‘ and tlie same factory, notwithstanding that they ma>’ in fact be 
“ separated or intersected by a road, street, or stream . . , ” 

The appellant Corporation had a workshop at Ivilbirnie, which came 
within the defimtion of a factory and was registered as such, and in 
wliich the work of manufacturing and equipping cars before* tlmy were 
placed on the road and aE major repairs were done. Atijoming the 
w’-orkshop and separated from it merelj' by a wall, in which there ^vere 
two doors, was a ear-shed in which tram-cars were housed wiien not 
in use, and wliiie so housed were inspected, edeaned, and oiled, and any 
incidental running-adjustments needed were done at night* Swell work 
did not involve skill, " A.- Magistrate held that such tram-Blied wm a 
factory ” witMn the ■.'above .. definition, and that double rates of pay 
sliould be paid to a worker employed in the tram -shed on a Simday. 

On appeal from a conviction for an alleged breach of s* 15 of the 
Factories Amexulment Act, 1936, 

Held, per tolam Curiam, allowing the appeal, L That the term 
“ handicraft ” involves skEled manual labour, and, therefore, no one 
was employed in ** handicraft ” in the car-shed. 

Armstrong v. M<maeU(l} approved. 

2. That the phrase ‘^preparing goods for trade or sale” does not 
include maintenance work or repairs for the purpose of mereU* enabling 
an article previously put into commission to be continued hi use, and, 
therefore, no one was employed in “ preparing goods for trade or sale ” 
in the car-shed. 
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Semble, pet Myers, CJ., and Smith, J., the words '‘trade” and S.C. 
sale” are words ejusdem generis, 1937 

Henry Bull and Co,, Ltd, v. HoUen{2) and Billingham v. New 

Zealand Loan and Mercantile Agency Co., Led(3), applied, Wellingtok 
Potteries Electric Traction Go., Ltd. v. Bailey{A) and In re Kelburn 
and Karori Tramway Co., Ltd.{b), referred to. 

factory 


3. That s. 64 did not apply, as none of the operations of 
was carried on in the car-shed. 


City 

COKPOBA- 

TION 


Keddie v. South Canterbury Dairy Go., Ltd.{^), distinguished. 




(2) (1912) 13 aL.R. 569. 

(3) [1914] V.L.B. 321. 

(4) [1931] A.C. 151. 


(5) (1936) 36 Bk. of Awards, 493. 

(6) (1907) 26 N.Z.L.R. 522. 


APPEAL, by way of case stated, from the determination of a 
Stipendiary Magistrate at Wellington, who convicted the appellant 
Corporation on the information of the respondent under s. 15 
of the Factories Amendment Act, 1936, for that it being the 
5 occupier of a factory within the meaning of the Factories Act, 
1921-22, and its amendments, employed one Thompson as 
a tramcar-adjuster in the tram-sheds at Kilbirne on Sunday, 
January 10, 1937, in a factory in which work is regularly performed 
on Sundays, and did fail to pay the said worker in addition to 
10 his ordinary rate of pay for the time so worked at not less than 
the ordinary rate of pay. 

After hearing evidence, the learned Magistrate convicted the 
appellant of the said alleged offence, and ordered it to pay costs. 

The following facts were proved or admitted : — 

1 5 The appellant was the occupier of three car-sheds at Kilbirnie, 
Newtown, and Thorndon, respectively; and the work done at 
these car-sheds consisted of inspecting, cleaning, and oiling tram- 
cars and making minor running-adjustments thereto. The 
appellant’s main car-workshops were at Kilbirnie, to which all 
20 cars requiring repairs were sent. The workshops at Kilbirnie 
, were registered as a factory, but the car-sheds at Kilbirnie, 
Newtown, and Thorndon were not so registered. The car-work- 
shop at Kilbirnie was separated from the car-shed by a wall having 
one or two doors for access purposes. On Sunday, January 10, 
25 1937, the appellant employed Thompson as a car-adjuster in the 
, , Kilbirnie car-shed, but paid him at the ordinary rate of wages. 
A car-adjuster took from one to three nights to learn his duties, 
which comprised an inspection and noting of defects and break- 
ages ; where necessary, replacing motor-suspension spriugs, 
30 stoppmg air-pipes from leaking, replacing ball hanger-bolts, &c. ; 
but not the replacement of broken strap-hangers, which went 
to the repair-shop. The tools used by a car-adjuster were a vice, 
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hacksaws, files, hammers, jacks, and wrenches. The major part 
of Ms wwk consisted of filing, sawing, replacing, and securing 
w^om or broken articles of equipment which were supplied and 
ready for use. 

On the part of appellant it was contended that a car-shed was 5 
not a '' factory '' within the meaning of the Factories Act, 1921-22, 
and its amendments ; and, particularly, that the w’ork done irTas 
not a handicraft.” Respondent contended that Tliornpson was 
employed in the car-shed at Ivilbirnie in a '' handicraft ” ; that 
he was employed in such ear-shed in preparing goods for trade : 1 0 
and that the ear-shed in which he w^'as employed w’as a factory ” 
within the meaning of the Factories Act, 1921-22. 

The appellant appealed against the conviction on the ground 
that the Magistrate’s decision was erroneous in point of law in 
holding that each of the appellant’s car-sheds was a '‘factory” 15 
within the meaning of the Factories Act, 1921-22, and its 
amendments. 

]fc5ton,K.C., and J. R, Marshall, iov the appellant Corporation. 

C. H, Tayhr, for the respondent. 


Weston, K.C., for the appellant. By s. 15 (1) of the Factories 20 
Amendment Act, 1936, workers employed in factories on Sundays 
must be paid double rates of pay. The question is whether 
appellant’s tramway car-shedis a " factory ” : Factories x4ct, 1921-22, 
ss. 2, 64. The work done in the car-sheds is cleaning and minor 
adjustments and replacements ; repairing is done in the work- 2 5 
shop, w4iich it is conceded, is a “factory ” and is a separate 
establishment, where all the work is done in the daytime. It is 
common ground that cleaning, minor adjustments, and replacements 
are not manufacturing. 

The work done in the ear-shed, cleaning and minor mainten- 30 
ance, cannot be considered as “ preparing or manufacturing goods 
“ for trade or sale ” : In re Kdhum and Karari Tramtmy Co,, 
Ltd,(l). Maintenance is not work ordinarily performed in a 
factory : PoUeries Ekctric Traction Go,, Ltd, v. Baihy{2}, For 
the corresponding definition of “ factory ” see the Factory and 35 
Workshop Act, 1901 (Eng.), s. 149, but maintenance has never 
been considered as constituting a factory : Curtis v. Shmmr{Z)^ 
approving Nash v. Hollinshed{4c) ; and Caledonian Railway Go. 

V. Paterson{5), Mooney v. Edinburgh and District Tramways 

(1) (1936) 36 Bk. of Awards, 493. (3) (1900) 95 L.X. 31. 

m [19311 1 KB. 385, 388, ,497 j (4) [1901] 1 K.B. 700. • - • 

rev. on app. [1931] A.€. 151, (5) (1898) 1 F. (Ct. of Sess.) 24. 

■ 162, 108, 173, 180. 



SUPREME COUBT. 

Go., distinguishable on the facts found by the majority 

of the Court. Only work ordinarily performed in a factory” 
makes a building belonging to a local authority a ‘"factory”: 
Factories Act, 1921-22, s. 2. The only work ordinarily done in New 
5 Zealand (apart from handicraft) is that of “preparing or manu- 
“ facturing goods for trade or sale ” ; such work as adjusting and 
cleaning tram-cars is not “ work ordinarily performed in a 
‘■factory.” “Manufacturing” and “maintenance” are distinct 
processes, usually performed by different people or organizations ; 
10 and the cleaning and minor maintenance of an article already 
sold and not for sale is not work “ ordinarily performed in 
“a factory.” 

If the object or motive of preparing for trade or sale 
be removed, maintenance can never be “ preparing ” for trade or 
15 sale. The “preparing” of goods without more (such as “for 
“trade or sale ”) is meaningless, and surplusage. The words 
“ for its own use ” cannot be implied, as the words “ for and on 
“ behalf of any local authority ” are descriptive of the employer. 
The word “ preparation ” Means making ready in the first instance, 
20 and does not suggest maintenance. 

[To Myers, C.J. If “ whether for trade or sale or not ” were 
not in the definition, a local authority might refuse to be bound 
by the Act on the ground that the work is done for its own use. 
It is “ preparing or manufacturing goods for sale ” that makes a 
25 private person’s building a “factory,”] 

“ Preparing ” implies some process antecedent to the first 
occasion on which the goods were traded or sold, and cannot apply 
to some process subsequent to their manufacture : “ Preparing ” 
does not mean “ prepared from time to time ” : the antecedent 
30 nature of the process of “ preparing or manufacturing ” clings 
to the words “ for trade or sale.” “ Trade ” cannot mean “ use ” : 
it means to barter, to buy or sell, to traffic : Webster's New Inter- 
natiorial Dictionary, 2181 ; BiUingham v. New Zealand Loan 
and Mercantile Agency Go., Ltd.{l) ; Palmer v. 8now{%) ; and 
35 Bailey v. Potteries Electric Traction Go., 

“ Handicraft ” is carried on in the workshop ; but the work 
done in the car-sheds is of the simplest nature and requires no 
great manual dexterity or skill, no knowledge of a calling acquired 

(6) (1901) 4 F. (Ct. of Sess.) 390, 394, (S) [1900]:1 Q.B. 725. 

(7) [1914] V.L.R. 321, 325, (9) [1931] 1 K.B. 385, 498, 
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by many years of 'experience or. by heredity, such .as is exercised 
by a person brought up to a trade. Here, no training is rerpiired, 
Wellinctost and no apprenticeship. “ Handicraft ” means more than skilled 

labour: City of Lofulon^s case{12) ; Louiher v. Ead of 
rEadmr{lZ) ; Beadon r, ParroU{l4z) ; R. \\ Justices of Comity 
/of: Louth{15); Morgan v. London General Omnibus C./o.{16) ; and. 

v. Associated Omnibus Co,{ll), In Armstrong w, 
MaxweU(lS) the employees were mechanics engaged in. .c,reatlYe 
work. Mrnwin f. Strand ElectricdigMing Co.(19) shows ; 'that 
oiling machinery is not eb handicraft;. 

'The word 'Uiandicraft carries with it the necessity '.'for 
" trade or sale ’’ — ss. 2, 25 (a) : to include all kinds of iiianual 
labour, sim.ply as manual labour, gives too unrestricted a. meaning' 
to " handicraft.’’ 


iO 


J. R. Marshall, in support. Section 64 of the Factories Act, 15 
1921-22, does not apply. 

Tim definition of “ factory ” in s. 149 of the Factory and Work- 
shop Act, 1901 (Eng.), is used 'mth a different connotation from 
the definition in the Factories Act, 1921-22, and in the corre- 
sponding Australian legislation : Hejury Bull and Co., Ltd. r. 20 
Holden{2i>). " Adapting for sale of any article ” in the English 
definition of “ workshop ” has, however, been correlated with 
" preparing goods for manufacture or sale,” but Imre the work 
done does not amount to adapting or preparmg : Henry Bull 
and Co., Ltd. v. Holden(2l). If the work done on the trams is 25 
not adapting, it cannot be " preparing ” ; Grove v. Lloyds' British 
Testhig Go., Lfd.(22). 


C. H. Taylor, for the respondent. The car-shed in which 
the workers are employed is a place in which one or more persons 
are (a) employed " in preparing . . . goods for trade ” ; 30 

{b) " employed directly or indirectly, in a handicraft ” ; and the 
place in which they are employed is brought within the definition 
of " factory ” by reason of s. 64 of the Factories Act, 1921-22. 

A. As to " preparmg goods ... for trade,” see Henry Bull 
a7id Co., Ltd. v. Holden{2Z). What was done here has the effect of 35 
(12) (1610) 8 Co. Kep. 121b, 130a; (18) (1895) 13 X.Z.L.R. 53ti 


77 E.B. 658, 671. 

(13) (1806) 8 East. 113; 

E.B. 287. 

(14) (1871) L.B. 6 Q.B. 718. 

(15) [1900] 2 l.R. 714. 

(16) (1884) 13 Q.B.D. 832. 

(17) [1907] 1 K.B. 916. 


(19) (1899) 16 W.N. K.S.W. 49. 

103 (20) (1912) 13 CX.R. 569, 573. 

(21) Ihid., 575. 

(22) [1931] A.C. 446, 467. 

. (23) (1912) 13 C.L.B, 569, 573, 

576. 



— i,e., the next day’s work. It is not denied that the cars are 
'' goods.” '‘ Preparing ” and " manufacturing ” are not ejusdem 
genens{24:) : AUerson v. Gold{25) and Bailey v. Potteries Electric 
5 Traction Co, (26). What was done here, even if it was in the 

nature of a minor repair, was a preparation for the trade for which 
the tram-cars were intended to be used. The appellant Corpora- 
tion conducts the " trade ” of carrying passengers, and the cars 
are prepared in the tram-shed for this carrying trade : Bailey v. 
10 Potteries Electric Traction Go, (27), which overruled Curtis v, 
SMnner{2S) ; and BUlingJiam v. New Zealand Loan and Mercan- 
tile Agency Go,, Ltd. (29), The work done in the tram-shed is 
“ work ordinarily performed in a factory,” 

B. The work done in the tram-shed is a " handicraft ” within 
15 the wider meaning that can be given to the word to include any 
manual occupation : 5 Oxford English Dictionary , Pt. I, 63 
(manual skill, and included in trade or occupation) ; Webster^ s 
New International Dictionary, 978 (manual occupation) ; and 
1 Funk and WagnalVs New Standard Dictionary, 1111. Here, 
20 the wider meaning should be given to effect the purpose of the 
statute: the word "handicraft” does not mean "handicraft 
" for trade or sale,” but the employment of persons actually 
engaged in manual labour for wages : Armstrong v. Maxwell(Z9) 
and Robb v. Bullen(Zl). 

25 On the facts, as found, s. 64 of the Factories Act, 1921-22, 
read in conjunction with the definition, brings the car-shed within 
the definition of "factory.” The work done in the car-shed 
involves the inspection of cars before they are repaired in the 
workshop, so that part of the work of the workshop, which 
30 is admittedly a "factory,” is "ordinarily performed” in the 
car-shed. Since some of the operations of the factory are carried 
on in the car-shed, the latter is brought within the definition : 
Keddie v. South Canterbury Dairy Co,{B2). Re Kelhurn and 
Karori Tramway Co,, Ltd.{BB), refers only to machinery, and 
35 results from the fact that the engineers were employed as such, 
and not in preparing goods for trade. 

Weston, K.C., in reply. "Handicraft” must be placed in 
conjunction with "trade or sale,” otherwise far-reaching results, 
which were not within the contention of the Act, would follow. 

(24) Ibid,, bl4r. (29) [1914] V.L.H. 321. 

25 [1909] V.L.B. 219, 221. (SO) (1896) 13 N.Z.L.K. 636, 638. 

(26) [1931] 1 K,B. 385, 494. (31) (1905) 25 N.Z.L.B. 258. 

27 Ibid., mh 496. (32) (1907) 26 N.Z.L.R. 522, 525. 

(28) (1906) 95 L.T. 31. (33) (1936) 36 Rk. of Awards, 493. 
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work is done at different times. 

Car. adr.'' wll.y 


City 
COBPOBA- 
TION 

V. 

Kihsman. 



The judgment of Myers, C.J., and Smith, J., was delivered by 10 


Myers, CJ. The question for detennination on this appeal 
is whether the Magistrate was right in deciding that the appellants 
car-shed at Kilbirnie is a '' factory within the meaning of the 
Factories Act, 1921-22. 

It is not necessary to recapitulate the faetvS, which are fully 
set out in the case stated by the Magistrate. It is sufficient to 
say at the moment that the Corporation has also a workshop at 
Kilbirnie which does come within the definition of a factory and 
is registered as such. That is to say, the work of manufacturing 
and equipping ears before they are placed on the road is all done 
in the workshop, and the ease states that all major repairs are 
also done there. The work done in the car-shed consists of and 
is confined to the inspecting, cleaning, and oiling of the ears, and 
the making of minor running-adjustments to the ears when from 
time to time they are brought into the car-shed for this purpose. 
The proper inference seems to be that all the work done in the 
car-shed comes within the description of maintenance and minor 
repairs, not requiring skilled labour. The w^orkshop is separated 
from the car-shed by a wall having one or two doors for access 
purposes. 

First, we would express our respectful concurrence with the 
observation of Griffith, C.J., in Benry Bull and Co., Ltd. 
V. Holden{l), the effect of which, applied to New Zealand, is that 
when we have to construe a New Zealand Act not framed upon 
an English Act, but having marked differences from the English 
legislation on the same subject, it is better to have regard to our 
own law and not to be guided by what has been held to be the 
construction of different Acts framed in different language. The 
good sense of this observation is seen at once when it is pointed 
out that in the Factory and Workshop Act, 1901 (Imp.), 

(34) (1806) 9S L.T. 31. (1) (1812) 13 C.L.R. S69, 573. 

(36) [1931] A.C. 151, 163, 168. 
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the expression “■ non-textile factory,” which is comparable with, 
the definition of “ factory ” in the New Zealand Act, means, iwier 

alia, 

^ any premises wherein, or within the .close or curtilage or precincts o£- which 
o any manual labour is exercised by way of trade or for purposes of gain in 
or incidental to any of the following purposes—namely, (i) the making of 
any article or of part of any article ; or (ii) the altering, repairings orna- 
menting, or finishing of any article ; or (iii) the adaptmg for sal© of any 
article. ... * 

id . It will thus he seen that the English Act includes expressly 
the altering or repairing of an article, which elements if they come 
within the New Zealand definition of “ factory can do so only 
by implication. 

In the New Zealand Factories Act, 1921-22, as subsequently 
i 5 amended, factory ” is defined by s. 2 as meaning, in so far as it is 
material to the present case, 

{a) Any building, office, or place in which one or more persons are 
employed, directly or indirectly, in any handicraft, or in preparing or manu- 
facturing goods for trade or sale, and includes any building, office, or place 
20 in which work such as is ordinarily performed in a factory is performed for 
or on ]>ehaif of any local authority whether for trade or sale or not.” 

Thus, if the car-shed in the hands of some person other than a 
local authority would come within the definition of a “ factory '' 
by reason of the operation therein consisting in preparing or manu- 
25 facturing goods for trade or sale, it would still be a “factory"’ 
in the hands of the local authority if the same work were performed 
therein even though the goods in respect of which the work was 
done were not prepared or manufactured for trade or sale. We 
propose therefore, in the first place, for the purpose of considering 
30 what seems to be the issue involved, to regard the car-shed as an 
establishment separate from the workshop, and to consider whether 
the work done therein brings the establishment within the 
deimition of “factory.’" 

A number of English and Scottish authorities were cited during 
35 the argument, all of wliieh we have examined, but none of which, 
for the reason that we have already given, seem to help in the 
elucidation of the question now calling for determination. The 
Australian cases, however, are helpful, because the statutory 
definition of “ factory ” there is in all material respects the same 
40 as our own. Thus, in Henry Bull and Co,, Ltd, v. Holden{2) the 
definition of “ factory ” which the High Court of Australia had 
to consider was 

Any office, building, or place in which four or more persons are engaged 
directly or indirectly in working at any handicraft or in preparing or manu- 
4 5 facturing articles for trade or sale. 

(2) (1912) 13 C.L.R. 569. 
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Griffith, C.J,,,said: '‘Without attempting to give an exhaustive 
"definition of what the word 'preparing’ means, I think it at 
"any rate Involves doing something to an article which has the 
" effect, of altering its character or condition in such a. manner as 
" to make it fit (if' not already fit) or fitter (if already fit) for trade 
" or sale, and is not satisfied by merely doing something with 
" respect to an article that retains its original character and 
" condition so as to make it more convenient to sell it, such as 
"exposing It for sale, or marking its name or price xipon it, or 
" packing it after it has been sold ”{3). Barfo7K J., said : " The 
" preparing is ■ to he done with the object of trade or sale. 
" Naturally preparation with such an object will render the articles 
" fitter for trade or sale. But articles may be so rendered fitter 
" without alteration in their' structure or even in their individual 
appearance ’’(4). Isaacs, J.,- said : " Preparing goods for sale 
" I take to mean an act done to or in relation to the goods them- 
“ selves which effects some alteration in their character or 
" condition for the purpose of making them saleable at all, or of 
“ improving their chance of sale, or of obtaining a better price 
" for them ”{5). 

The circumstances which the High Court was called upon to 
consider were very different from those in the present ease. There 
the question was whether or not the warehouse of the appellants, 
who were importers and distributors of soft goods, in which goods 
when received were unpacked, ticketed, sold, and, wdien sold, 
repacked for dc^livery to purchasers, was a .factory ’’ within. 4 he 
meaning of the statute, and the.. High Court held that It was not. 
It whl- be seen at, once that. 'the 'Court did not require to consider 
the difference, betaveen trade and .sale. The whole obje<‘t of the 
appellants was to trade and sell their goods. In the present case 
it is necessary to consider what is meant by the word trade ’’ 
i.ii the definition, because admittedly no question of sale is 
involved. The view of the. -Magistrate— and the contention on 
behalf of the respondent— is that, in the ear-shed, goods— he., 
the tram-cars — were "prepared for trade.'’’ The ' conte'iition 
is that the cars brought in for maintenance or repair were brought 
in because without the work to be done on them in tiie car-shed 
they were unfit to go on running, and the work deme in the car- 
shed prepared them for again running— he., for trading in the 
sense of carrying passengers. 

We think that the short answer to the case is that the 
contention involves a misconception as to the meaning of " trade 
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(3) (1912) 13 C.h.B. 509, 573* 

(4) Ibid., 574. 


(5) IbU., 57fi. 
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iB the defiiiitioB. 'The question was dealt with by Cmsen, J., 
in Billingham Y'. New Zealand Loan and Mercantile Agency Co,, 

Ltd.(Q), where the learned Judge said: '.'The question, then, is Wellington 
" whether what the defendant did comes under the words 
5 " ' preparing articles for trade or sale/ With regard to the w'ord 
" ' trade/ I do not think that the case is affected by its inelusion 
" ill the subsection. I think it means in this case something 
“ analogous to sale or barter ”(7). We think that that is the 
correct view, and that the w^ds “trade"’ and "sale” as used 
10 in the definition are words ejusdem generis. But even if that is 
not so, we do not think that “preparing for trade” can include 
mere maintenance work, or repairs for the purpose of merely 
enabling an article, previously put into commission, to be 
continued in use, though the position may be quite different if 
1 5 the purpose be to repair the article for resale or to be dealt with 
otherwise than merely to be kept in use as previously. On either 
view the respondent’s contention fails. 

But, says the respondent alternatively, if the persons in the 
car-shed were not employed in preparing or manufacturing goods 
20 for trade or sale, they were still employed in a “ handicraft,” and 
for that reason the building is a factory. Now the term “ handi- 
“ craft,” as used in the definition of “ factory,” came under con- 
sideration by Mr. Justice Williams, as long ago as 1895, 
in Armstrong v. Maxwell(%). The learned Judge held that the 
25 term as used in the Act had no special technical meaning, but must 
be regarded as used in the popular sense. What the Court there- 
fore has to do, he said, is to inquire whether, taking the word in 
its popular sense, it covers the occupation in which the persons 
in the particular establishment were employed. We respectfully 
30 and entirely agree with the view expressed by IVfr. Justice 
Williams. That being so, one has to consider the notion that is 
involved in the popular sense of the term handicraft,” and, in 
our view, it connotes a trade, or occupation, or vocation, involving 
skilled manual work. We use the word “ trade ” here in the 
35 sense in which a parent would use it when saying that he was 
sending his boy to a trade, or to learn a trade. For example, 
it was 'said by Palles, C.B., in Beg. v. Justices of Ootmttj 
of Louth(9), that, in his opinion, a hairdresser was a “ handicrafts- 
“ man.” In the present case the facts as stated by the Magistrate 
40 show that the work done by those persons employed in the car- 
shed, though of course manual work, does not involve skill in 


(6) [1914] V.L.R. 321. 

(7) Ibid., 325. 


(8) (1895) 13 N.Z.L.R. 686. 

(9) [1900] 2 I.R: 714. 
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tile sense that we ■ have indicated. The case stated shows thatj 
hi the course of two or 'three nights a person previously 
unacquainted 'With' the, work could obtain ali the knowledge 
necessary for him to acquire in order to perform the work required 
of him. We think, therefore, that the respondent fails also in this 
contention. 

It is further argued, how^ever, on behait' of the respoiicleiit, 
that the case 'Comes within s. 64 of the Factories Act, 1921-22, 
which section is as follows : — 


Where the operations ot' a factory, are earned on in Si‘\fTai {idjut'ont |0 
buildings, enclosures, or places,, all of. them shall be ineluded as one aiirl the 
same factory,, notwithstanding that' they may in fact be separated, or inter- 
sected by a road, street, or stream,, or by any buitling, <^*ncl<jsiirt% pla.a\ or 
space not forming, part of the 'factory. 


' It is clear that that -section has no application. It would 
apply only if there were carried on. in the car-shed the operations 
of ,a .factory, and, as we have already said, this, in our opinion, 
is not the case. Mr. Taylor referred to Keddk v. South ('dmkr- 
bury Dairy -Co.! 10), but, in our view, that case has no bearing. 

Mr. Justice Chapnimi t^kere smd, in reference to s, 61 of the oq 
Factories Act, 1901, W'hich. is in the same terms as s. 64 of the 
1921-22 Act : It is ... probable that a Court would 
. . . .have adopted, a definition as wide as that given by s, 61 

,’'*,of the Act,,, which. enactS'- that all the buildings, enclosures^ and 
.'"‘'■■'pla'ces treated one, factoiy .in' carrying on its operations shall 25 
,'■■■ fa-e.' deemed one and. the same factory, notwithstanding the inter- 
,**:: vention of a- road, stream, or. 'intermediate building not forming 
' - part.'of i.t ’"(II). The learned Judge was not giving the precise, 
words of s. 61 of the statute, but he must be taken, we think, as 
expressing Ms vie^^ of the meaning of the section. If in this ease 
none of the operations of a factory w'ere being adopted in the car- 
shed, as in our opinion they were not, then we fail to sc’ie how s. 64 


can have any application. 

In our opinion, the Magistrate’s decision was wrong ; he 
should have dismissed the information. The appeal should be 35 
allowed, and the conviction quashed. 


OsTLEB, J. The question in this appeal is whether, upon 
the facts found by the learned Magistrate, the appellant Corpora- 
tion’s car-shed at Kilbimie, in which only the work of the 
inspection, cleaning, oiling, and minor running-adjustments of 40 
its tram-cars is performed, is a factory within the definition of 


(10) (1907) 26 N.ZX.R. 522. 


ill) im., 524 - 25 . 
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“ factory ” contained in s. 2 of the Factories Act, 1921-22. 
definition, so far as it is relevant, is 


That 


Any building . in which one or more persons are employed 

_ . . . in h^dicraft, or m preparing or manufacttning goods for trade 

5 or sale, and me udes any budding . . . ia which work al is orSnarily 

perfo^ed m a factory is performed for or on behaH of any local authority 

whether for trade or sale or not. . 
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Coimsei for respondent admits that he' cannot rely on the latter - 

part of the definition, for the reason that there is no finding of J. 

10 fact in the case that the work performed in the car-shed is work 
which is “ordina,rily performed in a factory.” Therefore, the 
question for decision is narrowed down to this point : if no one 
IS employed in the ear-shed in any “ handicraft ” or in preparing 
goods for trade or sale,’" then the ear-shed is not a factory, 
lo A number of cases were cited on the mea.ning of the 
word “ handicraft,” but it was decided forty-two years ago in 
New Zealand that the word must be given its popular meaning : 
per Williams, J., in Armstrotig v. Maxwell(l2). That case has 
stood unquestioned ever since, and I think, therefore, that we 
20 should follow it on the principle oi stare decisis even if not agreeing 
with It. But, for my part, I think it was correctly decided. The 
learned Judge in that case, however, did not attempt to give a 
complete definition of the word, but the judgment, I think, 
indicates that he considered that it meant skilled manual labour 
25 — i.e., labour of a kind that could only be done by crafty or skilled 
hands. That, I think, is the widest popular meaning which could 
possibly be given to the word. It cannot be held to mean merely 
manual labour. Giving it that wide meaning, on the facts found 
in this ease no one was employed in a handicraft in this car-shed. 

30 Any man of ordinary intelligence could learn to perform any of 
the work done there in two or three days, and there was no 
necessity for a long period of training in order to acquire hands 
skilled lor the work. Therefore, in my opinion, there was no 
handicraft carried on in the building. 

35 The next question is whether anyone was employed 
in “preparing goods for trade or sale,” and this invoives 
the question as to what is meant by “ preparing goods.” Again 
a number of cases were cited. The English cases are not much 
in point, because the definition of “ factory ” in the Fngliab Act 
40 does not contain these words and is widely different in its terms. 

Some of the Australian States, however, have a similar definition 
to ours, but none of the Australian cases cited was precisely in 
point. It is manifestly impossible to give an exhaustive definition 
(12) (1895) 13 N.Z.L.R. 636. 
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of ' the Bieacdiig of ‘‘ preparing goods,” but, in iity opiiiioii, the 
' . ' word preparing ” mdicates some act done to the goods antecedent 
WEnLiNGTOjf to, the sale or the trading, and it cannot be held to apply to acts 
,CoSnaA- liaFe.to be done again and again in order to keep goods fit 

' ■ , for the purpose for which they were originally prepared. In 

■'" yTK -sMAisr' other ■wo.rds, assunmig- that “goods” iududes tram-cars, and 
a.ssuniing that ‘‘for trade”' means ''for use in trade,” life work 
'Os TruE, t1. iji inspeeting, cleaning, oiling, and making minor adjiistmeiits 

ill order to keep those tram.-ears' fit for eoiitiniml use fioes not, 

. in m,y opinion, amount' to ■ preparing ” the goodN for trade. 
Putting' it ill another wav, wo.rk which Is inereh^ inaliiteiiaiice and 


minor riiiimiig-repairs is .not preparing goods ” within the mc'uunfj 
of those words as. used in the Act.' That was the opinion of the 
Court of Arbitration in a somewhat similar case in which a Judg- 
ment was delivered by Page^ J,^ last year: see In /> Al'ihnrn lo 
and Karori Tramway Co., Afd.(i3). The (piestion thm'i* was 
whether the power-house of the company, whicli contained the 
engine and maeliiiiery for drawing its cable-ears up and letting 
tiiein down hill, was a factory. The muiiiu* \cus driven 
by electrical power taken direct from tiie city mains and neither 20 
generated nor transformed in the power-liouse. Three engineers 
•were continuously emploi'c^d, and their main duty was to run the 
engine and electrical plant, and also to keep them projx^rly oiled, 
adjusted, and in good running-order. For that purpose the power- 
house was equipped with tools and implements, including a lathe, 25 
so that they could make and replace any new part that 
required. It was held, nevertheless, that the power-house was 
not a factory, because the adjusting and making and fitting of 
new parts was merely incidental to their work as engineers of I 

superintending and controlling the running of the engines. The 30 | 

case is not exactly in point, because no one was employed In that | 

case in a fuE-time Job of maintenance. But, nevertheless, it does ! 

decide, and I think rightly, that maintenance of machinery cannot 
be included in the w^ords “•'preparing goods.” 

Counsel for respondent relies on a passage in tiie judgment 35 
of Griffith, C.J., in Henry Bull and Co,, Ltd, v. HoMefi(l4}, \ 

In that case the question was whether the appellant company's ■■ 

premises were a factory within the meaning of that term in the , ir* 

New' South Wales Factories and Shops Act, 1896. That depended ® 

upon ivhether persons were employed in those premises in 40 4 ^ 

“ preparing articles for trade or sale.” Griffith, VJ,, said : % 

Without attempting to give an exhaustive definition of what ■ -I 
(13) (1030) 36 Bk. of Awards, 493. (14) (1912) 13 CX.R. 569. 


N.Z.L.G.R. 
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15 


20 


the word preparing means, I think- it at any rate involves 
doing something to an article which has the effect of altering 
''its character or condition in such a manner as to make it fit 
(if not fit already) or fitter (if already fit) for trade or sale, and 
" is not satisfied by merely doing something with respect to an 
" article that retains its original character and condition so as 
to make it more convenient to sell it, such as exposing it for 
“ sale or marking its price or name upon it, or packing it after 
“it has been sold ”(15). In that case the appellant company 
was a wholesale soft-goods warehouseman, and the work done on 
its premises was to unpack the goods received, label them; and, 
when sold, repack them for delivery. The passage quoted does 
not, I think, assist respondent’s argument, for the learned Chief 
Justice was there considering the preparation of goods antecedent 
to sale, and his words must be read in the light of the subject 
with which he was dealing. The question of inaintenance of 
vehicles used in a carrying trade was not present in his mind. 
Nor is it dealt with in the other Australian cases cited — 
viz., BilUngham v. Nev: Zealand Loan and 3Iercantile Agency 
Co., Ltd.{\b), and Alderson v. Gold{Vl). But the former case 
does seem to show that the learned Judge who decided tliat case 
thought that the preparation must refer to acts done to the goods 
antecedent to sale or trade. I have no doubt that this is the 
correct construction of the word, and that the acts done in this 
car-shed were not the preparing of goods. Having come to this 
conclusion, it is unnecessary to decide the precise meaning of the 
words “ for trade,” and I, accordingly, express no opinion on 
that point. 

The last question is whether, as contended on behalf 
30 of respondent, this ear-shed, if not otherwise a factory, is never- 
theless brought nithin the terms of the Act by virtue of 
the provisions of s. 64. That section provides that : 

Where the operations of a factory are carried on in several adjacent 
buildings . . . all of them shall be included as one and the same 

factory, notwithstanding that they may in fact be separated or intersected 
by a road, street, or stream, ... 

It is contended that, as the tram-cars are inspected in the car- 
shed in order to ascertain whether they are in need of repairs 
w'hich would have to be effected in the factory on the other side 
of the wall, and as such inspection is one of the operations of a 
factory, and as the car-shed is an adjacent building, it must be 
deemed to be included as part of the factory. The argument is 
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mgenion-Sj "but,' , iii nij. opinion,- unsound. Tbe operation 
of ■ iiispexition performed in 'the car-shed, as I have already held., 
is .not one of the operations of , a factory, but a necessary 
preliminary operation in. the work of keeping the tram-cars in 
.good , rumiin.g-con.dition, which work does not bring the c*ar-sbed 
within, the d.efiiiition of a factory., ".Before the provisions of s. 64 
-call' be invoked, it must be that the operations of a factory 

'.are carried on in. the car-shed. If they are not, as 1 have held, 
then s. 64 has no 'application. The ease of KfjMie v. Soidh Cmiter- 
burjj .Dadrn C7o,.(18),, relied on. by counsel for res|;jondent, is dis- 
tinguishable, because there. the office whieli ivas held to- be part 
of the fector^vwas in fa.ct being used as part of the factory. 

For the reasons given.,.. I -.agree that the api'ieal should 
be allowed. 


10 


Fair, J. . The question to be decided In tliis appeal is whether 15 
three tra,ni-ca-r sheds at Thorndon, Xewtown, and Kilbirnie, in 
the C'ity of Wellington,, owned and used b\’ the appcdlant Corpora- 
tion, are “factories'’ within the 'definition of “ factory ” in s. 2 
.of the Factories A(?t, 1921-22. The .facts under tvliicli the qiic\stioii 
arises are simple, and a.re set o.ut, in detail, in the case stated on 20 
appeal. They may be '■bro.adly' stated as follows: The sheds 
are used mainly for .housing .-.tra-m-ears owned by tl'ie ap|:«.dlant 
Corporation when such cars, are -not in use. \rhiie they are so 
houscxi, they are Inspected, cleaned, and any iiiciclentiil minor 
adjustments or replacements Be-ed.e-d are done. This work Is 25 
done at night, and is not skilled ” work in the sense* in which 
that word is ordinarily used. Skill/’ in accordance with the 
only definition given in the iSImier O^rford English Dlefmmrjj^ 

Vol, 2, 1966, that is not archaic or obsolete, means practical 
knowledge in combination with ability ; cleveriies.s ; expert- 30 
ness.” On the facts as set out it seems dear that no worker 
doing this w'ork w’ould claim that It requires special abiiit}’, clever- 
ness, or expertiiess, and the word skill ” connotes eadi one of 
those ideas. The work done is simple, straight-forward work, 
capable of being done by anyone of ordinary intelMgeiii\e after 36 
one to three nights' explanation and experience of the various 
matters that require attention. 

It is clear also that none of the car-sheds is a “ factory ” in 
the ordinary or popular meaning of that word. The only question 
is whether they, or any on© of them, falls within s, 2 (a), 40 

. Factory ” is defined in that section, as amended, in terms 
which, so far as they are relevant, are as follows : — 

(18) (1907) 26 H.Z.L.B. 522. 


MSJjMM. 
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(a) Any, building, .office, or. place in whicb one., or, more persons, are 

employed, directly or indirectly, in any handicraft, or in preparing 
or manufacturing goods for trade or sale, and includes any build- 
ing, office, or place in which work such as is ordinarily performed 
5 in a factory is performed for or on behalf of any local authority 

whether for trad© or sale or not ; .... 

(b) Every bakehouse (meaning thereby any building or place in which 

any article of food is baked or prepared for baking for sale for 
human consumption) ; and also 

10 (c) Every building or place in which 'steam or' other mechanical power 

or appliance is used for the purpose of preparing or manufacturing 
goods for trad© or sale, or packing such goods for transit ; and also 

(d) Every building or place in which electrical energy is generated or 
transformed as an iilummant or a motive power for trade or sale, 
15 which coal-gas or any other form of gas is produced for the 

; like purposes ; and also ... 

(/) Every building or place in which any Asiatic is directly or indirectly 
employed or occupied in laundry -work or any other handicraft, 
or in preparing or manufacturing goods for trade or sale, or in 
20 'packing them for transit. 

The first matter to be considered is whether persons employed 
ill the work described are employed ' in any T' handicraft.” 
word “ handieraft ” would not be commonly used to describe 
work of this kind. Handicraft ” is defined in the 0 

25 DiGtio-mmj as “ manual skill ; skdled work with the hands,” 

secondaiy meaning is given, a manual art, trade, or occupation. 
The illustrations of the use of the word given under the secondary 
meaning show, however, tha-t it also was intended to include skill ; 
and suggest that it includes skill, the acquisition of which wmuld 
30 raquke a considerable time. There can, I think, be no doubt 
that its ordinary and natural use implies this, and a 
labourer performing work that required no special skill 
not be described by anyone as practising a handicraft. In its 
ordinary acceptation the use of the ivord implies more skill than 
35 is called for in a. simple manual occupation. This view^ is 

confirmed by the use of the ivords '' preparing or manufacturing 

‘‘ goods for trade or sale,” which implies that such work is not 
a handicraft, and by the decisions in The City of London{l9) 
and in Lowther v. Earl of Radmri^IO). Mr. Taylor rehed on a 
40 passage in Justice Williams's judgment in Armstrong v. 
MaxweU{21), where in construing the word '' handicraft ” in the 
corresponding section in the Factories Act, 1894, he says : '' The 
'' Act was intended to protect persons who are employed in manual 
labour for wages ”{22). But that was a general statement 
45 as to the general purposes of the Act, 
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set out in detail in the judgment, and, the learned Judge hradiig 
held that the workers were employed in a handierait/’ a preeisa 
definition of the meaning of the word handicrait was not- 
iiecessar^y. The work done is,- in -my view', not the exendse of a. 
handicraft within, the popular meaning of tinit word, whiah 
the meaning to he attached to it in the s.ectii,jii. 

It then has to be considered as to wliether the uorktu*s ‘-ir-c 
employed in '' preparing goods- for trade or sale/' ill*. 
admitted that he could not rely on the latter p*irt ref para. (7K 
which .makes .the buildiog a- factory within the ilefiiiititai where 
the work is performed for .or 'on behalf of any !o<*ai antliority 
whether the' p.reparation is for sale or not. It i< a condition of 
the applieatioii of this liiiiited definition that it must bo shown 
that the biiikling .in which the work, such as it Is ortiinaril}" per- 
formed in a factory, is do.ne for the local authoiit y. Tiicre was 
no evidence before the . Magistrate that this class t>f work 
is ord,mari!y performe-d in a factory. .But, as appears from the 
lateu’ passages in this judgment, I do not think that such evidence 
w'ould make any difference. Nor does Mr. Ih///or rely on the 
wo.rd '' .maiiiifaetiir.in.u.’' 


10 


15 


20 


It is certain that some limitation must be placed upon the 
widest meaning of the wnrd preparing/' The cleaning of the 
exterior and interior of the tram-ears necessitated by their use 
during the day plainly would not be within t!ie intention of the 
definition ; nor w-ould the oiling of-the ears according to t!ie daily 25 
or usual ruiitine. Those acts would fail within the literal meaning 
of preparing of cars for use, but it woiiid be absiirrl to suggest 
that they, if performed, would make the building wlic-rre they were 
done a ‘‘ factory wdthm the meaning of the definition. The 
doing of minor running-repairs, adjustments, and repiacemenfcs 30 
seems to approximate in its nature to such routine work. This 
work is for tfie purpose of ensuring tiie efficleui running 
and maintenance of the cars. It is for the purpose of making 
the cars “ fit or fitter for service, but it is not initial w'ork for 
that purpose. The act of preparation generally implies somothhig 35 
different from an act done in order to enable the use of something 
already operating to continue. It generally connotes an Initial 
preparation. In relation to the goods themselves it implies some- 
thing done in order to put them into condition for use, and does 
not normally include minor renewals or adjustments usualiy des- 40 
eribed as running-repairsf ’ This type of work k inainten- 

aiice of the vehicle as defined in the judgment oi Semtion, 
in Bailei/ v. PoUeriea Electric Traction Co,, Lid,(2^}, It is 
(23) [1931] I K:.B. 385, 498. 
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far from clear that such work falls 'within the meaning intended 
to be attached to, the word preparing ” in .the Act, or within 
the general scope or spirit of the Act, or the mischief that it was 
intended to,, provide against. But it seems certain that. the 
5 ordinary maintenance of movable plant, including vehicles which 
are propelled as. these trams, are, is not “-preparing ” 'such plant 
for use in the ordinary and' natural meaning of - that word. 

If there wore anything in the circumstances under ■ which the 
work was done, or in the Act itself which, showed that the wider 
10 meaning should be given to , the -word,' that .meaning could', 
be adopted, but nothing of this kind appears. The terms 
of paras. (6), (r), (d), and (/) of s. 2 indicate that the word there 
primarily refers to the initial preparation and to acts other than 
those of current maintenance. This being so, the acts in question 
1 5 cannot be held to be acts of the kind contemplated by the definition. 

I have considered all the eases cited. The balance of authority, 
in my opinion, supports the view' I have expressed. The dictum 
of Sir Sam-ml Griffith, C.J., in Hmry Bull and Co., Ltd. v. 
Holden{24:), which was relied on by the learned Magistrate, must 
20 be read seciinduvi subjectoM materiam, and tiiis dictum cannot, 

I think, be considered as directly applicable, or indeed of any 
real weight, with reference to the circumstances of the present 
ease w'hicli differ so widety from those considered by the High 
rourt in that case. In reading general statements contained in 
25 Judgments, they must be understood in the light of the particular 
instance cUid facts which the Court had in mind in making them. 
The same principle is to be applied to them as has been held to 
be applicable to the construction of the definition in the present case. 

It may be that the words “ for trade ” in the definition should 
30 have the meaning attached to them by Cussen, *1., in Billingham 
V, Xeiv Zealand Loan and Mercantile Agency Co., Ltd.{2iS), as 
being something in the nature of sale or barter. But as this may 
prove to be a question of importance in some later case and, in 
my view, may involve a detailed consideration of the judgments 
35 in Potteries Electric Traction Co., Ltd. v. Bailey {2%), I prefer to 
refrain, from forming an opinion upon it ; or upon the cognate 
question as to whether the carrying-out of major repairs by other 
than handicraftsmen ” w'ould constitute “ preparing for trade.” 

It w'as also contended on behalf of the respondent that at 
40 least the car-shed at Kilbirnie, which is separated from the car- 
workshop by merely the wall, in which there are two doors, was 
a factory by virtue of the provisions of s. 64 of the Act. 

(24) (1912) mC.L.R. 569, 573. (26) [1931] 1 K.B. 385 ; rev. on 

(25) [1914] V;L,R. 321, 325. app. [1931] A.O. 151. 
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That section provides as follows : — 

1937 . . , . . . , . 

■ . ' Where the operations of -a 'factory are carried on in several adjacent 

'Wbi,i:,inoton 'huiidingSj.,enclosii3’es5 or places, all of them shall be included .as one and the 
' ■ same factorjr, notwithstanding that they may in fact be separated or inter-. 

Corpora- ■ seated by a road, street, or, stream, or by any building, enclosure, place, or 5 
TION' space not forming p.art of the factory.' 


Kl]NieMA!C. 
Fair, J. 


With regard to the. factories at Thorndon ■ and Newtown, it 
is quite clear that they cannot be regarded as adjacent buildings 
^vi thill the meaning of this section as one is some two iiiEes away 
and the other .some tliree or 'four. The terms of the section 10 


'Indicate th,at it appli.es to buildings, &.c., less widely separated 


than this. 

"With rega,rd. to the . Kiihirnie ear-slied, Mr. Twylor , contended, 
that the inspection carried out in the car-shed ' was part of the , . 
repair w’ork done in the iworkshop as it iras essential in order to 15 
enable that'wwk to be done; and that, as the workshop was a ' 
factory a.iid part of its. operations were being carried out in the 
car-shed ivhieli ' w^as ad,ja.cent, the ear-shed iwas by virtue of s. 64 
part of the work..sliop, a.nd .so a faedory. This very ingenioiis^ 
argument does ■ not appear to ■ me to be sound. The Kilbirnie 20' 
t*ar-s.h.ed is adjac^ent '' to t.iie. ivorksliop within the meaning of 
the section. But there is no evidence, nor is it likely, t.hat t.'h..e 
inspection by the adjusters and cleaners in. the ca.r-shed' is , any 
part of the work to he carried out in the ivorkshop.. , .It is probable . 
that tiie workers who inspect in the- ear-shed inform' 'the ,wwkers 1^5 
in the w’orkshop of the repairs, adjustments, or other work' that 
tl.iey co.nsid.er requires attending -to.. There is ..no evidence that.' 
they give fnli details of what is discovered on their inspection. 

It is more probable that they give merely a general statement. 

But whichever is the ease, this insjaection is for the purpose of 30 
determining w^hat work should be done by the workshop. It 
ma,y be useful in indicating to the workshop the parts of the tram 
wdiicli do net. require inspection, although even this is doubtful. 

It does not obviat-e the necessity for a thorough inspection by 
those workers who are aetua-Uy to carry out the \vork, and cannest, 35 
therefore, be regarded as pa.rt of the work done for or in the course 
of tlie operations of the workshop. 

For these reasons I am of opinion that none of tlie ear-sheds 
is within the meaning of the Factories Act, 1921-22, and that the 
appeal ' should ' be allowed. ' ' 40 

Appeal allowed. 

Solicitors for the appellant : The City SoUcitor (Wellington). 

Solicitors for the , respondent : The Grown Law Office 
(Wellington). 


AUCKLAND HARBOUR BOARD v. AUCKLAND 
FARMERS’ FREEZING COMPANY, LIMITED. 

Local Authorities — Public Bodies' Leases — Powers of Leasing Authority^ upon, 
Surrender of a Lease, to Grant new Lease with Eights of Removal — Public 
Bodies’ Leases Act, 1908, ss. 5, 12. 

A leasing authority under th© Public Bodies’ Leases Act, 1908, 
upon the surrender of a lease, has power under s. 12 of that Act to grant' 
a new* lease of the premises to th© same lessee for the remainder of the 
term, whether that remainder exceeds twenty -one years or not : and 
to include in the new lease any such right of renewal as it is authorized 
to grant by s. 5 of the same statute. 

Sargoocl v, Wellington Harbour Board[l) applied. 

(1) (1905) 23 N.Z.L.R. 268; 7 G.L.ll. 583. 

ORIGINATING SUffilONS under the Declaratory Judgments 
Act, 1908, for a declaration as to whether the x^iickland Harbour 
Board had statutory power to accept a surrender of a lease of 
land from the xluckland Fanners’ Freezing Co., Ltd., and to grant 
5 a new lease to that company upon certain specific terms. 

The Auckland Harbour Board, a leasing authority under the 
Public Bodies’ Leases Act, 1908, on June IS, 1908, leased certain 
land vested in it to the company for a term of fifty years from 
March 1, 1918. Ab to a part of that land the lease had since been 
1 0 surrendered, but as to the balance the lease was in full force and 
effect, and it was due to determine on February 28, 1968. On 
the same date, the Board leased other land vested in it to 
J. J. Craig, Ltd., for a similar term, and that lease until February 
28, 1968, was vested in the compan}?' at the time of the issue of 
15 the summons. On December 4, 1923, the Board leased to the 
company certain other land for a term to expire on February 
28, 1968. 

It w’-as proposed by the Board and the company that 
the company should surrender these three leases, and that the 


Public Bodies’ Leases Act, 
1908, s. i2 (1) {d ). — On the surrender 
of a lease (whether with respect to 
the whole or to any part of^the land 
comprised therein), grant to th© 
lessee, or to any other person or 
persons with the consent of the lessee 
(without offering the same for sale 
by auction or tender), a new lease 
or new leases of the whole or any part 
or parts of the land comprised in the 
surrendered lease for the remainder 


or any part of the remainder of the 
term of the surrendered lease, at 
such rent as the leasing authority 
determines, and with such pro- 
visions as are authorized by this Act 
and as th© leasing authority thinks 
fit, including therein, if the leasing 
authority thinks fit, such right of 
renewal, or of having a new lease 
offered for sale by auction, as is 
consistent with the provisions of 
section five of this Act. 
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Board should grant it a new lease of , the lands comprised therein 
for a term equivalent to the remaining balance of , the terra of 
these leases — i.c,, to February 28, 1968 — with a right to the 
company to obtain a renewed lease of the land in aecordance 
with the Second Schedule to the Public Bodies’ Leases Act, 1908, 
for a further period of seventeen years, and so on from time to 
time, but , so that the total number of such renewals of seventeen 
years each s.hould not exceed three, and so that the last of them 
should not extend beyond ■ February 28, 2019. The question 
was whether the Board had -statutory authority to do this. 


5 


10 


Barrm^clougJhj for the plaintiff. 


North, for the defendant. 


Cur. adv. vidt. 


Ostler, J. The authorit 3 ’ of the Board is to be found in the 
Public Bodies’ Leases Act, 1908, and, in my opinion, that Act 15 
does give it the necessary authority. Section 12 (i) (a) provides 
that a leasing authority may accept on such terms and conditions 
as it may thiiik fit a sun’ender of any lease. Section 12 (1) (d) 
provides that on the surrender of a lease the leasing authority 
may ,20 

grant to the lessee . . . (without offering tlie same for sale auction 

or tender), a new lease ... of the land eomprised in the .surrendered 
lease for the remainder ... of the term of the surrendered lease, at 
sxic!h rent as the leasing authority determines, and with such provision.s 
as are authorized by this Act and as the leasing authority thinks fit, ineliiding 25 
therein, if the leasing authority thinks fit, such right of renewal, or of having 
a new lease offeretl for sale by auction, as is consistent witli the provi.siuns 
of section five of this Act. 


If the latter part of the paragraph i.s carefully read, it will be 
observed that it is not the provisioas of the lease which are to be 30 
consistent with the provisions of s. 5, but the right of renewal 
or of having a new lease offered for sale by auction whicli ^S“ to be 
eonsiste^nt with the provisions ' of,, s. 5. The use of the word “ is ” 
in the singular shows plainly that this was the intention of the 
draftsman. The grammatical construction of the paragraph 35 
is plain and unantbiguous. Parliament has plainly saici that,, 
when a lease is surrendered and a new lease granted for 
tlie remainder of the term of the old lease, the leasing authority 
grant such right of renewal, &c., as is consistent -with the 
provisions of s. 5. That can only refer to the provisions of s. 5 40 
as to rights of renewal, and it is to the terms of s. 5 dealing with 
rights of renewal that one must look in order to determine whether 
the rights proposed to be granted in this case are authorized. 


1,Z.L.G.R- 
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Section 5 provides for the kinds of lease which a leasing 
authority is authorized to grant. If the original term is for not 
than twenty-ono: years,, it may grant perpetual renewals 
for not longer than the same term so long as at the beginning of 
5 each renewal the rent is fixed by valuation under the provisions 
of the First Schedule, or the lease is offered by auction under the 
provisions of the Second Schedule ; and it may limit the number 
of renewals. But if the term of the original lease is longer than 
twenty-one years, the leasing authority has no right to grant 
10 renewals except under s. 5 (d), in which case the aggregate term 
of the lease and any renewals must not exceed fifty years. The 
last wwds of s. 12, however, refer not to the kinds of lease 
mentioned in s. 5, but to the rights of renewal mentioned in the 
section. The section plainly gives power to grant such renewals 
15 as are provided for by s. 5. 

It has been pointed out that the effect in this case will be the 
same as though a new^ lease were granted for a term of thirty years 
with three rights of renewal for an aggregate term of more than 
fifty years. Under s. 5 a leasing authority has no power to grant 
20 sucli a lease in the first place. The answer to that objection is, 
I think, that Parliament has provided in clear terms that upon the 
surrender of a lease the leasing authority can grant a new lease 
of the premises to the same lessee for the remainder of the term, 
whether that remainder exceeds twenty-one years or not, and 
25 may include in the new^ lease any such right of rene^val as it is 
authorized to grant by s. 5. It is true that the effect of 
this construction is that a leasing authority could grant a lease 
for fifty years, and then, after the lease had run, say, two years, 
accept a surrender and grant a new lease for forty-eight years 
30 with perpetual rights of renewal. But, in my opinion, the wwds 
of B. 12 are so plain that I must adopt that construction. It is 
not a case of ambiguity at all. But, seeing that at each renewal 
the rent must be adjusted in accordance with the terms of the 
proposed lease, I caimot see that the public interest will suffer 
35 in any way because of the melusion of the three rights of renewal 
in this case. To hold that in accepting a surrender of these leases 
and in granting a new^ lease for the remainder of the term the 
Board had no right to include any right of renewal would he to 
ignore the plain words of s. 12. 

40 If the question is investigated historically, to my mind the 
intention of the Legislature is as clear as the words of s. 12 indicate. 
In Sargood v. Wellington Harbour Board(l) it was held that a 
(1) (1905) 25 N.Z.L.R. 26$ ; 7 G.L.R. 583. 
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leasing autlioritj. had power to. accept tlie ■ surrender of -a lease 
and to grant a' new lease' to the lessee for the" remainder of the’ 
term,' ' includiiig'- rights -of: renewal from ' time : to time. At that 
time the Act in force 'was the- Publih Bodies,’ Powers Act, 1887, 
as amended by the ‘ Amendment Act of. 1891. Those Acts were o 
consolidated as the ■ -Public Bodies’, Leasing-pownrs Act, 1908. , 
That' Act co-ntained express power to accept a surre,nder and grant 
-.a 'liew lease to the, same tenant for. the remainder of the term, 
but no express 'powder in- doing' so to include renewals. Xerertlie- 
less, it wns ..held that 'a 'leasing ■ authority had, such power. Then Id 
the Legisiat'ure ,'by 'S.- 12' of ,the Public- Bod.ies’ Leases Act, 1908, 
in clear , language provided that, ' in -granting a , new 'lease for the 
.remainder "of .the term to' a tenant wvho-,, had .surrendered his 'lease, 
the .leasing aut'liorit-y - should'' have po\rer to,, include such rights 
of ,re,newal as were- consistent '-with the rights of reiieu'al prov^'ided 15 
.for ia-s.,,5.. 

For the r-easo'.iis- given, I'decla're that the Board has aut:i,.iO,rity 
to accept a surrender of .these .leases from the eoniptiny, and to 
grant it a new lease of -the land 'with the rights of renewal proposed. 


De-claration accordi'mihj. 


: ' So.iieitc)rs for '.the- '-plaintiff McVeagh, Macky, ami' 

■ BarrowdoMgh 

Solicitors for the defendant : Earl^ Kent, Jlassey, nml Xordi 
"{Auckland)'.-' ; 
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AUCKLAND CITY CORPORATION t;. KING’S 
SCHOOL, AUCKLAND. 

Rating — Rateable Property and Exemptions — School carried on exclnsively Jor 
Pecuniary Gain or Profit — Whole Control entrusted to Creditor of School 
for payment of Ms Dehtr— Rating Act, 1925, s, 2 {g). 

Where a company owning a school has entrusted its whole control 
to its creditor in order that he may be paid and the school enabled to 
continue so long as the debt and the control last, it is carried on for the 
pecuniary gain or profit of such creditor. Consequently, the land and 
buildings used for the purposes of the school are not exempt from rates 
under s. 2 {g) of the Rating Act, 1925, as “ lands and buildings used 
‘‘ for a school not carried on exclusively for pecuniary gain or profit.” 

This conclusion cannot be disturbed because the company has 
obtained such an Order in Council as is authorized under s. 31 of the 
Companies Act, 1933, in respect of an association formed for promoting 
commerce, art, science, religion, charity, or any other useful object, 
and intending to apply its profits (if any) or other income in promoting 
its objects, and to prohibit the payment of any dividend to its members. 

Mayor, dsc., of Clvristchurch v, Riddell[l) op-plied. 

Christchurch City Corporation v. Christ s Oollege{2) dm- 
tinguished. 

(1) (1914) 34 N.Z.L.R. 226; 17 G.L.R. (2) [1920] N.Z.L.R. 662 ; G.L.R. 449. 

159. 

ACTION for recovery of rates. 

The defendant company carried on a school, and the rates sued 
for were in respect of the land and buildings used for the purposes 
of the school. 

5 It was contended for the defendant company, but was denied 
by the plaintiff Corporation, that the school was not carried on 
exclusively for pecuniary gain or profit,” and was consequently 
exempt under s. 2 (g) of the Rating Act, 1925. This was the sole 
question in controversy. 

10 The history of this school so far as it seemed material was as 
follows : — 

In 1921 a company, called King's Preparatory, Auckland,, 
was formed with a capital of £100. It acquired from L'fr. Charles- 
Thomas Major at the price of £20,000 the property in Remuera,. 

15 Auckland, upon which the school had since been carried on. None 
of this £20,000 had been paid to Mr. Major, but he had regularly 
received interest thereon, at first at 6 per cent, per annum but 
later at 5 per cent. In 1930 King's Preparatory, Auckland, took 
title from Mr. Major and gave him a registered mortgage for £20,000 

20 at 6 per cent. The due date for repayment of the principal sum 
was May 31, 1935. This mortgage had never been rearranged, 
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and was overdue. Later, Mr. .Major advanced to tlie company 
to meet its needs further sums of £3,000 and £2,000. This brought 
Aucki^akd. the debt due to him up to a total of £25,000. When in 1935 the 
• Corpora ‘^'^^^tgage fell due, the company was unable to pay Mr. Major. He 

. tHOK was not ' agreeable to. renew the mortgage, and said he wished the 5 

Kite’s liability reduced as he had another use for the money. There 
ScHooi., had been discussion as to what would happen if the mortgaged 
Ap QgnA HD. property came, back into his hands, and he said if that happened 
he would close the school and cut the property up. Ultimately, 
as Mr. Major put it in cross-examination, he was promised 1:0 

fmancial control in the interests of the school ’’ and certain 
alterations in the management provisions for the sake of the 
'' school, not for my own sake.’’ In 1936 the company was recon- 
structed. 

The present defendant company was formed under s. 31 of 2 
the Companies Act, 1933. It had a capital of only £10, divided 
into two hundred shares of Is. each. Of this capital £9 7s. had 
been paid. It took over the assets and liabilities of the old com- 
pany, including the liability of that company to ]^Ir. Major for 
£25,000. It executed a deed of covenant whereby it became 20 
directly liable to I^Ir. Major for the pa^^ment of the nioneyB 
secured by the mortgage, and the performance of the covenants, 
conditions, and agreements therein expressed or implied. In 
respect of the £5,000 it executed a debenture. This debenture 
secured interest at 6 per cent. The capital sum of £5,000 was 25 
expressed to become due — 

1. If an oz'der is made or an effective resolution is passed for the winding- 
irp of the company. 

2, If the company makes default for six calendar months in tlie? pay- 

ment of any interest hereby secured and the registered holder befom such 30 
interest is paid by notice in writing to the company calls in the said principal 
sum. ■ ■ 

3- If judgment is obtained against the company on any account or it 
a distress or execution either by wilt or appointment of receiver is ievdod on 
nay part of the propei*ty or assets hereby charged, and such judgment unless 35 
an appeal is lodged in respect thereof or the debt for wliich such levy is made 
or receuer appointed is not satisfied within twenty-eight days after the 
date of such judgment or the date of such distress or execution l>eing levied 
as the case may be, 

Mr. Major had subsequently lent the present defendant company 40 
a further £1,000 without security, so that there was owing to 
him a total capital sum of £26,000 at the time of the hearing. 

Paragraph III of the memorandum of association of the present 
defendant company expressly prohibited the members from partici- 
pating in any profits that might accrue to the company, and pro- 45 
vided that the surplus profits (if any) should be devoted by the 
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. governors to school purposes ’" or set aside for such school purposes, 
of which examples expressed to be not exhaustive were given. 

The further facts sufficiently appear from the judgment.' 

for the plaintiff. 

5 Gray, for the defendant. 

Cur, adv, vulk 

Callan, J. [After stating the facts, as above:] There are 
profusions as to the management of the school, some of 
which appear in the memorandum, and not merely in the articles. 
10 The effect of these provisions is that so long as any moneys remain 
owing to I^ir. Major or his estate, whether upon the security of 
any mortgage, debenture, or otherwise, the board of governors 
is to consist only of Mr. Major, or his representative or successor, 
and the Bishop for the time being of the Diocese of Auckland of 
15 the Church of England. Of these two, so long as any money shall 
be owing to Mr. Major or his estate, Mr. Major, his representative 
or successor, is to be the managing governor, and as such the 
chairman of all meetings of governors, with the casting-vote of a 
chairman. As to shares, there are twenty founder’s shares and one 
20 hundred and eighty ordinarj^ shares. Mr. Major owms one of the 
founder’s shares and all the one hundred and eighty ordmary 
shares, and ]\fr. Major or his successor is entitled to retain the 
ownership of these one hundred and eighty ordinary shares so long 
as any moneys are due to him or his estate. When the debt to 
25 Mr. Major has been paid' in full, but not until then, a new board of 
governors of nine members is to come into existence. Mr. Major, 
his representative or successor, will be one of the nine, but will 
no longer be able to control the board. When the debt has been 
paid in full, but not until then, the governors are to have the right 
30 to cal] upon the executors or administrators of Mr. Major, or his 
successors for the time being, to transfer such shares as shall then 
be registered in the name of Mx. Major, or his successor, to such 
person or persons as the governors may direct. 

The provisions as to management and as to shares appear to 
35 have been carefully and effectively contrived so as to preserve to 
Mr. Major, or his appointed successor or personal representative, 
complete control of the school so long as any part of the debt of 
£26,000, or any debt subsequently incurred to Mr. Major or his 
estate, remains owing. This appears to be entirely fair and reason- 
40 able having regard to the fact that Mr. Major is the person who has 
provided the material resources to enable the school to come into 
being and to continue its existence. 
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But the question for decision is wliat effect these provisions 
have on the claim that the school is exempt from rates under 
s. 2 {g) of the Rating Act, 1925. 

The claim for exemption is founded on the circumstance that 
the memorandum does not permit any member to participate in 5 
profits, but requires all surplus profits to be applied to school 
purposes. It is further contended that the moneys due to Mr. 
Major are mere debts, and that in paying him the capital and 
interest due to him the company is not distributing profits ; that 
there are no profits until debts be paid. I have come to the con- 10 
elusion that this argument cannot be accepted, and that the proper 
way of looking at the matter is that contended for by Mr. Stanton. 

The leading authority upon that aspect of s. 2 (g) which has to be 
considered in this case is the decision of the Court of Appeal in 
Ohristchurch City Corporation y . Chrisfs College{l). 15 

The argument which IVIr. Gray submitted for the school is, I 
think, open to the criticism that it is based on certain illustrative 
references to profits,” ''surplus,” and "deficit” which occur 
in the course of the Court of Appeal Judgment, while it ignores the 
substance of the test laid down by the Court of Appeal. That test 20 
was expressed to be : "Into whose coffers would the sum go which is 
“ saved by the non-payment of rates ? ” The answer to that 
question in this case is, in my opinion, that the sum saved would 
go to Air. Major or his estate, unless he or it voluntarily chose to 
allow it to go to school purposes. If this school be exempt from 25 
rates, its annual expenses will be reduced, and every reduction in 
its expenses increases the chance that this large debt will ultimately 
be paid in full, or at the very least accelerates the time when that 
will happen. Until that has been accomplished, the company 
has deliberately entrusted the whole control of the school to its 30 
creditor in order that he may be paid and the school enabled to 
continue. In the meantime the school is being carried on in 
order to pay him. When he has been paid, it is to be carried on 
in order that the work of the school may be maintained, improved, 
or enlarged. This way of looking at the matter concerns itself 35 
orii}" with what is to become of the mone 3 ’-results of cariThig on, 
and ignores the fact that a motive actuating Mr. Major and his 
associates has been, is, and will continue to be an altruistic 
motive — namely, the creation and continuance of a school of a 
particular kind. But that has been declared to be the proper way 40 
for a Court to look at these questions — e.gr., Mayor, <kc. of Christ- 
church V. RiddeU{2). 
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I am unable to accept Mr. Gray's argument founded on the 
references to '^profits/’ surplus,” and “deficits” in the Court 
of Appeal judgment in the Christ's College case(3) for this reason: 
When that Judgment is read as a whole it is, I think, plain that the 
5 Court was there concerned to explain that a school may be 
carried on for “profit,” although its operations are for the time 
being resulting not in a “surplus” but in a “deficit.” An 
institution may be commercial in character and may have gain 
as its object, although for the time being it is being carried on at 
10 a loss. In normal circumstances it would not be proper to say 
that a venture is being carried on for the “gain” of its creditors, 
or that the payment of money to its creditors out of its earnings 
is the distribution of any of its profits. But when an unsuccessful 
venture faUs under the control of its creditors and is continued in 
15 the hope of paying its debts, a different and abnormal position 
arises. 

In this case the company never had any capital beyond the 
£9 7s., being the portion of its nominal capital of £10 which was 
paid. Yet it commenced its existence owing Mr. Major £25,000 ; 
20 and, from the first, submitted itself to his sole control so long as 
it should owe him any money, plainly because submission to this 
control was essential to its birth and to its chance of survival. 
In my opinion, while the debt and the control last, the school 
which this company carries on is being carried on for hir. Major’s 
25 pecuniary gain or profit. It follows that while it is carried on 
for that purpose, it is not exempt under s. 2 (p), as authoritatively 
interpreted by the Court of Appeal. This conclusion cannot be 
disturbed because the company has obtained such an Order in 
Council as is authorized under s. 31 of the Companies Act, 1933, 
30 in respect of an association formed for promoting commerce, art, 
science, religion, charity, or any other useful object, and intending 
to apply its profits (if any) or other income in promoting its objects^ 
and to prohibit the payment of any dividend to its members. 

Judgment for plaintiff Corporation for the amount claimed 
35 m the writ — ^namely, £197 10s. 6 d. — ^together with costs as per 
scale, alid disbursements as fixed by the Begistrar. 

Judgment for plaintiff. 

Solicitor for the plaintiff : J. Station (Auckland). 

Solicitor for the defendant i T, H, Dawson (Auckland). 

(3) [1920] N.Z.L.R. 662, 667 ; GX.R. 449 452. 
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WEBB V. BUCKLEY DRAINAGE BOARD. 

Lojhd Drainage — -Right of Board to Order removal by Occupier of Obstruction 
i'ti Private Drain — Land Drainage Act, 1908, ss. 62, 65~~Land Drainage 
Amendment Act, 1913, s. 7 — Finance Act, 1933 {No. 2), s. '47. 

Section 62 of the Land Drainage Act, 1908, as amended s. 7 of 
the Land .Drainage Amendment Act, 1913, applies to private drams 
within the district of a D.rainage 'Board, which is a local authority for 
the purpose of the said s. 62, or within one mile beyond the boiindary 
of that district specified in s. 62 (1). 

Moutoa Drainage Board v. Easton{l) considered. 

(1) [1937] N.Z.L.G.E. 44. 


ORIGINATING SUMAIONS under the Declaratory Judgments 
Act, 1908, for an order determining whether the powers conferred 
upon a local authority under s. 62 of the Land Drainage Act, 
1908, as amended by s. 7 of the Land Drainage Amendment Act, 
1913, may he exercised by a Drainage Board in respect of private 5 
drams within or beyond its district. 

The plaintiff was a farmer at Koputaroa, and a ratepayer 
within the district of the defendant Board. A private drain on 
the plaintiff ’s land connected with another private drain on the 
land of an adjoining owner or occupier, one Dora Isabel Law, of 10 
Koputaroa, married woman. The drain on the adjoining land 
connected with drains giving outlet to the Manawatu River and 
the Koputaroa Stream. Mrs. Law" was not a party to this case 
and w’as not bound by any fact stated herein. It w"as to be 
assumed, however, for the purposes of this case, that Mrs. Law 15 
had permitted the drain on her property to become obstructed 
30 as to impede the free flow of water from the plaintiff’s land, 
and that she had refused to remove the obstructions. 

Pursuant to s. 63 of the Land Drainage Act, 1908, the 
plaintiff, by a notice in writing dated June 15, 1937, recjuested 20 
the defendant Board to exercise the powers conferred upon local 
authorities under s. 62 of the Act, as amended by s. 7 of 
the amending Act of 1913, by ordering the said Mrs. Law to remove 
the obstructions from the private drain on her property. The 
defendant Board declined to exercise those powers. It contended 25 
that, in the present state of the statute Jaw and the decided cases, 
it had no authority to exercise such powers in respect of private 
drains. 

L. G. H, Simlair, for the plaintiff. 

M, T. Moodij, for the defendant. 


30 

Cur, adv, vult. 
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Smith, J, [After stating . the facts, as above:] The Land 
Drainage Act, , 1908 , deals 'i;^dth both , public and private draiiiSv 
Prior to the passing of s. 47 of the . Finance Act, 1933 (jSTo. 2 ), in 
substitution for s. 25 of the Land Drainage Act, 1908 , a Drainage 
5 Board was liable to private owners or occupiers for its default in 
performing the duties imposed upon it in respect of public 
drains — ^that is, those vested in the Board or under its manage- 
ment. On the other hand, the Drainage Board had (and still 
has) the power conferred by s. 23 of the Act to make private drains 
1 0 through private lands and to charge the expenses to the separate 
owners ; and also the power conferred by s. 50 of the Act to make 
by-laws providing for the cleansing, maintenance, and repair of 
private drains by the owner or occupier of the land through which 
the same were made, and for the execution of such work by the 
1 5 Board in case of default, and the recovery of the cost thereof from 
such owner or occupier : see Wood v. Taranaki Electric-power 
Board{l) and Thompson v. Wahapualca Drainage Board{2), The 
question which now arises is whether a Drainage Board has an 
additional power of control over owners or occupiers in respect 
20 of private drains-— namely, whether it can invoke the provisions, 
of s. 62 in respect of private drains. If s. 62 so applies, then, 
pursuant to s. 63 of the Land Drainage Act, 1908 , the plaintiff 
was entitled to request the Drainage Board to exercise the powers, 
conferred by s. 62. 

25 The answer to the inquiry depends, first, on whether a Drainage 
Board is a local authority for the purposes of s. 62 ; and, secondly, 
if it is, on whether it can exercise the powers conferred by s. 62. 
in respect of private drains. 

Section 60 of the Act defines a '' local authority as meaning, 
30 inter alia, and if not inconsistent with the context a Drainage 
Board. Section 62, as amended by s. 7 of the Land Drainage 
Amendment Act, 1913, is as follows : — 

62. (1) Where there is any watercourse or drain within or beyond the 
district of a ioeal authority, and its obstruction, in the opinion of the local 
3 5 authority, is likely to cause damage to any property in such district, the local 
authority may order the occupier (or, if there is no occupier, the owner) of any 
land on,"the banks of such watercourse or drain within the district or within 
one mile beyond the boundary of the district to remove from such water- 
course or drain, and from the banks of such watercourse or drain to a distance- 
40 exceeding ten feet from the nearest margin of the watercourse or drain, 
all obstructions of any kind calculated to impede the free flow of water in 
such watercourse or drain. 

(1a) For all the purposes of this section — 

(a) “Obstructions” includes earth, stone, timber, and material of all' 
kinds, and trees, plants, weeds, and growths of all kinds. 

(1) [1927] N.ZX.B. 392; G.L.B. (2) [1929] N.Z.L.B. 548; G.L.R. 
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(b) The occupier or owner of land adjoining a road shall be deemed to 
be the occupier or owner of land on the banks of any watercourse 
or drain running upon such road where such road fronts the land 
of such occupier or owner, unless such watercourse or drain has 
been artificially constructed by the local authority for the pur- 5 
pose only of draining the surface of such road, 

(2) Every occupier or owner who fails to comply with such order wdthin 
fourteen days from the receipt thereof is liable to a fine not exceeding one 
pound for every day during which such order is not obeyed, and a further 
sum equal to the cost incurred by the local authority in removing any such 1 0 
obstruction; and the said cost shall be a charge on the land, and may be 
recovered as rates are recovered under any Act for the time being in force 

in the district. 

Provided that any such occupier or owner may appeal to a Magistrate 
against such order wdthin ten days after the service thereof, and such Magis- 15 
trate shall have Jurisdiction to determine whether siieii order shall have effe(3t, 
having regard to all the circumstances of the case, and pending the determina- 
tion of such appeal the order shall be suspended. 

(3) The local authority, for the purpose of removing any obstruction 
from a watercom'se or drain, either within or beyond the limits of the district 20, 
of its Jurisdiction, shall by its ser\mnts have the free right of ingress, egres.s, 
and regress on any land on the banks of any such watercourse or through 
which any such drain runs. 

On the first point, as to whether a Drainage Board is a locai 
authority for the puirposes of s. 62, it was held Sim, J., in the 25 
year 19Q9, that s. 62 applied to a Drainage Board : Sefton-Ashley 
Drainage Board v. Gorrie{Z). In 1913, the amendment to s. 62 
was enacted by s. 7 of the amending Aet, but there was nothing 
in the two new' subsections to render the view expressed by Sim, J., 
inapplicable. In 1929, in Thompson v. Wakapiiaka Drainage 30 
Board{4:), the Court of Appeal said that it must, ''if necessary,'' 
hold that in s. 7 of the amending Act of 1913 the term “local 
“ authority " must be read for the pui*poses of that section 
as excluding a Drainage Board(5), But the Court also said(6) 
that if that view were not sound it could not help the defendant 35 
Board, because s. 7 of the Act of 1913 must still be read with s. 25 
•of the principal Act of 1908, with the result that it must be limited 
in precisely the same way as s. 50 had been held to be limited 
by the Full Court in Wood v. Taranaki Electric-power BoaTd{l). 

In my view, the ratio decidendi of Thompson's case was that s. 62, 40 
as amended by the Act of 1913, applied not to public, but to 
private drains. 

In this state of the law, s. 47 of the Finance Act, 1933 (No. 2), 
was passed. It is as follows : — 

47. (1) Every Drainage Board shall cause all watercourse.^ or drains 45 
from time to time vested in it or imder its management to be constructed 
and kept so as not to be a nuisance or injurious to health, and to be properly 
cleared and cleansed and maintained in proper order : 

(3) (1909) 29 N.Z.L.R. 383 , 388 ; 12 (5) Ibid., 557 ; 353, 

GX.R. 349, 35L ( 6 ) Ibid., 558 ; 354. 

< 4 ) [1929] N.ZX.R. 548; G,L.B. ■' f?). [1927] N.ZX.R. 392; GX.R. 

348. . 235. 
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Provided that nothing in this subsection shall prohibit the Board from 
exercising the powers conferred on it by section sixty-two of the Land 
Drainage Act, 1908, as amended by section seven of the Land Drainage 
Amendment Act, 1913. 

5 (2) Where, in the case of any drain actually constructed by it, the Board 

fails to comply with the requirements of the last preceding subsection, it 
shall be liable to the owners or occupiers of any land for damage done thereto 
in consequence of or through the disrepair of such drain. 

(3) This section is in substitution for section twenty-five of the Land 
10 Drainage Act, 1908, and that section is hereby accordingly repealed. 

This section clearly treats s. 62 as applying to a Drainage 
Board. The statement of the Court of Appeal in Thompson's 
case can no longer be regarded as indicating how the law would, 
or might be, declared. It is plain to-day that s. 62, and therefore 
15 s. 63, do apply to Drainage Boards. 

On the second point, as to whether s. 62 confers powers upon a 
Drainage Board in respect of private drains, it was held by 
Reed, J., in Moutoa Drainage Board v. Easton[S), that a Drainage 
Board has power to order an occupier of land on the banks of a 
:20 drain vested in or under the management of the Board to remove 
obstructions from it. The ground of the judgment was that the 
decision in Thompson's case had been abrogated by s. 47 aforesaid. 
Most weight in reaching this conclusion must have been attached 
to the proviso, and if the proviso has the effect of completely 
'25 abrogating Thompson's case, then the law has been radically 
altered by an indirect method. I need not decide in this case 
whether I agree with the decision in Moutoa case or not, and, 
with respect, I reserve my opinion on the point there in question. 
But, whether a Drainage Board now has power under s. 62 over 
30 public drains or not, I clearly think that the Legislature did not 
intend, by the proviso to s. 47, to show that Thompson's case was 
being abrogated in so far as it held that s. 62 applied to private 
drains ; and I do not understand Reed, J., to say that he thinks 
the Legislature did so intend. The language is plainly wide 
35 enough to include private drains, and there is more reason for 
obliging occupiers to clear obstructions from private drains than 
there is in obliging them to clear drains which are vested in or 
under 4he management of the Board. Again, the power to order 
an occupier to clear obstructions from a private drain, which is 
40 subject to the protection of an appeal to a Magistrate, seems to 
me to be less drastic than the power conferred by s. 23, which, 
without providing for any appeal, enables a Board to make private 
drains from private lands and to charge the expenses to separate 
owmers,. In my opinion, the proviso to s. 47 (1) of the Finance 
(8) [1937] KZ.L.R. 452 ; G-X.R. 273. 
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Act, 1933 (No. 2), shows that, whether or not s.. 62 now applies 
to drains vested in or under the management of a Drainage Board, 
it does apply to private' drains within the Board’s district or within 
one mile ^ beyond the boundary of that district as specified 
ins. 62(1).': ^ ' " 5 

It was contended that, as the Board has power to make by-laws 
under s. 50 of the Act for the cleansing, maintenance,' and repair 
of private drains, the Legislature could not have intended to give 
an additional power of the same kind under s. 62. But I see no 
reason for so limiting the intention of the Legislature. Under iO 
s. 50, every by-law is subject to a criticism of its reasonableness 
as a by-law, whereas, under s. 62, each specific order is subject 
to an appeal to a Magistrate as to whether that particular order 
should have effect in all the circumstances of that case. The 
inquiry under each section has a different object, and the same 1 5 
result might not be accomplished under the one section as under 
the other. 

It w^as also contended that if s. 62 applies to private drains 
within a Drainage Board’s district the Board could be put 
in motion against a ratepayer whose land adjoined the scene of 20 
the obstruction by a ratepayer at some considerable distance 
from it ; and that the Board might have more work thrust upon 
it than it was prepared to undertake. In my opinion, this position 
is safeguarded by the power to obtain the determination of a 
Magistrate which is provided both under s. 63 and again under 25 

■S. 62'.;, ;■ 

The question asked in the summons is answered, in the 
affirmative. 

As to costs, the defendant Board will pay the plaintiff the sum 
of £8 8s. and fees of Court. 30 

Question answered : Yes. 


Solicitor for the plaintiff : L. G. E. Sinclair (Palmerston 
North). 

Solicitor for the defendant : E. T. Moody (Shannon). - 
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[IN THE COURT OF ARBITRATION.] Ct. Aeb. 

Wellington' 

BKINDLE WELLINGTON HARBOUE BOARD. — 

W'Orkers' CompensaMon — Practice — Nonsuit — Powers of Court — Wo7'kers‘ Com- S, 

pe7isaMon Beguiatio^is, (1909 New Zealand Gazette, 717), R. 124. April ol 

The Court of Arbitration has the same jurisdiction in matters of O’Regan, J. 
nonsuit as has the Supreme Court. 

fPAleara and Sen v. Mayor, dbc., of W elli7igton{l) and Readford 
V. and Co., Xid. (2), referred to. 

'(1) (1890) IS N.Z.L.E., 1U3 ; 2 G.L.R. 22. (2) [1920] N.Z.L.Il. 383 ; G.L.Il. 199. 

CLAIM FOR COMPENSATIOJNT under the Workers’ Compensation 
Act, 1922. 

Plaintiff, an employee of the Wellington Harbour Board, 
claimed compensation for the loss of the sight of his right eye. 

5 He stated that on December 18, 1934, he suffered an injury to the 
eve by accident, in respect of which he received compensation 
during the period of total disablement, after which he re^sumed 
his emplOjTnent with the defendant Board. Though his earning 
capacity was not impaired, he stated that the eye gave him trouble 
10 more or less continuous^ afterwards, particuiaiiy on windy days, 
and that it would water badly about every three months, 
a distressing condition that usually lasted several days. He 
alleged, further, that on December 23, 1936, when he was pressing 
wool, a door of the shed in which he was working was blown open 
15 b a fierce gust of wind on which was borne a thick cloud of dust. 

The dust came into contact with both eyes, but he felt it mainly 
in the right eye. This occurred during the afternoon. Plaintiff 
stated that after rubbing his eyes he went on with his work until 
5 p.m., and, when he got home, he bathed both eyes with hot milk. 

20 He returned to work the following day, but was obliged to cease 
at noon on account of the pain in the right eye. He consulted 
Dr. Simpson, who had him placed in hospital, where an operation 
was performed, but ultimately the eye had to be removed from 
the socket. 

25 F. W. Ongley, for the plaintiff. 

J. F. B, Stevemmu, for the defendant. 


Cut, adv. mtU. 
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Ct. Abb, The Judgment of the Court was delivered by ' 

O'Regak, J, Dr. Simpson,, who was called' for the plaintiff, 
Bb-iotle/ ' states that the cause of the eye disabilit 3 ?’ was glaucoma, and he 
■ WEBEnroTON finds it difficult to coimect the two happenings — , 

. y . Habboijb' the accident and the glaucoma — except on the hypothesis that 5 
Bqabp . the eye was' predisposed to glaucoma, in which case any 
disturbance of the circulation may bring on an acute attack. He 
stated., inter alia, 

. . , ,, T think a possible interpretation — the most probable explanation— is 

. ^ . that the previous aecident caused a dislocation of the lens and that the dust ' ,10 
caused a topping-off, a glaucomatous condition. This theorj^ is borne out 
by the behaviour of the eye imder treatment and operation — the eye did 
not respond to treatment, and after the trephine operation the pressure did 
not drop as in ordinary simple glaucoma. This made me consider two 
possible underlying causes, tumour and ^ cyclitis. ■ Cyelitis was excluded, , 1 5 
and we excluded tumour after the second operation. This makes more 
pz’obable the dislocation theory. Haemorrhages may also be confidently 
excluded. 

Dr. Cohen, on the other hand, is satisfied that it would be 
impossible to have a dislocated lens for two years following an 20 
accident without the knowledge of the sufferer. He adds that 
there is no recorded case of glaucoma resulting from the contact 
of dust with the eyes, that the impact must be from something 
more substantial. A blow w-ould do it, because a blow would 
cause engorgement of blood, but even then the condition could 25 
not be latent two years. The text-books show that glaucoma 
follows immediate!}', or almost immediatehy. after the accident. 

Out of twenty-eight cases reported Wurdheim, the furthest 
dates were nine days and nineteen da^^s. Dr. Cohen is satisfied 
that there is no connection between the accident in 1034 and the 30 
glaucoma — a hardemng of the eye- ball — the cause of which is quite 
obscure. 

At the close of the plaintiff’s case Mr. Stevemon moved for a 
nonsuit, but the Court determined to hear the evidence for the 
defence, reserving consideration of the nonsuit. Having heard 35 

the evidence on March 8, the Court took time to consider 

its decision, and was proceeding to give an oral judgment on the 
following day when Mr. OyigUy intimated that he would elect to 
be nonsuited, inasmuch as there was a possibility of his getting 
further medical evidence. This Mr. Stevenson opposed, holding 40 
that the Court having heard the evidence presented for 

the defence the proper course w^as to enter judgment for 

the defendant, and thereupon the Court undertook to consider 
the matter further and to deliver a considered judgment. 

Originally every case under the Workers’ Compensation Act 45 
was an industrial dispute under the Industrial Conciliation and 


MM.'LMM. 


COURT OF ARBITRATION. 


■ Arbitration Act, and hence there was no jurisdiction to nonsuit. 
This was altered by the regulations under the Workers’ Com- 
pensation Act, 1908. See Eeg. 124, the effect of which is that 
this Court has the same jurisdiction in the matter of nonsuit as 
5 have the older tribunals. The right of a plaintiff to elect to be 
nonsuited exists at common law, and, though it has been abolished 
in England, it remains in this country. Further, it happens 
frequently in practice that the defendant moves for a nonsuit at 
the close of plaintiff’s case, but the Court reserves the point and 
10 decides to hears^the defendant’s evidence, as was done here. It 
is well settled that in such event the plaintiff may still elect to be 
nonsuited before judgment, or he may be nonsuited without his 
consent, as was done in O'Meara and Son v. Mayor, <&c,, 
of Wellington{l). Doubtless, a general rule cannot be laid down, 
Ig each case depending on its own particular circumstances, and 
it would appear that the Court has a wide discretion in the matter 
of nonsuit : c/. Meadford v. Nathan and Co., Ltd.(2), per 
Chapman, J.( 3). Inasmuch as the Court had commenced to 
deliver judgment in the present case, it may be that Mr. Ongley 
20 was too late to elect to be nonsuited. We think, however, upon 
further consideration that there should be an order of nonsuit, 
pursuant to Mr. Stevenson's motion. We fix costs at £10 10s., 
with £2 2s. allowance for one medical witness. 

Order for nonsuit. 

Solicitors for the plaintiff : Ongley, O' Donovan, and Arndt 
(Wellington), 

Solicitors for the defendant : Izard, Weston, Stevenson, and 
Castle (Wellington). 

(1) (1899) 18 N.Z.L.R. 103 ; 2 (2) [1920] N.ZX.R. 383 ; G.L.R. 

G.L.R. 22. ^ 199. 

(3) Ibid., 392-93 ; 204. 


[IN THE SUPREME COURT.] 

HOGG V. FOWLER (CONTROLLER AND 
AUDITOR-GENERAL). 

Local Authorities — Members'" Contracts — Member of Local Authority a Share- 
holder {as Bare Trustee only) of Company contracting with it — Whether 
disqualified as concerned or interested “ in such contract ” — Onus of 
Proof — Local Authorities {Members" Contracts) Act, 1934, s. 3. 

A registered proprietor of shares in a company transferred such 
shares for value to a purchaser, but the latter omitted to register the 
transfer and the proprietor remained on the register as a bare trustee 
for the purchaser. The company was concerned or interested in con- 
tracts (exceeding the prescribed minimum) made with it by the Board 
of a local authority of which the registered proprietor of the shares 
was a member. 

On originating summons to determiae whether the registered 
proprietor of the shares was disqualified as a member of the local 
authority. 



Ct. Abb. 
1938. 


Brindlb 

■■ V. 

Wellington 

HAbboub 

Board. 


Wellington 


OSTLEB, 


BUTTERWORTH’S LOCAL GOVERNMENT ' REPORTS. : , [1938] 



Held, 1. That, not being concerned or interested in a pecuniary 
■way, he was not disqualified under s, 3 of the Local Authorities (Members’' 
Contracts) Act, 1934, from membership of the Board. 

2. That onus of proof that a member has no concern or interest in 
the contracting company is on the registered shareholder. 

England V, .LrgrZ'ia(l) applied. 

(1) [1920] 2 X.B. 036. 


, 4 ^ 


ORIGINATING SUj^MONS under the Declaratory Judgments 
Act, 1908, for an. order determining whether the plaintiff was 
disqualified under s. 3 of the Local Autliorities (Members’ Con- 
tracts) Act, 1934, as a member of the Petone and Lower Hutt Gas- 
hghting Board by reason of the following facts: — ^ 

The Gas-lighting Board was a corporate body under the Petone 
and Lower Hutt Gas-lighting Act, 1922, and plaintiff had been 
a duly elected member of it for ten years prior to the issue of the 
summons. On November 30, 1934, a jirivate company, known 
as Ballinger Bros., Ltd., was incorporated, and plaintiff subscribed 10* 
to its memorandum of association for seventy -five £1 share's, 
which were dul}’^ allotted to him as fully-|3aid shares in satisfaction 
for the company’s liability for costs to the firm of Hbgg and Stewart, 
plaintiff agreeing with his partner to hold the shares on behalf 
of the firm. Plaintiff was named in the articles of associatioii 
as a director of the company, Which consisted of less than twenty 
members. Plaintiff attended the first meeting of directors on 
December 3, 1934, and then, knowing that the company contem- 
plated entering into contracts with the Board, lie obtained eoimseFs 
opinion, and was advised that he w^oukl become disqualified as 20 
a. member of the Board if the company, wiiile he held those shares, 
should enter into any contract with the Board to an amount of 
£10 or more. Thereupon, on December 14, 1934, plaintiff resigned 
ids position as a director, and executed and delivered to hivS partner, 

Mr. Stewart, a memorandum of transfer of the shares on December 25 



10, 1934, no scrip having been then issued. The contract with the 
partner wus that he should acquire the wiiole beneficial interest 
in the shares, the plaintiff taking other shares owmed by the partner 
in exchange. The transfer of these other shares to the plaintiff 
was duly registered, but Mr. Stewart, the partner, failed to register 30 
the transfer of the shares in Ballinger Bros., Ltd., and they remained 
in the name of the plaintiff. From December 16, 1934, however, 
when he signed the transfer, he had no beneficial interest in them 
whatsoever, nor any voice in the management of the company. 

The question for determination was whether the fact that the 35 
plaintiff was still the registered owner of the seventy-five shares 
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■disqualified Mm from membersMp of . the Board, the ' company 
having made contracts with the Board exceeding the prescribed 
.minimum. 

Harding, for the plaintiff. 

6 Currie, for the defendant. 

Cur. adv. vuU. 


OsTLEE, J. [After statmg the facts, as above :] Section 3 of the 
Act of 1934 provides that 

No person shall be capable of being elected or appointed to be or of 
1 0 being a member of any local authority if he is concerned or interested (other- 
wise than as a member of an incorporated company in which there are more 
than twenty members and of which he is not the general manager) in any 
contract made by the local authority, ... 

I think it clear that the Legislature, by excepting members 
15 of incorporated companies which contain more than twenty 
shareholders, indicated its intention that a shareholder in a com- 
pany containing less than twenty members should be deemed to 
be concerned or interested in any contract made by that company 
within the meaning of the section. But that, of course, means a 
20 shareholder who owns the beneficial interest in the shares. The 
mere fact that a person is the registered proprietor of shares in a 
company does not necessarily and conclusively prove that he is 
concerned or interested in the contracts of that company. The 
words “concerned or interested ” mean concerned or interested 
25 in a pecuniary way: see v. 

If a person has transferred shares for value three years ago, 
retaining no beneficial interest in them, and has executed and 
delivered a memorandum of transfer to the purchaser, so that 
nothing remains for the purchaser to become the registered holder 
30 of those shares except to present the transfer for registration, 
the person w^ho has transferred the shares has no concern or interest 
in any contract made by that company, nor has he any concern 
or interest in the company. He iSj it is true, the registered pro- 
prietor of the shares, but merely as a bare trustee, owing no active 
35 duty to the purchaser, and having no concern in the activities of 
the company. Counsel for the Crown admits that in December, 
1934, plaintiff genuinely parted with all beneficial interest in 
these shares. When he did that, plaintiff ceased to be concerned 
-or interested in a financial way in any contract made by the 
40 company, and therefore did not become disqualified under the 
section by the making of any such contract. 

(1) [1^20] 2 K.B. 636. 
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s.c. 
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Hoaa 


Fowliek. 


OSTJuER, J. 


Tiie question as to whether a member of ' a local authority : is 
disqualified under the section by being cojicemed or interested 
in any contract is one of fact depending upon the circumstances 
of each ease. If the Audit Office finds that a- Board member is 
a registered proprietor of shares in a company of less than twent}^ 5 
members which has made contracts bej^ond the prescribed aiiioimt 
with the Board, then it w^ould, of course, be Justified in assuming 
that an offence had taken place. But if the member is able to 
piwe, as in this case, that he has no concern or interest in the 
company, then no offence has been committed. The onus , should 10. 
be on the registered shareholder, and the facts should be 
narrowly investigated. But if the registered owner has genuiiiety 
parted with the beneficial interest in the shares, he has ceased 
to retain the interest or concern of a shareholder in its eoiitracts. 

The facts of this case prove that the plaintiff is not and never lias 15 
been disqualified under s. 3 of the Local Aiithorities (Members’ 
Contracts) Act, 1934, from membership of the Petone and Lower 
Hiitt Cxas-iighting Board, and I answer the question for determina- 
tion accordingly. 

Question cmstoered accordingly. 

Solicitors for the plaintiff : Meek, Kirk, Harding, mid Phillips 
(Wellin.gton). ■■■ 

Solicitors for the defendant : Grown Law Office (Wellington). 
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[IN THE PRIVY COUNCIL.] 


De bueger 

Plaintiff 


Affellant 


AND 


J. BALLANTYNE AND COMPANY, 

LimTED Respondent 

Defendant. 


Contract — Performance — Contract made in Etigland to be performed irt New 
Zealand — Payment in Pounds sierUn<p' — Whether Enylish or New 
Zealand currenaj. 

The word “ sterling,” if used in any business document in London, 
means “British sterling” and nothing else. 

The word “ sterling” was added in the agreement of service made 
in London between the parties in order to define what means of dis- 
charge — f.e.j what curreney^ — ^was being stipulated, because the unit 
of account (the word “ pound or symbol “£”) was the same in 
England and in New Zealand. The term sterling ” was an express 
term intended to exclude, and in fact excluding, the prima fade rule 
according to which the currency of New Zealand, the place of payment, 
would be meant. 


N.Z.L.G.R. 
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Adelaide Electric Supply Co., Ltd. v. Prudential Assurance J,C. 

Co., distinguished. I9H8. 

Payne v. Deputy Federal Commissioner of Taxation{2) ; Auck- 

land City Corporation and Auckland Transport Board v. I)e Biteger 
Alliance Assttrance Co., Ltd.{3) ; and King Line, Ltd. v. 

Westralian Farmers, Ltd.{4^), mentioned. J. Ballajsf- 

Quaere, Whether the construction of the service agreement would 
have been the same if it had been entered into in New Zealand. 2. 

So held by the Judicial Committee of His Majesty’s Privy Council, 
reversing the judgment of the majority of the Court of Appeal {Ostler, 

Blair, srndi Kennedy, JJ., Reed, A.C. 3., dissenting), [1936] N.Z.L.R. oil, 

G.L.R. 410, and restoring the judgment of Northcroft, 3 [1935] N.Z.L.R. 

1043, [1936] G.L.R. 4. 

(1) [3934] A.C. 122. (3) [1937] N.Z.L.G.B,. 4. 

(2) [1936] A.C. 497. (4) (1932) 48 t.L.B. 598 ; 43 Ll.L.Jt. 378. 

APPEAL (No. 30 of 1937) from the judgment of the majority of 
the Court of Appeal (Ostler, Blair, and Kennedy, JJ., Reed, A.C.J., 
dissenting), [1936] N.Z.L.R. 511, G.L.R. 410, allowing an appeal 
from the judgment of Northcroft, J., [1935] N.Z.L.R. 1043, [1936] 

5 G.L.R. 4. 

The facts sufficiently appear from the above-mentioned judg- 
ments, where the agreement under notice is fully set out. 

J. D. Oasswell and A. Lloyd, iov the appellant. 

Alexander Ross and Paul Tyrie, for the respondent. 

10 Cassivell, for the appellant. The word “sterling” in the 
agreement between the respondent company and the appellant 
means British currency. The general rule that monetary obliga- 
tions are effectually discharged by payment of that which is legal 
tender in the locus solutionis applies only when there is nothing 
1 5 to take the ease out of the general rule, and the use of the word 
“ sterling ” by the parties to the agreement takes this ease out 
of the general rule. The agreement related to a commercial 
transaction, and is to be interpreted according to the law of the 
contract, which is the law by which the parties intended to be 
20 governed, such intention to be ascertained from the contract itself 
and its language. The surrounding circumstances were such 
that the parties must be assumed to have intended that the word 
“ sterling ” should bear the same meaning in which that word 
then was, and now is, used in England. In England, the word 
25 has, and had at the time of the making of the agreement, the 
well-known meaning of “ British currency,” as distinguished 
from the currency of other countries. The contention that the 
respondent company’s obligation could be discharged by payment- 
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in New Zealand ■ currency ' deprives the word “ sterling ’’ of all 
In this agreement, the word was: intended to define 


, V j '" meaning, jlaj, wjulao 

'De Bueiger the measure, and not the mode, of payment: Auckland City 
CoT2)oration and Auckland TranspoH Board v. Alliance Assurance 
Co., Ltd.(l) ; Jacobs, Marcus, and Co, v. Credit Lyonnais{2) ; 
.SauThders v. Drake{^); Scott v. Bevan{i) ; and Broken. Hill. Pro- 
prietary Co., Ltd, V. Laiham{5), [Counsel w^as stopped by the 
Board.] . 


V, 

X Baelaj?-- 

f YWE ANU 

Co., Ltd. 


Alexander Boss, for the respondent. Under cl. 4 of the 
agreement, the appellant’s employment as tailor cutter 1 0 
was to be subject to the usual provisions of employment 
of that nature adopted by the respondent company in 
New Zealand. The " pound sterling ” means the unit of 
account or money of account common to England and New 
Zealand, and these words were used in the memorandum of agree- 15 
ment to mean the pound as a unit of account. The obligation 
expressed in pounds sterling ” in it w’as fully discharged by 
payment to the appellant by the respondents of £700 per annum 
in New Zealand currency. It was not the intention of the parties 
at the date of entering into the agreement that any question of 20 
rates of exchange should arise. The proper law of the contract 
is New Zealand law : Mount Albert Borough v. Australasian 
Temperance, and Creneral 2Iutual Life Assurance Society, Ltd. (6) ; 
Adelaide Electric Supply Co,, Ltd. v. Prudential Assurance Co., 
Ltd,(l) ; and Case de Mixt Mon€ys{S). 25 

^ . in ■ reply . ■■ ■ " 

The Judgment of their Lordships was delivered by 

Loan Weight. This appeal raises a short but interesting 
question of the coiistruetion of an agreement about which the 
decisions in the Courts of New Zealand have exhibited differences 30 
of opinion. The agreement was made in London on August 2, 
1932, between the revspondents, described as ‘‘a company iiicor- 
“ porated in New Zealand, whose London Office is at 117 Wool 

Exchange, Basingliali Street, in the City of London^ ^^^d the 
appellant, described as Charles Francis Martin de Bueger, of 35 

139 Albany Street, Regents Park, in the County of London.” 
Under the agreement the appellant was to proceed to New Zealand, 

(1) 1 19:^7] .N,Z.L.G.R. 4. ■ (5) [1933] Ch. 373. 

(2) 12 Q.B.D. 589. (6) [1937] N.ZX.G'.R. 65. 

(3) (1742) 2 Atk. 465 ; 26 E.R.'68i.- (7) [1934] A.C. 122, 

<4) (183!) 2 B. & Ad. 78 ; 109 E.B, (8) (1605) 2 State Tr. 113 ; I>av. 48. 

1073. ' ' ■ • 


there to be employed by the respondents as a tailor cutter for 
a period of three years from his arrival at a remuneration of £700 
^ sterling a year., D® Bitegeb;' 

The sole question is whether the appellant is entitled under j bIllan 
5 that- agreement to be paid according to tlie English or the New tyne and- 
Zealand value of the pound. At the date of the a,greenient the Ttd.. 

latter was at about 10 per cent, discount as compared with the 
former, later during the period of the service the discrepancy 
rose to 24 or 25 per cent. 

10 A special case was submitted to the Court. It stfites that 
tiie appellant had always consistently claiineil to be paid the 
agreed salary in such sums of New Zealand ciirreney as should 
“ be the equivalent at the time of each payment of the same 
amount in sterling ’’ and that the respondents had refused to 
15 pay the £700 otherwise than in New Zealand currency. Tlie case- 
stated three questions for the opmion of the Court, of wliich the 
answer to the first is decisive of the dispute. It is 

(1) Was the plaintiff [appellant] entitled to be paid the agreed .salary 
in such amounts of New Zealand cairrency as would be the equivalent of 
20 sterling according to the rate of excliange current at the time of each 
payment ? . 

No point is raised on the j)brasing of this question which might 
seem to suggest the answer. Question 2 is whether, if the appellant 
is right in his claim, the deficiency on each periodical payment 
25 carries interest ? This is not now disputed. Question 3 is whether 
the payments actually made in New Zealand currency of £700 
were a full discharge of the agreed salary ? The answer to that 
question obviously must follow the answer which is given to the 
first question. 

30 Northcroft, J., in the Supreme Court decided in favour of the 
appeUant(l). He held in effect that the question was purety one 
of construction of this particular contract. The use of the word 
‘‘ sterling ” could not, in his opmion, be regarded as a rnere- 
liabit of speech not meaning anything more than legal tender., 

35 In this contract he thought the word must be construed as signi- 
fying English currency in contrast with current of other countries,, 
and in ^particular with that of Australia or New Zealand. He 
referred to recent cases in which this contrast between sterling 
and other currency was plainly recognized. 

40 In the Court of Appeal that decision was reversed by a 
inajority(2). Meed, A.CJ,, who dissented, held that in the absence 
of the word “sterling” the salary w^ould have been payable in 
(1) [1935] N.Z.L.B. 1043; [1936] (2) [1936] K.Z.L.R. 511; G.L.R. 
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Zealand currency because it was the currency 'of tbe place of ' 
performance. But the use of the word '' sterling/^ which was not 
Be Bfegeb common form in a contract of service, in a commercial contract 

■ J Ballak executed in London, must, in his opinion, be taken to ' 

■ TYNEAjffB express ‘'the intentions of the parties as to the currency in which .5' 

O p.,. Lt d. remuneration should be paid.” He held that “sterling” 

here meant British currency and was in constant use in that 
sense(S), ' ■ . ■ ■ 

Ostler, J., as also Kennedy, J., with whose judgment Blair, J., 
agreed, took the opposite view. Ostler, J., held that as in August, 10 

1932, the New Zealand pound was only at a discount of 10 per 
cent, and was not depreciated to 25 per cent, until January, 1933, 
the appellant was not likely to have exchange questions in his 
mind, and, if he had, should have insisted on less ambiguous 
language than the word “ sterling,” which he said was used both in 15 
England and New Zealand as meaning the currency which has now 
taken the place of gold as legal tender. He would have come to 

a diifereiit conclusion if the New Zealand pound had been a different 
unit of account when the contract was made, but held that it 
followed from Adelaide Electric Supply Co., Ltd. v. Prudential 20 
AssMmnce Co., ijj.(4), that the English and New Zealand pound 
were the same, and hence that payment in New Zealand currency 
was a sufficient performance, since in New Zealand the word 
“ sterling '' at least until the Reserve Ba-nk of New Zealand Act, 

1933, meant nothing more tiian paper money which had taken 25 
the place since August, 1914, of the sovereign as legal tender(5). 
Kennedy, J., also emphasizes as the ground of his decision that 

“ the English pound or the pound sterling, as the unit of account, 

“ is not only identical with the EngliBli pound used in England 
“ for so many years, but it is also one and the same as the New 30 
“ Zealand pound “ The pound in New Zealand is,” he held, 

“ the Siune unit of account as the pound in England, not merely 
“ a unit of account with the same name ” ; hence he concludes 
“ the obligation to be discharged by payment in Nev' Zealand is 
expressed in a money of account common to New Zealand and to 35 
“ Englainl, and will be discharged b}’ tender of that wdiichis legal 
“tender at the place of performance ” (7). Thus in his judgment 
tlie word “ sterling ” adds nothing. It merely, he adds, 

“ emphasizes what is already clear, that the money of account is 
■“ English ”(8). He seems to use interchangeably unit of account 40 

13) (1936] N.ZX.R. 511, '523; (C) 528, I. 35 ; 416. 

G.L.R. 410. 413. (7) Ibid., 529, I. 4 , 417. 

'■ - ■ (4) [1934] A.C. 122. : (S) Ibid., 529, 1. 27 j 417. 

(5) [1936] NZX.R, 511, 526-r27 ; 

G.L.R. 410, 415. 
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and money of account, though the former should refer to a 
denomination and the latter to a currency. 

Their Lordships, with the greatest respect, find themselves 
unable to agree with the majority of the Court of Appeal. It is 
5 important to realize what the Adelaide case(9) actually decided. 
The decision was that a sum in “pounds ” payable under a con- 
tract made in England but payable in Australia was payable not 
in sterling but in Australian currency. The difference in money 
value was very substantial, so that to a practical mind it would 
10 seem wrong to say that the English pound and the Australian 
pound were the same. They were only identical in name and as 
a matter of words, though up to 1914 they had been the same 
both in name and in fact, both being linked to gold, and based 
on the same gold coin, the sovereign. This identity in words 
1 5 combined with practical difference in value was expressed by 
Lord Warrington of Clyffe in the Adelaide case, where he said : 
“ I have come to the conclusion that merely as a unit of account, 
“ the pound symbolized by the ‘ ’ is one and the same in both 

“ countries, and that the difference in the currencies merely con- 
20 “ cerns the means whereby an obligation to pay so many of such 
“ units is to be discharged ’’(10). It was just this difference in 
the “means” of discharging the obligation — that is, the actual 
currency — which was the essence of the case. 

This practical difference was again emphasized in Payne v. 
25 Deputy Federal Commissioner of Taxational!), where an Australian 
taxpayer was objecting to convert income received in English 
sterling and left in England into Australian currency when making 
his tax returns. The figure of income, if so converted, was 
substantially higher than it would have been if he could have 
30 brought in his sterling income at its face amount. It was held 
that he was bound to convert the English pounds into Australian 
pounds. The name of the measure of the obligation might be 
identical, but the measure of the value connoted or of the means 
of discharging it was different. 

35 It is clear that under a contract like that in question what 
matters 'to the parties is the means — that is, the currency — in 
which the obligation is to be discharged. In their Lordships’ 
judgment the word “ sterling ” was added in the agreement in 
order to define what means of discharge — ^that is, what currency — 
40 was being stipulated. The necessity for adding the word was 
simply because the “unit of account” the word “pound” or 

(11) [1936] A.C. 497. 
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sviiiboi ” is .the same both in England and in New Zealand. , 

If the word “'sterling’’ had. not been inserted, 4he salary AYouid 
been pawaMe in New ' Zealand currency, that being ' the 
]ilaee of paymeiit, on the 'principles laid down in the Adelaide 
case{12b The effect of t.hat decision was recently siimmarized 5 
by tliis Bociixi in A-acMand City Corporation and Aucldand Trans- 
port Board w AMame Assurance Co., Ltd.{V^) : “It is €|mte . 

eleiir that the whole, problem [in that case] arose be.cause, of the 
“ divergence in value of t.he two currencies, . and it was solved, 

'“as a tpaestio.!! of construction,, by determining what currency, ' 1.0 
“ on ilie true construction .of the contract, was connoted by the 
"‘use of the word ‘pound.’ ^ It . was. he.ld that in the absence of 
'“express terms to the contrar^g 'or of matters in the contract 
“ raising an inference to the contrary, the currenc,y of the country 
“in wlileh it was ■ stipulated payment was to be made 'was the. id 
“ currency !!iea,nt. Cbntraets ' are expressed in terms of the unit 
*’ of account, but the 'unit of account ivS only a denomination coii- 
'■ noting tlm a.p|.>ropriat.e currency ”(14). In the agreement here 
in the word “ sterling ’’ in their Lordships’ judgment 

is ail exrjress term intended to exclude, and, in fact, excluding, 20 


the priofn ftcir rule according to which New" Zealand pounds 
uould ho meant, as being the currency of the place of payment. 

It is impossible in their judgment to regard the word as indicating 
siiuply legal tender at the place of payment, New Zealand. The 
agreement is clearly on its face a formal and studied document. 25 
it is drawn up and executed in London between the respondents’ 
London house and the appellant, a London resident. The 
insertion of the word “sterling” is not common form in a service 
agreemeiit like this. If it is used in any business document in 
Loiidon, it naturally means “British sterling” and nothing else. 30 
It is used ill this sense habitually in exchange quotations and in 
documents dealing wdth international transactions, in which it is 
necessary to tlefiiie the currency intended, including transactions 
with the Dominions. The contrast between sterling — sc., British 
sterling or currency — and Dominion or Colonial currenc}^ is fomiliar. 3 5 
The contrasted use of these terms is to be found in seventeenth 
and eighteenth century authorities, of which some are cited in the 
Addaide case(i5). The contrast between sterling and other 
currency is also illustrated in the King Line, Ltd. v. Westmlian 
Farmers, Lld.{l%), where the charter-party distinguished betw^een 40 
British sterling and Australian currency, and also passim in recent 

(12) 11934] AB. 122. , , (15) [1934] A.C. 122, 153, ■ '' 

(13) iiWj N.Z.L.G-.B.L , (16) (1932)48TX*R. 598 ; 43L1X.R. 

(14) im., 152, L 16, 378. 
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J-adgmeixts ill this country such as the Adelaide case(i7:) and the 
Auckland case{18). Having regard to the place where, and the 
parties between whom, this contract, was made, their Lordships 33e Bueger 
are satisfied that the appellant’s claim is well founded. It is not j 
5 to be forgotten that in August, 1932, exchange questions were tynb'anb 
matters of business moment. The appellant who was going to 
New Zealand might naturally desire to be assured that he would 
be paid in the currency with which he was familiar. 

Their Lordships do not desire to express any opinion on the 
10 question whether the construction of the agreement would have 
been the same if it had been made and entered into in New Zealand. 

On this question eminent Judges in New Zealand seem to differ, 
and their Lordships need not decide it on this occasion. But it 
would not, in their Lordships’ Judgment, be right to attribute 
15 to the appellant, or indeed to the respondents’ London house, 
or to those who drafted the agreement, any familiarity with the 
law and practice of New Zealand in matters of currency, or any 
intention to import that law or practice, whatever it might be, 
into the agreement, which was obviously drafted with the idea 
20 of elimhxatmg any doubt or dispute that the appellant would be 
paid the same amount of salary as if he were working in England. 

For these reasons, their Lordships are of opinion that the appeal 
should be allowed and the judgment of Northcroft, J., restored. 

If the parties are unable to agree on the sum to w’hich the 
25 appellant is entitled, there must be an order for a reference to the 
Supreme Court to fix it. The appellant will have his costs of 
this appeal and his costs in the Courts below. , 

Their Lordships will humbly so advise His Majesty. 

Appeal allmved. 

Solicitors for the appellant : Lloyd and Lloyd (London), agents 
for Bell, Gully, Mackenzie, and Evans (Wellington). 

Solicitors for the respondent : Wray, Smith, and Halford 
(London), agents for Raymond, Stringer, Hamilton, and Donnelly 
(Christchurch), 

(17) [1934] A.C. 122. 


(18) [1937] N.Z.L.aR. 4. 
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[IN THE COURT OF ARBITRATION.] ' 

iS^ATTA WELLINGTON HARBOUE BOARD. 

Hoy/vers' Com-pensaMon — Liability for Compensation — Scheduled Infury to 
Right Forefinger~No loss of Earning Capacity — Whether “ Permanent 
of the use o/ ” damaged Fmger-joint — WorkeiP Compensation Act, 
l'922y s. S, Second ■ Schedule. 


A worker whose injured right forefinger is stil! capable of fulfilling 
its natural and normal functions to an appreciabl© degree — ■weight of 
medical opinion opposing amputation of a phalanx thereof — is not 
entitled to the compensation provided in the Second Schediile for the 
permanent loss of the use of such finger. 


CLAIM FOR COMPENSATION under, the Workers’ Compensa- 
tion Act, 1922. 

The plaintiff met with an injur}- by accident, under circum- 
^stanees entitling him to compensation, at the Wellington water- 
front on August 11, 1937. His right hand was lacerated, and he 5 
paid £21 6s. 6d. for temporary total disablement. 

He claimed in addition a weekly payment of 4s., being 
5 per cent, of full compensation, for the permanent loss of the use 
of the terminal phalanx of the right index finger. It was common 
ground that there was permanent disfigurement and impairment 10 
of function of the finger, but that there had been no loss of earning 
€apacit}% plaintiff hawing resumed his former employment with 
the defendant Board at the same rate of wages. 

The one question in issue was whether the injury amounted 
to permanent loss of the use of the damaged finger- joint within 15 
the meaning of the Second Schedule of the W'orkers’ Compensation 
Act, 1922. 


F, W. Otigley-y for the plaintiff. 

J. F, B. Stevenson, for the defendant. 

Cur adv. vult. 20 


The judgment of the Court was delivered by 

O’Regan, J. Dr. W, S. Robertson, who was called for the 
plaintiff, states that the injury is permanent, but that the joint, 
being partially hooked inwards, is in a much better position than 
if it were bent further inwards so as to form a “hammer finger.” 25 
The finger is brought into use if the object grasped is sufficiently 
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large; but, as the joint cannot be bent fully inwards, it cannot Ct. Af.b. 
be used for grasping any small object, such as a pen or a wire nail, 
and the plaintiff gave the Court a demonstration, indicating that, j^atta 
in grasping such objects, he brings his thumb against the side of 
o the joint, the phalanx projecting beyond. Dr. Robertson thinks Habbo'or 
that the second joint, the movement of which is still rather limited, 
will improve, and he does not recommend amputation of the O’Regan, J, 
terminal phalanx, giving as the reason for his view that it is useful 
in picking up or grasping objects large enough to enable the finger 
10 to be pressed firmly against them. Dr. Austin, also called for the 
plaintiff, agrees with Dr. Robertson in his description of the injury, 
but is of opinion that the finger would be more serviceable if the 
terminal phalanx were amputated, and he adds that he has 
advised amputation from the outset. For the defence Dr. Mackay 
15 agrees with Dr. Robertson that there is permanent injury, but 
that the terminal phalanx is too useful to warrant amputation. 

He thinks that were the phalanx bent inwards sufficiently to make 
a hammer finger,’’ though it might still be useful for some purposes, 
yet it would be in a position making the hand so awkward that he 
20 would advise amputation. Under the circumstances, however, 
he thinks that there is so much useful function in the injured 
phalanx that amputation is inadvisable. Under cross-examination 
Dr. Mackay agrees that the joiirt will not bend beyond the position 
in which plaintiff holds it, and that for this reason it may be that 
25 he feels the phalanx in the way ” when picking up small objects, 
but the witness insists that the damaged part is brought into 
action and is quite useful in grasping such objects as a shovel- 
handle or a track-shaft. 

The Second Schedule, prescribing the payment of compensa- 
30 tion for the injuries therein prescribed irrespective of impaired 
earning capacity, was enacted first in 1908. Throughout the 
Schedule the words used are 

loss of both eyes, loss of a hand or a foot, the total loss of a joint of a 
■■■. finger, , v:&o. • 

35 but the words are added : 

For the proposes of this Schedule an eye, hand, or foot shall be deemed 
to be lost if it is rendered permanently and wholly useless. 

The meaning of these words was well illustrated in Grace v. Auck- 
land Gas Co,, Ltd,{l), There plaintiff’s right eye had been injured 
40 so seriously as the result of accident in the course of his employ- 
ment that it was agreed that, though the eye was not sightless, 
yet were the other eye injured to the same extent, the plaintiff 
(1) (1913) 15 a.L.B. 442. 
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would be unable to earn wages. This Court (per Sim, J.) held that 
the eye was “ permanently and wholly useless within the meaning 
of the Second Scheduie(2). 

The limitation imposed on the Court b}' these wmrds was con- 
sidered in Simmons v. Lambert(3). In that case, the plaintiff had 

suffered the loss hy amputation of the two Joints of the right 

O’EsuAisr,. J. index finger and the second and third fingers w^ere so stiff and 
contracted that they were held to be useless. Nevertheless, the 
Second Schedule, though it prescribed the payment to be aliou'ed 
for the loss of fingers or parts thereof by amputation, did not 
ordam payment for any member j^ermanently and wholly useless,'' 
save in respect of '' an eye, hand, or foot,'’ Accordingly, this 
Court (per Sim^ J.) ordered that weekly compensation be con- 
tinued until further order(4). Apparently, it was on account of 
the anomalous position disclosed by the case in question that the 
Second Schedule \vas amended by s. 15 of the Workers’ Compensa- 
tion Amendment Act, 1911. The words 


10 * 




F or the purposes of this Schedule an ej’-e, hand, or foot shall be deemed 
to be lost if it is rendered permanently and wholly useless 

were repealed and the following words were substituted : 20 

For the purposes of this Schedule the expression ‘‘ loss of ” ineludes 
permanent loss of the use of. 

Clearly the effect of the amendment w’as to enable the Court to 
treat any injury covered b}’' the Second Schedule as equivalent to 
loss by removal or amputation of the injured part if the circiim- 25 
stances warranted its doing so. Thus the difficulty which 
confronted the Court in Simmons v. Lambert Bros, was disposed of. 

Though there is no reported case illustrating the principle on 
which the Court wdli act in determining wdiether a plaintiif who 
has suffered injury, say, to a finger or a joint thereof, has sustained 30 
''permanent loss of the use of” the damaged member, the point 
has been frequently considered, and the Court has never decided 
in frvour of plaintiff where the weight of medical evidence was 
to the effect that the loss was not equivalent to loss by physical 
separation. Here the medical witnesses called by the plaintiff 35 
are divided in opinion, and the majority emphatically oppose 
amputation of the injured phalanx for the reason that the finger 
is more useful with than without it. Unquestionably, the 
plaintiff, in the course of his work, will handle objects usually 
larger than such small objects as nails and penholders, and 4^ 
accordingly w’-e hold that the finger is still capable of fulfilling its 

(2) (1913) 15 GX.R. 442, 443. (4) Ibid,, 365. 

"(3) (1909) 12 GX.B. 364., - 
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natural and normal functions to an. appreciable degree. Plaintiff 
has been paid weekly compensation for the period of temporary 
totar disablement resulting from the accident, and so judgment 
must be for the defendant Board, to whom leave is reserved to 
5 apply for costs. 

Judgmmtf accordingly. 

Solicitors for the plaintiff : Ongley, 0" Donovan, and Arndt, 
(Wellington). 

Solicitors for the defendant: Izard, Weston, Stevenson, and 
Castle (Wellington). 


STEWART i;. WELLINGTON CITY 
CORPORATION. 

Worker's' Compensation — Assess^neyit — General Neurasthenia — Policy of Court 
not modified — Workers’ Co'mpe7isation Amendment Act, 1936, s. 9. 

Section 9 of the Workers’ Compensation Amendment Act, 1936, 
requires no modification of the policy of the Court of Arbitration that 
in normal cases of neurasthenia — prompt settlement being the remedy 
most appropriate and effective — there should be full weeldy compensa- 
tion to date of settlement and three months, in addition, by way of 
lump sum. The plaintiff will refuse at his peril an offer of such settle- 
■ ■ ment.''' ■■ , ■ ■ 

Adam v. Westport Coal Co., Ltd.{l), and Jones v. The King{2), 
referred to. 

(1) [1927-283 K.Z. W.C.C. 17. (2) [1933} G.L.R. 437. 

CLAIM FOR COMPENSATION under the Workers’ Compensation 
Act, 1922., 

The plaintiff alleged that on or about May 29, 1936, he suffered 
an injury by accident arising out of and in the course of his 
5 employment in that, while emptying a sack of rubbish into a dust- 
cart, he bruised and injured the small of his back in the region 
of the sacro-iliac joint by collision with the iron bar of the dust- 
cart. Though accident and injury were formally denied, they were 
admitted in fact, inasmuch as compensation at the rate of £3 4s. 

1 0 por week was paid to October 30, 1936. The defendant Corporation 
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deiiied further liability beyond weekly compensation as from the 
date of the last payment to December 18, 1936, amounting ^ to 
£22 9s, 9d., but plaintiff claimed full weekly payments to date of 
judgment and such additional compensation by of coinimited 
weekly payments as may be reasonable. 5 

The medical witnesses agreed that there had been no bone 
injurj^, and it was not suggested that there was anything in the 
nature of permanent disablement, indeed the original injury could 
onty be described as trivial. Dr. Douglas Brown, who saw plaintiff 
for the Corporation on the day of the accident, diagnosed a bruise 1 0 
and was of opinion that the injury would clear up in about tliree 
weeks during which he counselled plaintiff to bathe the injured 
part ill hot water. Dr. Browm appeared to have seen the plaintiff 
regularly every w^eek until August 25 following, when he suggested 
that plaintiff settle the case and return to work. Plaintiff then 15 
consulted Dr. Richards, who thought he should receive a further 
six weeks’ compensation, and Dr. Walter Robertson, to whom he 
referred plaintiff, agreed. He then received six further w^eekly 
pa^nnents as from August 19 , 1936 , and on October 29 the town 
clerk vTote plaintiff that a further six weeks’ compensation would 20 
be paid in final settlement. Plaintiff then consulted Drs. Austin 
and Paterson. Later, he consulted Dr. Sternberg, and, after him, 

Dr. Gillies. Then, through his counsel, he offered to settle for 
compensation to date plus three months’ additional payment. 
That offer was refused, and plaintiff had had no subsequent 25 
treatment, though he still complained of pain and inability to work. 

In February, 1937, having tried unsiiceessfully to get a special 
fixture for the disposal of the case by the Court, Mr, Ongley, on 
plaintiff’s behalf, suggested that the case might be disposed of 
in the Magistrate>s’ Court pursuant to s. 20 of the Workers’ Com- 30 
pensation Act, 1922, but this proposal wa»s not accepted, and so 
the case had remained in abeyance since. 


F, W. Onghy, for the plaintiff. 


J. O'^Bhea^ for the defendant. 

The judgment of the Court was delivered orally by 35 

O’Reoan, J. [After stating the facts, as above :] Dr, Richards, 
who saw the plaintiff six or eight weeks after the accident, when he 
was unable to stand upright and complained of pain in the lumbar 
region, eoneluded, and is still of opinion, that plaintiff is quite 
honest, and he sent him to Dr. W. S. Robertson, who counselled 40 
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the payment of six weeks’ further compensation. Dr. Richards 
has seen him on several occasions since, and states that, although 
he is now able to stand in a more upright position, he is still 
'' very nervy.” He thinks that he could do light work if it were 
5 available, and he adds that the complaint of pain and the fact 
that plaintiff perspires freely, particularly in the locality of the 
injured part, is an indication of nerve injury. Dr. Austin, who 
saw plaintiff first on February 5, 1937, found that he could not 
then stand upright without pain, though there was no wasting 
10 or fracture. He diagnosed fibrositis and advised massage. He 
last saw him the day before the hearing, when there was full 
flexion of the left thigh, the pulse was 108, and he adds that the 
insistence of plaintiff of giving a detailed account of what the other 
doctors had said to him indicates neurasthenia. Dr. Paterson saw 
15 plaintiff first on February 12, 1937, when he complained of pain 
in the sacral region and inability to do any work. Plaintiff 
complained that he was unable to lie on his left side, and that there 
was a good deal of aching down the front of the left thigh . Dr. 
Paterson found three small scars over the lower back, but other- 
20 wise the back presented a normal appearance and its movements 
w^ere, and are, normal. The region of the cocyx w^as tender on 
palpation, and there was marked tremor of the fingers. In Dr. 
Paterson’s opinion, the case was one of traumatic neurasthenia 
pure and simple, and he advised massage and the administration 
25 of bromide. Dr. Paterson has seen the plaintiff several times 
since, and finds the condition unchanged ; but he thinks the plaintiff 
will make a complete recovery after the case has been settled. 

Dr. Giesen, who sa'sv the plaintiff first on March 3, 1937, and again 
on February 23 last, on each occasion in consultation wdth Dr. 
30 Douglas Brown, says that, though there is a mark above the buttock, 
the result of the accident, and two other marks in no w^ay con- 
nected therewith, there is no organic injury. He pronounces 
Xjlaintiff a neurasthenic, and says that he would have recovered 
shortly after that condition had supervened had the case been 
35 settled. Dr, Douglas Brown found no more than a superficial 
injury, and advised accordingly. On August 25, 1937, he reported 
to the defendant Corporation, advising settlement by payment of 
six weeks’ compensation in a lump sum, as plaintiff w^as developing 
a neurasthenic condition. He saw the plaintiff quite recently, 
40 and found the condition unchanged. 

Mr, O'Shea, who appeared for the defendant Corporation, seems 
to make light of the plaintiff’s condition, and expressed the opinion 
that the Court usually deals too tenderly with cases of this kind — 
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that as a result injured men are induced to refuse reasonable offers 
of settlement, feeling that they will be dealt with more liberally 
by the Court — and he suggests that plaiiithf would be liberally 
compensated by allowing him the additional compensation offered. 
On behalf of plaintiff, Mr. Ongley submits that, this being a genuine 
case of neurasthenia, his client should receive full compensation 
to date and a reasonable commutation of future payments as 
w^-^ell. 


In addition to hearing the medical evidence, the Court lias had 
the advantage of seeing and hearing plaintiff himself in the witness- 
box. and we have no doubt whatever that his is a normal case of 
neurasthenia. That condition frequently supervenes in cases of 
serious injiii\v ; but it sometimes follows trivial injuries, and it 
is now well established that prompt settlement is the remedy 
most appropriate and effective. Accordingly, the Court lias long 
since established the rule that in such eases there should be full 


& 


ll> 


15 




w'eekly compensation to date of settknnent and three months, 
in addition, by way of lump sum. If such a settlement is offeTed, 
the plaintiff will refuse it at his peril, and there have been many 
eases, though few <jf tliein appear to lia^'e been reported, wbere 20 
this Court has refused compensation beyond the amount offered. 

In Admn v. Westport Coal Co., Ltd.{l), weekly eomjiensation had 
been paid for some time, but the ease was brought to Court to have 
the amount of compensation fixed. There w'as considerable con- 
flict of medical opinion as to the condition of plaintiff ; but it w’as 25 
common ground that there w^as a substantial element of neuras- 
thenia in the ease, and the defendant eompain' paid into Court 
three months’ compensation, in addition to w’eekly j>ayments to 
date, plaintiff having refused to ae<*ept the amount. Although 
plaintiff’s condition had not improved when the case came to trial, 30 
this Court {]3er Frazer, J.) w’^as satisfied that recovery had been 
delayed by reason of plaintiff’s refusal to accept the amount offered, 
and refused to penalize the defendant company and gave judgment 
for the amount paid into Court without costs. The case of Jones 
V. The Kin(j{2} is authority for the proposition that where a 35 
claimant has recovered from the physical effects of an injury. 





as far as recovery is possible, and is offered compensation which he 
unreasonabty refuses to accept, and he siibse<|uently develops a 
neiirastheiiic condition, ,it is not true traumatic neurasthenia ^ 
arising from the injury, but is rather an anxiety neurosis, and in 40 
such a case the Court wiE regard that neurosis as unrelated to the 
original injury and will refuse compensation in respect thereof. 

(1) [im-m w*ae, n* . , (2) imzz] g.l*r. , ;;; 
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: Moreover, this class of case must be considered now in the Gt. Abb. 
light of s. 9 of the Workers'" Compensation Amendment Act, 1936, 
which has been in' operation since January 1, 1937. The' section * Stewabt 
in no way requires any modification of the policy of the Court, on 

o as the same has been outlined, in cases of neurasthenia. Inasmuch City 
as the section, however, empowers the medical practitioner who has 
been treating an injured man, as well as a medical committee of — 
three, to terminate compensation, the statement herein outlined Q R ^igan , J. 
of the Court’s view should assist them in determining any case 

19 where the neurasthenic element is not complicated by any other 
disabling factor. 

Here the medical evidence is all one way. Plaintiff is suffering 
from a neurasthenic condition, the sequela of an injury by accident. 

It is unfortunate for both parties that, owing to a combination of 
circumstances, the Court has not sat in Wellington for a con- 
siderable time. Had the defendant, at the time an offer of settle- 
ment was made, tendered to the plaintiff or his solicitor an 
amount equal to full compensation to the date of the offer and three 
months in addition, the Court would be constrained to hold, in 

20 accordance with the principles laid down as set out in this judgment, 
that the offer was a sufficient one, and judgment would have been 
given accordingly. As such an offer was not made, it would be 
um-easonable now to penalize the plaintiff, whose solicitor made 
all reasonable efforts to have the case disposed of. Accordingly 

25 we have decided to allow full weekly compensation to date, and 
thirteen commuted weekly payments in addition. We allow 
plaintiff costs, £7 7s., and an allowance of £2 2s. for each medical 
witness. 

Jtidgmemt for the plaintiff. 

Solicitors for the plaintiff: OngUy, 0" Donovan ^ and Arndt 
-(Wellington). 


Solicitor for the defendant : J. O'Shea, (Wellington)., 
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Workers’ Co7npe7isaiion~~~- Accident Arising out of and in the Course of E7njjloy- 
rnent — Coronary Tlwoinhosis — A7%gina of Effo7't — Contradictoryt Medical 
Evidence — Report of Aledical Referee — Distingidshing Characterisfics 
Ex2dai77€d — Workers'’ Compe7isation Act, 1922, s. 3. 
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^Miere a plaintiff fails to show that the work he was doing at the 
thne of the effort which caused his disablement affected in any way the 
eo^ona^^■ artery di.sease from which he was suffering, but merely induced 
an attack of angina pectoris, which could not account in any way for 
his subsequent ineapacity, he must be held as not ha\ing been injured 
b\’ accident arising out of and in the course of his employment. 



CLAi:\r FOR COMPENSATION under the Workers’ Compeiisa^ 
tion Act, 1922, as for total disablement to date of trial and such 
additional compensation as might be reasonable. 

The plaintiff, a waterside worker, aged fiftyToiir, was employed 
by the defendants, who were stevedores, and on Saturday, October 5 
17, 1930, he was assisting to load the s.s. Monterey, then moored 
at the Princeh Wiiarf, Auckland, witli drums of tallow. These 
drums weighed each about 4 cwt., and there were about 250 of 
them to be placed on board. It was while attempting to move 
one of these with his workmate, J. Redfern, that plaintiff felt a 10 
severe chest pain, which obliged him to cease work, and he had 
been disabled ever since. 



for the plamtiff. 

//ore, for the defendant. 

Car. adr. rult. 15 


The judgment of the Court was delivered by 

O'Reuak, j. In view of the contradictory nature of the 
medical evidence at the hearing, the Court decided to refer the case 
to Dr. F. Fitehett, Professor of Clinical Medicine at tlje ITiiversity 
of Otago, who was supplied with all the relevant particulars, and, 20 
as his report contains a. correct epitome of the facts, they are not 
here repeated. 

Refoet of Medical Referee. 

The Evidence : — 


I have before me a summary of the evidence prepared 25 
by (f Regan, J., Mr. Prime\s notes of the evidence, the Auckland 
Hospital record, the BadiologIsFs report, a print of the 
electrocardiogram, and a letter addressed to O’Regan, J., by Dr. 
Johnson. From these sources the case may be stated thus : — 
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/Lay Evidence 

^ plaintiff, a short, well-developed, powerful 
mail, aged fifty-four, had had no previous illness, and prior to 
October 17, 1936, had had no symptoms indicative of cardiac or 
5 vascular disease. He had been a consistent, steady worker for 
seventeen years, capable of undertaking and doing efficiently 
the heaviest class of work on the waterfront. In his evidence 
he states that on Saturday, October 17, 1936, he began work at 
8.30 a.m. and was occupied in handling drums of tallow. These 
10 drums were 4 ft. high, weighed about 4 ewt. each, and had concave 
bottoms which tended to make them adhere by suction to the 
smooth bitumen floor on which they were stacked. This increased 
the difficulty of moving them and made the work more arduous. 
The procedure was for the plaintiff and his ivorkmate together to 
1 5 pull out a drum from the stack, tilt it to enable the truckman to 
insert the lip of the truck beneath the drum, and then push the 
drum back on the truck, which was wdieeled by the truckman 
to the ship’s side. Plaintiff and his mate had been engaged upon 
this work for some three hours, ivhen they met difficulty in moving 
20 one particular drum of which an encircling rim had got jammed 
beneath the rim of a neighbouring fellow. In order to give his 
mate more room and to himself get greater purchase, he placed 
himself sideways between the jammed drum and another nearby, 
and with a hand on each attempted to heave the jammed 
25 drum forward. As he did so, he felt a sharp pain across his chest 
and at once let go. It was a momentary effort. ‘'"From the 
''time I started to heave tih I got the pain was momentary. I 
" got the pain and let go the drum. I sat down for a few minutes 
" till the pain had disappeared, and then got up and moved round 
30 the shed very quietly, still very sick and groggy. I had a terrible 
"weak feeling in the stomach and chest ; did not vomit.” He 
did no more work before lunch. In the afternoon he worked 
continuously till 4p-m., but did relatively light work such as 
wheeling sacks of kauri-gum some hundred yards on a down grade. 
35 These sacks weighed 1201b. each, and he wheeled them two at a 
time, but did not load them on to the harrow himself. He also 
wheeled six cases of kauri-gum (200 lb.) on a hand-carrier’s truck, 
and helped his workmate to roll a few drums of tallow to the ship’s 
side, but merely put his hand on the drums and walked beside 
40 them. In his own words, " I did not do my bit.” All the time 
he felt ill. " The grogginess and sickness was there aU the time. 
" It never left me. There was something about my chest that was 
"not right. I felt very weak.” As he walked to the tram-stop 
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on his way home, he had a slight touch of pain in the chest.'’ 

In the tram '*' he was fairly restful hut still had pain, not actual , 
‘'pain, but felt a terrible weakness.” After leaving the tram, 
on walldng up a rise to his house, he “had a definite pain this 
“ time that continued till I arrived home.” , After resting a while 5 
outside, he went supperless to bed and remained there till Monday 
morning. The “ peculiar ” feeling in the chest which had never 
left him was then still present; but after a light breakfast he 
decided to go to work with the idea of working this feeling off. 

On the wa}^ to the wharf he again felt pain “ very slightly.” He iO 
was engaged to work on the City of Brisbane, and as he walked 
to the ship the pain came again. He expressed a doubt to the 
hatch-foreman of his ability to work, was told to “ give it a go,” 
and went below ; but found he could do nothing, and most of the 
time sat in a corner. xAfter being twice rallied by the foreman 15 
for doing no work, he, at lunch-time, went to Messrs. Leonard and 
Dingley's office and reported the accident. He was advised to 
see a doctor, and called upon Dr. Dreadon at his surgery. “I 
“ was definitely crippled ail the there and home.” He was 
sent home to bed, and remained there, feeling ill all the time, until 20 
the doctor called on Wednesday, October 21. Feehng better on 
Thursday, he got up and went to the Union Office, but before he 
reached the office pain in the chest occurred again. At the office 
he looked so ill that he was sent home. Next day he called on 
Dr. Dreadon and was advised to enter hospital, but was unable 25 
to gain admission till ISTovember 4. In the interim he stayed in 
bed, all the time feeling ill. He remained in hospital till 
November 22, when, on his own suggestion, he was discharged 
with instructions to rest at home. While in hospital, he felt the 
pain on three occasions ; but of all the attacks of pain he had 30 
experienced the severest was the onset on October 17, and this 
was a sharp momentarj' pain, 

Joseph E, Bedfern, 'who worked with plaintiff on October 17, 
referring to the accident of the jammed drum, states that plaintiff 
“ reached out and gripped another drum to get a pull. We both 35 
“ pulled on the drum together. He was just pulling, when he 
“ let go and said, ' This is no good.’ He just turned round and 
“ went and sat on bags of gum. When I looked round he looked 
“ very sick and white. He stayed there five to ten minutes, and 
“then walked about the shed. He appeared very sick to me. 40 
“ I did not think it anything serious at the time. He did no heavy 
“ work the rest of the day and very little work of any kind, in 
“ fact;’ 
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John Bmtly^, foreman, New Zealand Shipping Co., eonfirmed 
plaintiff’s statement that he did no work on the City of Brisbane. 
In the course of the morning he made only one rope. His mate 
did the work. He looked very pale when he arrived in the 
5 morning and “ had his hand on his chest when he spoke to me.” 

The Medical Evidence — 

Dr. John Dreadon: ''Plaintiff called on me at 2.30p.m. on 
" October 19, complaining of an uneasy feehng in the chest, with 
‘' pain in the chest on exertion. He gave a history like that given 
10 '' in Court, and said that when he pulled on the drum he got a 
" sudden pain at the lower end of the breast-bone, which was 
" momentary, going as soon as he sat down. He looked pale and 
“ ill ; pulse 120, heart slightly enlarged. A deep breath caused 
" pain at the lower end of the sternum. I thought he had 
15 "sustained a muscle-strain, and advised him to rest completely. 
" On Wednesday, October 21, 1 saw him in bed, looking much better. 
"His pulse had fallen to 92 or 98. He was still complaining 
" of an uncomfortable feeling in the chest, increased by taking 
" food. I still thought it a case of muscle-strain. I advised him 
20 to continue resting and to call on me in a week. I expected him 
" to be all right. Then I next saw him on November 4, when he 
" came to my house. I was astonished to see him looking ill, colour 
" bad, pulse racing. He complained that any exertion caused 
" pain at the lower end of the sternum, radiating to the left side,. 
25 " and he still had discomfort after food. I was now suspicious 
" that he might be suffering from a heart- condition, and arranged 
"for his admission to hospital.” 

Df. H. Wilson, Senior Medical Officer of the Auckland 
Hospital, produced the hospital record, which was put in evidence. 
3 0 Plaintiff was admitted on November 4. He saw him on November 6, 
took his history, and examined him. There were several attacks 
of pain, one rather more severe than the others which followed 
immediately on psychological excitement. Trinitrin gave quick 
relief in each case. His diagnosis was coronary occlusion probably 
35 due to coronary thrombosis. This diagnosis was written up after 
patient was discharged. He admitted that the history recorded 
by him was incorrect on the evidence given in Court. 

Medical Evidence for the Plaintiff :~ 

Dr. E. E. Roche, Honorary Physician to the Auckland 
40 Hospital, accepted the history as given in Court. He first saw 
plaintiff in hospital about November 4. He was under his care 
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there mtii November 22, and has been Ms private patient since.' 

He regarded the case as one of angina of effort with a weakened 
'“'dieart.”" Plaintiff’s blood-pressure was 160/lGOy the pulse 
rate 86, and an electrocardiogram taken a w^eek after admission 
to hospital showed a definite amount of myocardial degeneration, 5 
and left ventricular preponderance -which he interpreted as 
indicating simple hypertrophy. During his stay in hospital 
plaintiff had some attacks of pain, probably brought on by worry, 
which were relieved by trinitrin. ■ Together with Dr, 'Wilson he , 
examined plaintiff, but was unable to hear the pericardial friction 10 
heard by Dr. Wilson. In cross-examination he accepted Dr. 
Wilson’s statement that friction w^as present ; but, assuming that 
friction was present, he would attach little importance to it 
eighteen days after the accident, for when friction occurs 
in coronary thrombosis its duration is transient. He was definitely i 5 
opposed to the suggestion that the pain induced by the effort 
was due to coronary thrombosis because it was of extremely short 
duration and was relieved by rest. Thrombosis may be painless, 
but if pain do occur it is prolonged. Moreover, it was very 
improbable that thrombosis would occur at the moment 20 
of maximum effort; but, assuming there was a thrombosis 
subsequently, it w'ould be reasonable to connect it ^ith the 
accident for after a strain of the heart there is a prolonged fall 
of blood-pressure lasting many -weeks or months, and reduced 
blood-pressure may be a factor in causing coronary thrombosis. 25 
His interpretation of the facts was that prior to the accident 
plaintiff shoived good cardiac tolerance and, therefore, his heart 
must have been comparatively healthy. The effort made in 
pulling upon the drum of tallow caused irreparable damage to 
the heart by over-stretching the heart-muscle and so impairing 30 
its power of contraction. As a result plaintiff’s cardiac tolerance 
vras permanently reduced ; he suffered, and still suffers, anginal 
pain \vhenever he exerts himself, and his working-life has been 
shortened by at least two years. His explanation of the 
mechanism by which the heart W’as damaged is stated thus : 35 
W^hen a man is making a great physical effort, he holds his breath 
forcibly and makes expiratory efforts against a closed glottis. 
This has the effect of forcing venous blood out of the chest into 
the veins of the neck and arms. There is a diminution of the 
quantum of blood entering the heart, and the arterial pressure 40 
temporarily falls. The heart, however, is working exceedingly 
“ hard, and it is at that moment that the anginal pain is most 
'' likely to occur. Immediately after the maximum effort deep 
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“ breathing takes place, there is a rush of blood into the heart, 
“ causing distension, and the heart, being unhealthy, it may be 
“ impaired.’’ In the present case the sudden inrush of blood that 
occurred when the plaintiff relaxed caused such extreme distension 
5 of the heart that the heart-muscle was stretched to a degree 
sufficient to impair irreparably its contractility. He did not 
think that the left ventricle would escape injurious distension 
because the incoming rush of blood must necessarily pass first 
through the right side of the heart and thence through the lungs 
1 0 before reaching that chamber. The stretching of the heart-muscle 
was comparable to the stretching of a body-muscle. In his view, 
plaintiff suffered from angina of effort to wkich must be attributed 
the reduced efficiency of the heart. 

Dr. E. B. Gunson examined plaintiff on November 28, 1936, 
15 December 9, 1936, and September 3, 1937. In his view, the case 
was one of “ angina pectoris pure and simple,” Tor some time 
prior to October, 1936, plaintiff had a diseased heart, but there 
was no indication of .this until the accident. As he was exerting 
himself to move the drum he suffered angina of effort. There 
20 was no coronary thrombosis ; but as angina pectoris, by reducing 
the reserve power of the heart, predisposes to coronary thrombosis, 
if this condition did occur subsequently, it must be regarded as 
a sequel of the accidental injury. In support of this view, he 
quoted a passage in a letter received from Dr. Paul White 
25 of Boston, which reads : 

Finally I believe you are right that a delayed effect of fatigue may be 
responsible for thrombosis in a narrowed coronary. 

He thought that the pre-accidental condition of plaintiff’s heart 
was such that despite the accident he would have broken down 
30 in twelve months. In his summary of evidence, O' Regan, J., 
quotes Dr. Gunson’s own words thus : “ This is a clear-cut case 
“ of angina of effort of which the effect is to make him incapable 
“ of further effort without the induction of pain. My experience 
“ of angina is that once it has been induced the victim is never' 
35 “ capable of his earlier degree of effort. What happens in a heart* 
“ as the result of angina is theory. Nobody knows what happens 
“ in a heart. What we do know is that effort brings on angina 
“ and that after angina a man is never the same again.” He 
dismissed Dr. Roche’s theory as speculative, 

40 Dr. J. E. Caughey, who examined plaintiff on January 15 and 
twice subsequently, concluded that he was suffering from angina 
pectoris. He believed that prior to the strain plaintiff’s heart 
was unhealthy as a result of disease in the coronary arteries. The 
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...fact • that X-ray , revealed an area of calcification in the .heart, 
suggesting the presence of an old-standing, thrombosis, supported , 
his .view. The effort reacting on an unhealthy heart induced a 
typical attack of angina pectoris. His reasons for diagnosing' 
angina and opposing a diagnosis of coronary thrombosis were : 5 

That plaintiff at once sat down and remained at rest when the 
pain came on, restlessness being a characteristic feature of 
thrombosis : that the pain passed as soon as plaintiff came to rest, 
in thi'ombosis the pain is prolonged ; that subsequent attacks 
of pain were relieved by nitrites,, in thrombosis nitrites do not 10 
relieve: that angina is induced by effort as here, whereas 
thrombosis has little, if any, relation to effort ; that vomiting did 
not accompany the first attack, in thrombosis vomiting is 
a typical feature ; that the recurrent attacks tend to confirm 
the view that the attacks have been anginal in that the first attack 1 5 
reduced the tolerance of the heart for effort and everj^ subsequent 
attack has had the same effect. In his view the precipitating 
cause of plaintiff’s breakdown was the effort. Precisely what 
happened to the heart, and what the exact mechanism of the 
damage, was a matter of speculation. Probably some change in 20 
the heart’s substance comparable to that which occurs in the 
toxic heart of athletes-— 1 * 2 * 2 :., stretching and swelling of muscle 
with subsequent fibrosis. This would explain the initial attack 
of angina ; but the subsequent attacks were, in his opinion, largely 
due, and he w'ould stress the point, to a lowering of plaintiff’s 25 
threshold for anginal pain brought about by a state of nervous 
apprehension induced by the first attack. He had previously 
reported that the recurrent attacks of pain were due to a state 
of anxiety neurosis induced by an attack of angina. If the cause 
of the damage was as Dr. Roche suggests, there ’would be signs 30 
of congestive heart-failure. 

Medical Evidence for Defendant : — 

Dr. C, H. Tewsley examined the plaintiff on April 12, 
1037. Plaintiff described the initial pain to him as sharp and 
momentary, and mentioned slight momentary pain occurring 35 
between 2 p.in. to 3 p.m. He did not mention pain on the wa\‘ 
home ; but at 4.30 p.m., after reaching home, he was seized with 
a severe pain behind the breast- bone, which lasted five or 
ten minutes. After Sunday in bed, on Monday the pain was 
induced by the slightest effort. He had it walking along the 40 
wharf to his wwk, and it recurred periodically all the morning, 
incapacitating him. When in .bed after visiting Dr. Dreadon 
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plaintiff had severe pain lasting five to ten minutes, especially 
after eating, and had these discomforts in the chest up to the time 
of his admission to hospital. Since leaving hospital he had been 
getting pain in the chest on effort, reheved by rest, and shortness 
5 of breath on effort. On examination Dr. Tewsley found a pulse- 
rate of 108, the blood-pressure was 102/80, and the heart-sounds 
were of quite fair intensity. His interpretation of these symptoms 
was that while plaintiff was doing his work a thrombosis began 
to form and the subsequent symptoms were attributable to this ; 
10 that during the period of rest in bed the thrombosis extended, 
and that later a second thrombosis occurred. The anginal pain 
on effort was secondary to the thrombosis. He would not allow 
that angina of effort per se would give the clinical picture 
presented. It would not produce a man who looked ill and had 
15 a fast pulse. It does not lessen cardiac reserve or conduce to 
thrombosis. Minor degrees of thrombosis do not show the 
symptoms characteristic of a major attack. He rejected Dr. 
Roche’s theory of stretching of the muscle by over-distension of 
the heart. Dilatation does not necessarily injure the heart. 
20 Moreover, there was no evidence of dilatation in this case. In 
his opinion, claimant did not break down as a result of the effort 
made. 

Dr. H. McDowell, who examined plaintiff on April 12, 1937, 
stated that the history he elicited agreed more or less with that 
25 given in Court. Plaintiff did not mention pain occurring on his 
wsbY home, but a pain which came on when he reached home and 
continued for some time. In his opinion, the attack of pain at 
11 a.m. on October 17 was not angina of effort. He was doubtful 
of the cause of the pain. Even after hearing the evidence in Court 
30 he was undecided as to whether the pain were due to a 
minor coronary thrombosis or to strain of a somatic muscle. On 
the evening of October 17 something happened which completely 
disabled him. There could be only one explanation of this rapid 
gross alteration in the capacity of his heart — viz., coronary 
35 thrombosis. He behoved that on the evening of October 17, and 
possibly again sometime later, plaintiff sustained one or more 
coronary thromboses. The recurrent attacks of angina experienced 
subsequently were due to the fact that he had had a thrombosis. 
He saw no reason for thinking that the attack of pain at 11 a.m. 
40 on October 17 was responsible for plaintiff’s present condition. 
He rejected Dr. Roche’s theory. 

Dr. T. W. D Johnson examined plaintiff on November 8, 
1936, and again on May 10, 1937. He found evidence of 
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myocardial degeneration. The heart waS' slightly enlarged, the ' 
rhythm was normal, the sounds of poor quahty, the pulse-rate 90,, 
and the Mood-pressure 150/80. An attack of anginal pain occurred ■ 
in the course of Ms examination. Plaintiff described Ms symptoms 
at 11 a.m. on October 17 as a momentary rush of Mood through 5 
the chest. In Dr. Johnson's view, the symptoms that appeared ' 
at 11 a.m. were induced by the effort- and were probably something 
ill the nature of angina. From ,11a.m. till 4 p.ni. : plaintiff felt , 
nauseated, and at 6 p.m. he developed an attack of coronary ■ 
thrombosis. The nausea felt during the afternoon was a iO 
prodromal symptom of the thrombosis at 6 p.m. "Vldien the 
plaintiff ceased work at 4 p.m., there was no gross change in Ms 
heart that would have prevented him resuming work on Monday 
or since. Had he not had the attack of thrombosis on Saturday 
evening, he would have been back at work on Monday. The 15 
presence of pericardial friction on his admission to hospital 
indicated that he had had a recent coronary thrombosis. His 
subsequent incapacity was due to coronary thrombosis, and cannot 
be regarded as a sequel to the anginal attacks on October 17, 1936, 
for angina of effort induces no permanent change in the heart- 20 
muscle. In support of this statement he referred to a personal 
communication from Sir Thomas Lewis regarding the effect of 
angina of effort upon the heart. The actual wording of Sir Thomas 
Lewis's letter is as follows 

1. If a man while at work or exercise develops t;^pical cardiac pain 25 
which passes off as soon as the exertion ceases, then he is a case of angina 
pectoris, and we rightly conclude that his myocardium is unequal to the 
work required of it. 

2. I do not believe that pain induced bj? effort in this way changes the 
heart to a degree that can be recognized subsequently. It does change the 3 0 
heart temporarily, as is shown by change in the electrocardiogram. 

3. There are many men who experienced anginal pain week after week 
for many years, and seem no worse at the end than at the beginning. The 
problem is the same as the ischaemic muscle in the leg. 

4. The attack of pain has, so far as we know, no effect on tlie size of 35 
the artery supplying the muscle or the muscle itself. The event is too short 

in duration to have any appreciable result from this point of view. 

Tke Auckland Hospital Record : — 

The information derived from this record is that plaintiff was 
admitted to hospital on November 4 on a note of admission from 40 
Dr. Dreadon, wMch states : Strained chest three weeks ago — 

'' has had persistent tachycardia since, substernal pain on lying 
''down and on exertion — ^aggravated by food; ? heart strain; 

" ? rupture of diaphragm with herniation of stomach." The 
history recorded is admittedly incorrect. The results of Dr. 45 
Wilson's examination of the circulatory system are noted as 
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folows: *^Apex beat not palpable. Sounds poor in tone in all 
areas, tbongh fairly loud ; no bruits; almost tic-tac rbytbm. 
'' Sounds are rapid ; faint pericardial rub just to the left of the 
'' lower part of the sternum ; arteries firm, but not hard ; not 
o ‘Hortuous ; no undue filling of veins ; blood-pressure, 150/80/’ 
The other systems are stated to be negative, and the Wassermann 
reaction negative. The temperature-chart shows a range 
of temperature between 97 degrees and 98'4 degrees. The 
pulse-rate is recorded thirty-six times. The average rate being 
10 87T. The respirations are recorded as 20 per minute throughout. 
The urine gives : Specific gravity, lOiO ; albumen, nil. The 
treatment-chart shows sedative prescriptions (Pot. Brom. ; 
Luminal), tablets of trinitrin grs. 1/100 when needed, Sippy 
powder thrice daily half an hour before food ; and the instructions 
i 5 for nursing are absolute rest apart from self-feeding. There is 
a note of progress dated November 12, 1936, which reads : “ No 
pain for some days. Last attack was severe and immediately 
‘''followed psychological excitement. Trinitrin brought quick 
“ relief.” And another dated November 22, 1936, reads : “ No 
20 “further attacks. Has decided to continue resting at home; 
“ discharged.” There is an electrocardiogram with a report signed 
“ E. H. Eoche,” which reads: “ P.R. interval, 0T8 second. 
“ Q.E.S., 0*06 second. Conduction normal. Lead 1 shows 
“inverted T wave with slight depression of S.T. below isoelectric 
25 “line. Leads 2 and 3 are normal. There is marked left 
“ ventricular preponderance. The appearances in Lead 1 
“constitute doubtful evidence of myocardial damage. The end 
“of the T wave occurs half-way between the Q.E.S. complexes 
“ which indicates a prolonged sj^stole or tic-tac rhythm. This 
30 “gives a support to the appearances in Lead 1 and indicates 
“ definite myocardial degeneration.” 

Radiologist's Ee/port : — 

In this report the following observations may be noted : — 

“ Diaphragm : The left side of the diaphragm is partially 
35“ obscured by changes in the cardio-phrenic angle. The movement 
“ of the left side is somewhat poor. 

“ Heart : There is some diminution in the retro-cardiac space 
“ suggesting slight enlargement of the left side of the heart. In 
“ the antero-posterior view no abnormality of heart size or shape 
40 “is visualized. On the right cardiac border there is a dense, 
“ calcified, plaque measuring 5 millimetres thick by 5 centimetres 
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'MoEg. TMs calcificatioE is situated anteriorly rattier tliaii 
‘-posteriorly. ' 

Oesophagus : There is a slight backward displacement of the 
“ retro- cardiac portion, 

“ Stomach : The stomach is radiologically normal in size, shape, 
and position. No evidence of herniation of the abdominal 
viscera through the diaphragm is detected in either the erect or 
‘‘ recumbent positions. 


5 


''Oonchmons : These findings would support’ clinical evidence 
“of cardiac pathology. It is difficult to establish whether the 10 
“ calcification on the right side is in the myocardium or 
“ pericardium, though the latter is more likely. This would to 
“ a certain extent be supported by the changes in the left-cardio- 
“ phrenic angle, which might be pleuro-pericardial in nature.” 

There are some observations of abnormal pulsations of the 15 
heart as revealed by the kymograph ; but as these are not 
confirmed by the clinical examination or by the electrocardiogram, 
they are of no interest. 


Discussion : — 

This case presents one of those complex problems of coronary 20 
insufficiency, relative or absolute, that are sometimes insoluble 
except by moHein examination. The picture is not that of 
frank angina pectoris, nor that of frank acute coronary' thrombosis. 

It delineates features of each and is typical of neither. 

The question at issue is : Vv"as the plaintiff incapacitated by 25 
disease alone, or by disease and employment taken together ? 

Was it disease that did it, or did the work he \vas doing help in 
any material way ? {Lord Loreburn{l ) ), 

The medical evidence does not show that witnesses made it 
clear to the Court that angina pectoris and coronary tlirombosis SO 
ow’e the same cause, are offspring of the same parent, the one a 
symptoTn, the other a complication of a degenerative disease of 
the coronary arteries, w^hich supply the blood to the lieart. The}-' 
speak of them as if they were widely separate elinicai entities 
having little, if any, causal relationship with one another ; and 3 5 
witnesses for the plaintiff present angina pectoris as if it w'ere an 
actual disease capable of producing changes in the heart that 
impair its efficiency. 

Perhaps it will make the significance of the evidence clearer 
to the Court and facilitate discussion if I give a brief account of 40 
coronary disease and of the effects it produces. 

( 1 ) [1910] A.C. 242, 247; 3B.W.C.C. 275, 281. 
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Tills degenerative disease, of unknown origin, is a more or less 
natural feature of the post meridian period of life, though 
occasionally it may appear earher. In its slow insidious progress Eagle 
it causes narrowing of the coronary vessels even to the point of Leonaub 
5 complete obstruction, roughens and ulcerates their inner lining, 
destroys their power of contraction and relaxation, indeed may 

convert them into bony tubes. The disease does not necessarily ^ 

involve all the vessels equally. Some are affected in lesser degree, * 

some may escape altogether. Since the degenerative process is 
10 a very gradual one, there is a tendency for new vessels to form 
and replace or supplement the function of the diseased ones. This 
anastomosis or compensatory circulation as it is called, also 
a gradual process, has an important influence in maintaining the 
health of the heart-muscle, which looks to the coronary vessels 
1 5 for nourishment. If anastomosis is free, and it occurs more freely 
in labourers, where the heart is daily activated, than in sedentary 
workers, the heart-muscle may suffer little, and this explains the 
appearance of good health in some cases, as here, up to the moment 
of catastrophy. It also explains the variability of the symptom 
20 angina pectoris and of the symptoms that attend the complication 
coronary thrombosis. If anastomosis is less free, the heart-muscle 
slowly fibroses and symptoms appear so gradually and so like those 
displayed by a healthy man out of condition that the victim does 
not regard the slight breathlessness and undue fatigue on exertion 
25 as pathological and dismisses them as unimportant, if indeed he 
reflect about them at all. They are not noticed by casual 
observers, and even when the subject is under critical examination 
are disclosed only by strict and painstaidng inquiry. Meantime 
the disease in the coronary vessels slowly advances. The blood- 
30 supply' to the heart becomes more and more restricted until a stage 
is reached where the victim is at the trigger-point of dramatic 
sjunptoms. He may suffer angina pectoris — a symptom of 
relative coronary insufficiency ; he may develop coronary 
thrombosis — a cause of absolute coronary insufficiency. 

35 Belatim Corollary Insufficiency : — 

Angina Pectoris : With angina pectoris, Heberden’s angina, 
angina of effort, anything that stimulates the heart to increased 
activity pulls the trigger. The stimulus is usually sustained effort, 
not necessarily unusual or extreme ; the effort of walking up an 
■40 incline previously surmounted with ease, of hurrying with a suit- 
case to a train, or cranking a cold motor-car. Sometimes the 
stimulus is emotional— a sudden burst of temper. The symptom 
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may. , be any thing from a seme of oppression beMnd: the .breast- 
bone to severe, agonizing, snbstemal pain, which may or may not ; 
radiate, to the arms^ or elsewhere. The more . severe the stimulus 
required to elicit the sjunptom the less advanced is the , disease 
in,, the coronary arteries, or. the more free the anastomosis, or the 
less damaged the heart, or the more unstable the nervous system. 
The symptom is more readily elicited when the stimulus is applied* 
shortly after a meal. 


5 


An extremely important matter is consistency* in the history of the 
response to effort. It is the riile that there is a given tolerance of work, tO’ 
constant within narrow' limits. Patients with this malady do not relate that 
on one day the attack is brought on only after walking briskly, and that on 
the next it occurs spontaneously while the patient is resting quietly and 
undisturbed. iSingle inconsistencies of this kind in the history may be _ ^ 
explained oceasionaliy by differences in exteraal temperature or excitement 1 ^ 
or fullness of stomach; but where these inconsistencies are obvious and 
frequent the case is rarely one of Herberderts angina pectoris. In angina 
of effort the pain of a given grade recurs w'itli the repetition of a particular 
act [i]. 


The pain, which is steady in character, not sharp or throbbing, 20 
disappears shortly after the subject comes to rest, or is relieved by 
nitrites ; and it leaves the heart as it found it. Xot by a Jot does 
it aggravate, advance, or affect the underlying disease, or injure 
the heart {vide Dr. Johnson’s quotation from Sir Thomas Lewis), 
and the subject is in every way as well after as he was before the 2o* 
pain appeared, capable of making any effort short of that which 
produced the pain. Contrast this account with piaintiff’s story : 

His initial pain, induced by extraordinary effort, recurs with lesser 
and variable degrees of provocation. From the onset he looks 
ill and sickly, is in large measure incapacitated and is never the 30 


same man again. 


As the underlying disease in the coronary arteries advances, 
or the integrity of the heart-muscle diminishes (and if the patient 
does not die suddenly from ventricular fibrillation or the incidence 
of coronary thrombosis), less and less effort or emotional 35- 
disturbance is effective in eliciting the symptom, until, finally, 
pain follows the slightest effort, even the effort of swallowing, and 
occurs when the patient is lying in bed making no obvious effort 
at all. The precise mechanism of the pain is not certainh' known. 

It is known, however, that when the muscles of a limb are made 
to work in the absence of a sufficient blood-supply pain is induced, 
and it is infeixed that what happens in a limb happens in the heart. 
Presumably there are other factors, a nervous factor for one ; but 
what concerns us more is the fundamental cause of the symptoms. 
White writes : — 

Th© medmnism of angina pectoris is unknown, but it appears to be 
primarily dependent on absolute or relative insufficiency of the coronary 



eircnlation giving rise to myocardial anoxaemia. Just how this acts on the 
nerve endings is not yet clear. . . . The more the coronary circulation 

is limited, the less exertion is needed to cause angina pectoris [2]. 

, Again : , 

5 ^ The immediate cause of angina pectoris is almost certainly insufficiency 

of the coronary circulation, and inability to maintain a blood-flow to the 
myocardium capable of supporting it under greater or lesser strain or even 
under the usual effort of quiet existence [J]. 

This is not an isolated opinion. It is supported by Lewis [ 4 ], 
iO. and all the recent wTiters I have been able to lay under 
contribution. References to the literature must be recent for 
knowledge, has advanced considerably in the last decade, and 
medical opinion of the fundamental cause of angina pectoAs has 
narrowed and crystalized. 

j 5 In the vast majority of cases (at least 95 per cent.) there is some coronary 
disease usually sclerosis and naiTowing, especialty involving the descending 
branch of the left coronary artery [5]. 

The remaining o per cent, of causative factors of angina pectoris 
include syphilitic aortitis, marked aortic regurgitation or stenosis, 
20 and a severe grade of anaemia ; but as these conditions have been 
eliminated in the present case, they do not concern us. Here we 
are dealing with effects of coronary insufficiency, relative 
or absolute, only. 

Examination of the circulatory system in the 95 per cent, of 
25 cases of angina pectoris due to coronary insufficienc^v the blood- 
pressure is usually high and may rise higher during the attack. 
The heart may or may not show enlargement, depending upon the 
degree to which degenerative changes in the heart have occurred, 
or upon the occurrence of a previous infarction of the heart. There 
30 are no murmurs. The heart-sounds are of good quality and may 
be intensified. The pulse-rate is rarely affected. It does not 
usually rise during, or after, the attack. The electrocardiogram 
may be normal, or may show changes indicative of coronary 
sclerosis : during an attack the features characteristic of coronary 
35 thrombosis may appear temporarily. The appearance of the 
patient is not altered. During an attack his face may register 
pain, but he does not look flushed, or ill, or sickly. When the 
attack has passed off he looks himself. 

In angina pectoris where the heart is not obviously diseased 
40 the history alone may give the diagnosis ; and when there is doubt 
a high blood-pressure, or changes in the electrocardiogram 
indicative of coronary disease, confirms it. In the present case 
it is quite clear from the history alone that plaintiff suffered 
attacks of angina pectoris ; but there appears to be more to it 
45 than that. ■' 
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The Effect of Strain : It will be clear from tbe statement 
above that effort or strain does not cause angina pectoris in the 
sense that it may cause the breaking of a rope. It merely induces 
the symptom of pain, which is a protective symptom. The strain 
creates a demand by the heart for more blood than its diseased ' 5 
vessels can supply. The heart- protests, cries for help, signals 
pain. That is angina pectoris. The heart vdil not signal again 
until a similar demand, equally impossible of fulfilment, is created. 

A man who has suffered angina pectoris should not again do heavy 
labour not because angina pectoris has produced any effect that 10 
makes heavy labour inadvisable, but because the heart has used pain 
— he., angina pectoris — as a signal to let it be known that it is 
unequal to the demands that heavy labour creates. It has been 
reduced to this degree of incapacity by the underlying disease in 
the coronary arteides, which is not affected by strain. 1^ 

Absolute Coronary Insufficiency : — 

Coronary Occlusion : In the course of coronar}^ sclerosis, or 
atherosclerosis, as it is more correctly called, a diseased vessel 
may become completely blocked. This is called coronary 
occlusion. The occlusion may result from the disease process 20 
alone, the vessel blocking much as a gas or water pipe does by 
corrosion ; or the blocking may be caused by the formation of a 
clot on one of the ulcerated patches mentioned as occurring on 
the iimer lining of the diseased vessels. This is called coronary 
thrombosis. In either case since a vessel which normally supplies 25 
blood to a certain area of the heart -muscle is blocked, the muscle, 
completely deprived of blood, dies and undergoes necrosis. Tlie 
segment of dead necrosing muscle is called an infarct, and the 
patient is said to be the subject of cardiac infarction. Infarction 
can also occur as the result of extreme narrowing of a vessel 30 
without actual occlusion. I point these distinctions because 
the symptoms of infarction of the heart vary with the way in 
which infarction is produced, and this has a bearing upon the 
present case. With extreme narrowing of a coronary vessel an 
infarct may form without producing any symptoms at all ; but 35 
the damage done to the heart-muscle makes the occun’ence of 
angina pectoris, which was already in the offing, more likely. This 
is exemplified in the case of Harvey v. E. and E. Craig, Ltd.{2), 
where Harvey went to work with a recent cardiac infarct of which 
he knew nothing and in the course of the morning suffered 40 
a typical attack of angina pectoris on attempting to lift a bale of 
(2) [1933] N.Z.L.B. s, 102 ; GX.R. 605. 
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sacks. (TMs in effect was the first symptom of the infarction.) 
The pain was relieved by a few moments’ rest, and wonld have 
been relieved by nitrite had he taken it, and he then went on with 
his work. He died two or three hours later without displaying 
5 further symptoms. Post mortem examination revealed extensive 
coronary disease and a cardiac infarct twelve to twenty-four hours 
old caused by extreme narrowing of a vessel without actual 
occlusion. 

It is very likely that some of the characteristics of the acute form may be 
10 lacking . . . when cardiac infarction develops as a result of gradual 

naiTowing of the coronary arteries without any true thrombosis [(5], 

On the other hand : 

When there is marked narrowing of the coronary arteries without actual 
occlusion angina pectoris and sudden death are quite common ; the 
15 myocardium itself may or may not show fibrosis or areas of infarction in such 
cases [7]. 

These antithetic statements serve to illustrate the complexity of 
the problems presented by coronary disease. 

When occlusion occurs as a result of the disease process alone, 
20 symptoms are less dramatic than when a patent artery is 
suddenly blocked by a blood-clot, because the occluding process 
is a slow one and there has been time for compensatory 
circulation to be established. 

Coronary Thrombosis : If the patient survive the immediate 
25 onset, the symptoms that attend the blocking of a vessel by blood- 
clot depend upon the size of the vessel occluded, the rate of clot- 
formation, and the adequacy of the compensatory circulation. 
The occurrence may be heralded for days, weeks, or months by 
attacks of angina pectoris w’hioh the patient often, and the doctor 
3 0 sometimes, mistakes for indigestion ; or it may come like a shot 
from a gun. If a clot forms quickly in a large artery, the 
symptoms are dramatic and well known. They make the picture 
of coronary thrombosis as drawn in text-books, where less reference 
is made to manifestations of minor degrees of coronary occlusion. 
35 The dominant symptom is pain of the same location, radiation, 
and steady character, as in angina pectoris, but as a rule it is more 
intense and more enduring. It may last hours, days, or weeks 
in diminishing intensity, though more often it is shorter than 
this. It is not amenable to nitrites, for the pain does not depend 
40 only on a deficient blood-supply, but also upon the actual damage 
done to the heart by the formation of an infarct. The second 
striking feature of acute coronary thrombosis, which differentiates 
it entirely from angina pectoris, is the appearance with* the pain 
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, of , .S3Tia.ptoms cansed- by sudden damage to tlie heart;, which 
dimiiiislies its output, such as shock and dusk}^ cyanosis in seYere , 
'cases ; faintness, . dizziness extreme weakness, feeble .pulse, feehie 
heart-sounds, and sudden fall in blood-pressure ; or the sudden 
appearance of s\'mptoms of congestive heart-failure due to 5 
dilatation of the heart [<^]. 

Blit it is not the dramatic sv'mptoms of acute coronary/ 
thrombosis that are of interest here, for obviousl}'' the;v are not 
present. To use their absence as an argument against the 
occurrence of cardiac infarction is unreasonable for: iO 

Soineriines throrxibosis . . . , if slow in development, may oeenr 

witli a different clinical picture from that ordinarily labelled thrombosis, 
and even cdinieally recognizable acute mj'ocai'dial infarction may assume a 
variety of pictures [fyj. 

Again : 1 ^ 

If eoronavN’ narrowing and obstruction and even cardiac infarction 
develox^s slowly and there is no exce.ssive cardiac strain, there may be no 
symptoms at ail though there be areas of damaged muscle and one or both 
coronary arterie.s occluded. The reserve strength of both m;v'ocardium and 
its blood-siippiy is very gi-eat and not easily exhausted, if, however, sudden 20 
occlusion of a large coronary artery occurs w'ith inadequate coronary' anasto- 
ixiosis, the symptoms may be extreme with terrible pain, shock, and some- 
times death. Between these two extremes of .symptoms in coronary heart 
divsease from none at all te those that are ov'erwhelming there may be all 
grades of varieties ilO], 25 

As a rule coronaiy thrombosis is preceded by attacks of angina 
pectoris, and is frequenth’ followed by angina : 

An attack of coronary thrombosis may initiate a typical coui'se of angina 
pectoris [1/]. 

It more often than not occurs in persons who have a high blood- 30 
pressure : 

A previously existing hypertension is probably the most common single 
etiological factor in the development of coronary thrombosis [12]. 

In its minor forms it may be very difficult to diagnose. The pain 
may not be severe : 35 

It may consist of a dull ache or an uncomfortable gnawing sensation in 
tlie chest that does not prevent the patient from continuing his work [i-J?]. 

The clot may form, first, in a small vessel producing onh- minor 
symptoms that do not complete^ incapacitate the patient, and 
then gradually extend back along the vessel occluding other 40 
branches, and as more and more of the heart-muscle becomes 
infarcted the symptoms increase in severity and the patient 
becomes totally incapacitated. 

When the history is unconvincing, and characteristic symptoms 
wanting, diagnosis is difficult ; and then great importance attaches 45 
to the blood-pressure, the intensity of the heart-sounds, the 
electrocardiogram, and the presence of pericardial friction. 

When an infarct forms, the heart is at once crippled in greater 
or less degree depending upon the extent of the damage to the 
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lieart-muscle. Cbnsequ^ the cardiac ontpat is diminished, 
and therefore the blood-pressnre falls. The fall may he quite 
sudden, or gradual over a day or two. This sign is the 
more helpful when the previous blood-pressure is known, for a 
5 patient with a blood-pressure previously high may after a throm- 
bosis have a systolic pressure of 150 which really represents a 
considerable fall ; but which, in the absence of knowledge 
of previous hypertension, may appear relatively high, and is mis- 
leading. Conversely, where the diagnosis is otherwise certain, 
1 0 a blood-pressure of 150 bespeaks previous hypertension. But 
where the previous blood-pressure is not known, a relatively very 
low blood-pressure in a man of middle-age makes for diagnosis, 
as does also a steady fall over a day or two. 

With the present case the previous blood-pressure was not 
15 known and was recorded subsequently on three occasions only. 
Eighteen days after the strain the reading was 150/70 ; five days 
later, 170/80. The presumption is that if infarction of any 
appreciable extent had occurred plaintiff's blood-pressure must 
have been high previously. Six months after the strain the blood- 
20 pressure is given as 102/80. This is difficult to reconcile with the 
former readings unless on the assumption that in the interval 
plaintiff's heart had failed considerably. In this case the blood- 
pressure readings do not help to a diagnosis of cardiac infarction. 

The quaKty of the heart-sounds is stressed as of considerable 
25 diagnostic importance. 

The sounds are almost always muffled or distant. This is particularly 
true of the first heart-sounds heard at the apex. On several occasions it was 
actually found absent, while a distinct second soimd could be heard [i4]. 

And again : 

30 The significant change is the muffling of the sounds but particularly 
of the first heart-sound [i5]. 

In most cases a gallop rhythm is present, or a tic-tac rhythm may 
he heard. 

In the present case three references to the quality of the heart- 
35 sounds are made. Dr. Wilson, on plaintiff's admission to 
hospital, describes the heart-sounds as poor in tone in aU areas 
though fairly loud,” an equivocal statement. Dr. Johnson 
describes them on November 8, 1936, as of poor quality,” and 
Dr. Tewsley on April 12, 1937, as of quite fair intensity.” Both 
40 Dr. Wilson and Dr. Roche state that a tic-tac rhythm was present. 
Dr. Johnson's statement that the sounds were of poor quality 
when he examined plaintiff in hospital is of diagnostic significance. 

The electrocardiogram may be of the very first importance 
in diagnosis. The changes may be so characteristic that the 
45 diagnosis can be made confidently without any farther knowledge 
10 
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of the patient. On the other hand, the eleetrocardiogram may be 
normal, or may show changes not of themselves diagnostic, but 
confirmative of a diagnosis if other features of the case are 
suggestive. The characteristic changes in the graph, which point 
certainly to cardiac infarction, occur early in the course of the case 5 
and may disappear in a few hours or a few days ; but with the 
recent introduction of the fourth, apical, lead a confident diagnosis 
of previous infarction may now be made months after the event. 
Considerable value attaches to a series of electrocardiograms for an 

important feature of the electrocardiogram is the fact that complexes change 10 
their form from da 5 ' to day. There is practically no other condition in which 
the form of the electrocardiogram changes materially from day to day or at 
least goes through such significant changes so quickly as occurs in coronary’* 
thi’ombosis [ 16 \ 

Unfortunately, in this case only one electrocardiogram was 15 
taken, and that twenty-three daj-s after the onset of symptoms. 

No fourth lead was used. 

Without entering upon technical details it may’' be said that 
the abnormal features in the electrocardiogram described by^ Dr. 
Roche would confirm a diagnosis of cardiac infarction in a case 20 
where the history was suggestive. The left-axis deviation 
mentioned by him is within normal limits for a man of plaintiff’s 
age, and is negligible. 

Pericardial friction, when present, confirms a diagnosis of 
cardiac infarction, and bespeaks a considerable infarction of the 25 
anterior part of the heart. It is usually- associated with grave 
symptoms. It appears in only a minority- of cases — 13’8 per cent. — 
in Levine’s experience. It may appear within a few hours of the 
attack ; 

but xisuaily on the second or third day of illness and is usually transient, 30 
disappearing in a day or two — ^rarely it lasts for weeks [17]. 

In the present case at a coxisultation between Dr. Wilson and 
Dr. Roche, three weeks after the strain, Dr. Wilson heard faint 
pericardial friction. Dr. Roche did not. In cross-examination 
Dr. Roche accepted Dr. Wilson’s observation of pericardial friction. 35 
If the Court holds the presence of pericardial friction as proved, 
it affords certain evidence of my-ocardiai infarction ; but probably, 
as Dr, Roche insists, infarction of comparatively recent formation. 

Effect of Strain : It is the established practice of the New 
Zealand Court of Arbitration to regard strain as having no effect 40 
in producing coronary^ thrombosis. There seems to be sound 
physiological reason for this view, and no convincing evidence 
can be set against it. Of the text-books and monographs 
consulted, in only one is strain advanced as a possible causative 
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factor. la Tmtima ami i)^isea6*e [1^] where the article on 
; thronabosis is: wittea Paul White and Kaha, the opiaioa is 

or strain '’ may “ia infrequent cases ” 
cause coronary thrombosis, possibly by rupturing an atheromatous 
5 abscess or breaking a calcified plaque; but they offer no 
explanation of how this may come about. White, in his own 
text-book, Heart Dimase\17\ makes no reference whatever to this 
view, and does not mention strain as an etiological factor. Ail 
writers are agreed that there is no evidence that strain affects the 
1 0 underlying coronary disease. 

In an article in the Journal of the Mount Sinai Hosjpital[19], 
an analysis is made of the circumstances attending the onset of 
four hundred and fifty-two attacks of coronary thrombosis. They 
found that : 

15 20*8 per cent, occurred while at rest, 19 per cent, during sleep, 18 per 

cent, while walking, 13*5 per cent, during mild activity, 4*6 per cent, during 
moderate activity, 0*9 per cent, with unusual or severe exertion, 4*8 per 
cent, during or after a meal, 5 *o per cent, during excitement, 6*8 per cent, 
post operative, and 2*2 per cent, following infection. The remaining 3*7 
20 P©r cent, comprised eight cases in which thrombosis was unattended by any 
symptoms and nine cases characterized merely by an increase in the frequency 
and severity of a pre-existing anginal syndrome. 

They conclude that 

there is no one factor or group of factors responsible for the onset of an attack 
25 of coronary thrombosis. It may develop during the patient’s routine of 
daily life and the apparent association of an attack with some external con- 
dition is merety coincidental. 

The Present Case : In this case there is a history of previous 
good health; of a momentary extraordinary effort made after 
30 three hours’ heavy, but ordinary, work ; of a sharp pain across 
the lower part of the chest at the moment of effort, which subsided 
quickly with rest ; of immediately subsequent incapacity with 
great weakness and a strange feeling in the chest, of pallor, of 
recurrent attacks of anginal pain relieved by nitrites, but bearing 
35 no quantitive relacion to effort, and of ingravescent illness 
necessitating plaintiff’s admission to hospital eighteen days later. 
Two days after the effort the pulse-rate was 120 and the heart 
slightly enlarged. On admission to hospital the pulse-rate and 
temperature were normal and remained so throughout the period 
40 of detention ; the blood-pressure was 150/80, and five days later 
170/90 ; the heart was slightly enlarged, the heart-sounds of poor 
quality and a tic-tac rhythm was present ; of two physicians in 
consultation one affirmed the presence of faint pericardial Motion, 
the other denied it. An X-ray suggested slight enlargement of 
45 the left side of the heart, and showed a calcified plaque on the 
right side, but whether this was in the pericardium or in the heart’s 
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substance was doubtful; an electrocardiogram taken three weeks z 
after the effort was ■ consistent with a diagnosis of cardiac 
infarction; six months after the strain the Mood-pressure was 
102/80, the heart-sounds of quite fair intensity, and there was pain 
in the chest and shortness of breath on exertion. The present 5 
condition is one of incapacity caused by anginal pain on slight 
exertion. 

Medical Evidence for the Plaintiff : — 

Dr. Gunson on these facts diagnoses ''angina pectoris pure and 
simple '' caused by the effort of pulling upon the drum, and he 10 
ascribes plaintiff’s subsequent incapacity to his belief that angina 
pectoris reduces the reserve power of the heart. It must be clear 
in the light of the carefully authenticated account of angina 
pectoris given above that Dr. Gunson’s diagnosis of angina pectoris 
does not cover all the facts, and that his assertion that angina 15 
pectoris reduces the reserve power of the heart is misleading in 
that angina pectoris is not a cause, but merely a symptom, of 
heart-failure. He is satisfied that coronary thrombosis did not 
occur at the time of the effort, but if it occurred subsequently, 
and it is not clear that he thinks it did, he would regard it as a 20 
natural sequence of the effort, for this induced angina pectoris, 
and angina pectoris leads to coronary thrombosis. His theory 
that angina pectoris leads to coronary thrombosis overlooks the 
fact that it is not angina pectoris that leads to coronary^ thrombosis 
but the underlying disease in the coronary arteries. His quotation 25 
from Dr. Paul White of Boston, adduced in support of his theory, 
is valueless without the content of his own letter and the context 
of White’s. It would appear that the subject of his letter was 
the effect of fatigue in inducing coronary thrombosis ; but angina 
pectoris does not induce fatigue, and undue fatigue does not appear 30 
suddenly in a man who previously has shown no fatigue unless his 
heart has sustained some damage, and angina pectoris does not 
damage the heart. Dr. Gunson thinks that despite the strain 
plaintiff would have broken down in a year. I am at a loss to 
know how he determines this interval — ^it appears to be a 35 
speculative inference from the fact that plaintiff had an anginal 
attack ; but " angina pectoris pure and simple ” may recur for 
many years without completely incapacitating the subject. Dr. 
Gunson's statements are not supported by reference to recent 
medical literature. 40 

Dr, Roche also, on these facts, diagnoses angina pectoris, and 
also holds that angina pectoris reduces the reserve power of the 
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heart ; but he adds a theory of Muscle-stretchihg that mnst be 
noticed. In elaborating this theory he calls upon some 
experimental work of Grimes undertaken to show the effect of 
variations in intrathoracie pressure upon arterial tension — an 
5 aim that Dr, Roche overlooks. Grimes is in no sense an authority 
upon the heart. He merely made a practical application of the 
well-known Valsalva experiment to ordinary working- conditions 
in order to demonstrate that efforts such as lifting weights, pulling 
strenuously, striking blows with a heavy hammer, which are 
10 necessarily made with the breath held, raise the intrathoracie 
pressure. This rise in intrathoracie pressure depletes the heart 
and so reduces the blood-pressure. When the intrathoracie 
pressure is relieved by the resumption of breathing, the abrupt 
refilling of the heart by the blood temporarily dammed back in 
1 5 the veins raises the blood-pressure 25 millimeters or more above 
normal. This experimental work of Grimes was quoted by the 
Medical Referee in Wynyard v. Daily Telegmpk(3) to show that 
some of the work done during a certain period was not light work. 
Dr. Roche pictures the inrush of blood in this experiment 
20 as causing such extreme distension of the left ventricle of the heart 
that the muscle is stretched to a degree sufficient to impair 
permanently its power of contractility. He dismisses as negligible 
the brake to this distending inrush of blood afforded by the right 
heart and lungs, and overlooks the fibrous pericardium especially 
25 provided to prevent undue distension of the heart. Even were 
Dr. Roche’s theory of muscle- stretching tenable, he overlooks the 
fact pointed out by Dr. Caughey, that the donoinant symptoms 
induced would be those of acute congestive heart-failure. These 
the plaintiff did not show. All other medical witnesses dismiss 
30 Dr. Roche’s theory, w^hich is not Grimes’s theory, and so do I. 
Dr. Roche is definitely opposed to the idea that the initial pain 
was due to coronary thrombosis because it was of short duration 
and was relieved by rest. He grants that coronary thrombosis 
may be painless, but asserts that if pain do occur it is prolonged. 
35 Quotation from authority in the account of coronary thrombosis 
given above shows that Dr. Roche’s all-or-nothing conception of 
the pain in coronary thrombosis is mistaken. The character of 
the pain depends, as do other symptoms, on the rate of 
clot-formation and upon the size of the vessel occluded. Dr. 
40 Roche considers that plaintiff’s working-life has been shortened 
by two years ; but, since he has given his opinion that before 
the strain plaintiff’s heart was in fairly good condition, I cannot 
(3) [1934] N.Z.L.R. s. 137 ; OX.B. 389. 
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see 'how ■ lie makes that ■ ' computatioa, ualess oa Ms theory ' 
of mascle-stretchiiig wMoh kas beea shown to be fallacious. 

Df. Gaughey also diagnoses angina pectoris^ and is ' the only 
witness who refers to disease of the coronary arteries ; but be ■ 
does not make as much use of the reference as he might have done, 5 
He attributes previous ill-health of the heart to coronary disease, 

■and sees in the calcified plaque, shown by X-ray, evidence of long 
antecedent coronary thrombosis due to eoronarj^ disease; but 
he does not call coronary disease to account for causing the angina 
pectoris, nor suggest that coronary disease might have caused a 10 
recent infarction of the heart which might explain the whole case. 

He denies coronary thrombosis as a possible cause of plaintiff’s 
subsequent incapacity because he did not show s3^mptoms 
characteristic of rapid clot-formation in a large coronary artery, 
which is a specious argument, for we are not concerned here with 15 
the manifestations of typical acute coronary thrombosis. In his 
view, the precipitating cause of plaintiff’s breakdovm was the 
effort of pulling upon the drum, and though not prepared to state 
precisely what the mechanism of the heart-damage was, he offers, 
as a possible explanation, the suggestion that plaintiff’s effort 20 
caused changes in the heart’s substance comparable to those said 
to occur in the toxic heart of athletes — viz., stretching and swelling 
of muscle with subsequent fibrosis. This appears to be Dr. Roche’s 
theory without Grimes. Dr. Caughey makes a valuable con- 
tribution in suggesting that plaintiff's continued incapacity may 25 
be explained in part as due to an anxiety neurosis. This he holds 
would explain the frequent recurrences of anginal pain and the 
quantitive inconsistency of the pain to effort, each attack lowering 
plaintiff’s threshold for anginal pain. Dr. Caughey is a 
neurologist and his neiiroiogicai views command respect. 30 

Tiiis concludes the medical evidence for the plaintiff. That 
plaintiff suffered attacks of angina pectoris of an atypical kind is 
indisputable ; but that the angina affected in any ww the heart’s 
structure and reduced the cardiac reserve cannot be accepted. 
Plaintiff’s incapacity subsequent to the effort must have been due 85 
to some damage to the heart-muscie sustained either before or at 
the time of effort. The nature of this damage, how and when 
produced, has not been explained satisfactorily by witnesses for 
the plaintiff. 

Medical Evidence for the Defendant : — 40 

Dr. Johnson thinks that the initial symptom was something in 
the nature of angina caused by the effort and attributes 
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plaintiff’s persistent incapacity to coronary thrombosis ocoiirriiig 
after plaintiff reached home on the evening of October 17. The 
symptoms that appeared immediately subsequent to the effort 
and lasted throughout the day, which he epitomizes as nausea, 
f) he regards as prodromal to the attack of thrombosis in the evening. 
But this view takes no account of the extreme weakness which in 
great measure incapacitated plaintiff throughout the afternoon. 
Extreme weakness is neither a sequence of angina pectoris nor 
a prodromal symptom of coronary thrombosis, and nausea does 
10 not incapacitate. The weakness implies a diminished cardiac 
output which in turn implies some damage to the heart-muscle. 
Dr. Johnson believes that when plaintiff ceased work at 4 p.m. 
on Saturday there was no gross change in the heart that would 
have prevented him from returning to work on Monday ; but 
15 plaintiff’s account of his condition on Saturday afternoon, which 
is corroborated by his workmate, Eedfern, does not make this 
seem at all likely. His inability to return to work on Monday 
Dr. Johnson attributes to coronary thrombosis occurring at 6 p.m. 
on Saturday ; but there is no clear evidence for coronary throm- 
20 ' bosis at 6 p.m. Plaintiff’s account of his symptoms after ceasing 
work on Saturday are that he had a slight touch of pain in the 
chest as he walked to the tram, a feeling of terrible weakness not 
amounting to actual pain while in the tram, and a definite pain ” 
when he had got half-w^ay up the incline leading to his house, which 
25 ceased when he reached home. In the history ehcited by Dr. 
Tewsley there was a pain in the chest between 3 p.m. and 4 p.m., 
and no more pain till plaintiff reached home at 4.30 p.m, when 
he was seized with a severe pain which lasted five to ten minutes. 
What appears probable is that in the late afternoon plaintiff’s 
30 symptoms were becoming ingravescently worse. Dr. Johnson 
accepts Dr. Wilson’s statement that pericardial friction was present 
when plaintiff was examined in hospital and regards it as indicative 
of recent coronary thrombosis ; but he offers no comment on 
the atypical features of the case. He insists that angina of effort 
35 induces no permanent change in the heart-muscle, and in support 
of this opinion quotes a letter received from Sir Thomas Lewis 
in which a similar opinion is expressed. This view has already 
been sufficiently emphasized. 

Dr. McDowell does not think that the pain at 11 a.m. on 
40 Saturday was angina of effort, and is not satisfied that the evidence 
he heard in Court threw much light on the matter. He is undecided 
as to whether the pain was due to a minor coronary thrombosis 
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or to strata of a somatic muscle. I feer sympathy for Dr. 
MoDoweiFs hesitation. I think Ms honest doubt shows a better 
appreciation of the difficulty of ' the problem than is' expressed in 
some of the dogmatic assertions made. Thought of' witnesses 
appears to be' focussed upon the effort made when: plaintiff gave 5 
his ' final pull upon the drum. ■ This was a momentary effort. He 
was standing in an awkward position. He pulled with one hand. 

He shared the pull with Ms workmate. He does not himself 
magnify the effort, but describes it as a "" decided heave.’* The 
pain appeared as he began to puli, and he at once let go. This 10 
is not the kind of effort that usualy induces angina pectoris; 
but just the kind of effort that might strain a somatic muscle. 
Angina pectoris as a rule is induced by sustained effort. The 
anginal subject usually knows to a yard how many hundred 
yards he may walk before the pain appears ; and the reason is 1 5 
that the heart must be unduly activated for a certain time before 
the relative ischaemia, which causes the pain, is induced in the 
heart-muscle. The momentary effort made by plaintiff was not 
nearly so likely to provoke an attack of angina pectoris as had 
he spent some time at stool-straining to discharge a constipated 20 
motion. Allowance must be made for preliminary pulling upon 
the jammed drum before the final effort was made ; but no one 
makes any reference to tMs. Dr. McDowell, thinking, mistakenly, 
that plaintiff did his full work on Saturday afternoon, dismisses 
the morning incident as negligible and attributes plaintiff’s 25 
permanent incapacity to an attack of coronary thrombosis 
occurring on Saturday evening when plaintiff reached home. In 
Ms view’, only coronary thrombosis could explain the abrupt and 
gross reduction in plaintiff’s cardiac capacity ; and it would 
explain also the recurrent attacks of angina. He thinks there 30 
may have been subsequent attacks of thrombosis. I agree that 
cardiac infarction is necessary to an explanation of plaintiff’s 
breakdown; but I am not satisfied that Dr. McDowell is right 
as to how and when the infarction occurred. 

Dr. Tewsley, after summarizing the facts, interprets them as 35 
indicating that while plaintiff was doing his wnrk a thrombus 
began to form and that the subsequent early symptoms wnre 
attributable to this ; that during the period of rest in bed the 
thrombus extended, greatly aggravating the symptoms and 
reducing plaintiff to total incapacity. In my view, this 40 
interpretation is probably m near as we can get to a solution of 
the problem without a mortem examination, which fortunately 
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is not available. It may be objected that plaintiff was doing 
heavy work, and this was unfavourable to the formation of a clot. 
It certainly was extremely heavy work for 'an untrained lawyer 
or physician, but not for n, technically skilled and practised w’ater- 
5 side worker. . The ordinary work he • did, to which he was 
habituated, probably did not accelerate his pulse-rate or put any 
strain whatever upon his circulation; but once an infarct had 
formed, and it has been shown that it may form painlessly, the 
case was different. Angina pectoris was now imminent, and 
iO the prehminary struggling with the jammed drum plus the final 
effort induced it, I am inclined to favour thrombosis, beginning 
in a small vessel, as against infarction by simple naiTowing or 
by occlusion resulting from arterial disease alone, because the 
symptoms became ingravescent, suggesting gradual extension 
15 of the clot along the vessel and increase in the size of the infarct. 
This seems to me to be the probable explanation ; but it 
is impossible to be certain. 

Because the usual onset of coronary occlusion is sudden and severe in 
character it may be overlooked that at times the occlusion is so gradual as to 
20 present only the symptoms of increasing myocardial weakness { 201 , 

This, as Br. Tewsley suggests, may have been the case here ; but 
it is also conceivable that plaintiff went to work with an infarct 
already in being as did Harvey — Harvey v. E. and H. Craig, 
Ltd.(4-) — who, ignorant of his condition, did three hours’* heavy 
25 work and then induced angina pectoris by attempting a heavy 
lift ; but I think it unlikely here because it would not explain the 
ingravescent symptoms. 

It should be appreciated that the effects of coronary occlusion 
are very often anomalous. This must be the experience of every 
30 practising physician, and the literature records many examples. 
One will suffice. Sutton and Lueth (1932) record the case of a 
man of forty-seven in apparent good health who had an attack 
of '' acute indigestion ” that lasted three hours. Thereafter he 
attended business as usual and felt unusually well. Several times 
35 he played golf— on two occasions thirty-six holes a day. Three 
weeks later he had another attack of severe pain and died 
suddenly in a day or two. Post mortem examination showed a 
large recent infarct, and an older infarct at the site of which the 
heart had ruptured. 

40 The present case is essentially atypical, and moreover the 
evidence contains conflicting statements and conflicting 
observations, and lacks important information that might have 
(4) [1933] N.Z.L.R. s. 102 ; GX-R. 605. 
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been gained by fuller inTestigation, wMeh. : Wouid 'have helped 
MateriaEy to ■ a more certain diagnosis. There was no medical 
observation of plaintiff between October 21 and November ' 4. 

' : There is no adequate account of plaintiff's, present condition. 

Dr, Johnson ' thinks him fit for light work. Dr. Caughey thinks 5 
he, is' the subject of anxiety neurosis. On this ■ point I can offer 
no opinion. Dr. Gunson' thinks his working-life has been^ shortened 
by one year. Dr. Roche would make it two years. I think that 
his incapacity began when the infarct formed, and that occurred 
when the time was ripe, irrespective of all external conditions. IQ 

Opinion : — 

My considered opinion is 

1. That plaintiff has faded to show that the work he was doing 

aiffected in any way the coronary artery disease of which he was i 
the victim. 1^ 

2. That, irrespective of the work he was doing or of the final 
effort made, a clot or thrombus formed in a diseased coronar}^ 
artery and by obstructing the passage of blood to a segment of 
heart-muscle caused the formation of an infarct. 

3. That the balance of probabilities is in favour of this infarct 20 
having formed or having begun to form before the final effort was 
made. 

4. That the presence of a cardiac infarct rendered plaintiff liable 
to attacks of angina pectoris. 

5. That plaintiff's attempt to move the jammed drum 25 
induced an attack of angina pectoris. 

6. That the attack of angina pectoris so induced cannot be 
called to account in any way for plaintiff's subsequent incapacity. 

7. That piaintiff's incapacity is due solely to infarction of the * 
heart which occiuTed as a natural complication in the course of 30 
his arterial disease, irrespective of any external condition. 

In accordance with the opinions expressed, the answer to Lord 
Loreburn's questions(5) is in the negative. 

F. Fitchett, M.D., F.R.C.P. 

With the exception, of references to Clmical Heart Disease (Levien) g 5 
which was not a\'ailable, all references to literature made medical witnesses 

have been checked and considered. In addition to references specsified in 
the text and listed below, the following books and articles in Medical Journals 
have been consulted : Diseases of the Hearty Cowan and Ritchie, 11135 ; Fail- 
ing Heart of Middle lAfe^ Hannan and I^arsonnet, ; Heart Disease, 40 
Crichton Bramwell, 1932 ; Prmtice of Medicine, F. W. Price, 1930 ; Coronary 
dHery Dismw, Howard B. Sprague, Nelson Living Medicine ; Angina 

{&) [1919 AD 24^247 iJB.W.aC. 275, 281. 
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Pectoris, Paul White, Nelson Living Medicine*, Recent Advances in Cardi- 
ology, East and Bain, 1931 ; ATterio-ScJcrosis, Condrji^, 1933 ; Facts on tke 
Heart, Cabot, 1926 ; Angina Pectoris, James MacKenzie, 1923 ; Heart and 
Athletics, Deutch and Kauf, 1927 ; Clinical Electrocardiograms, F. A. Willius, 
g 1930; Preliminary Pain in Coronary Thrombosis, Hexold Fell, Amer* Jour. 
Med. Sc., VoL 193, 1937 ; Mild Forms of Coronary Thrombosis, Robert Levy, 
Ach. M. Med., Vol. 47, 1931; Prognosis Following Recovery from Coronary 
Thrombosis, J. H. Palmer, Quart. Jour. Med., 1937; Vascularization and 
Haemorrhage of the Intima of Arteriosclerotic Coronary Arteries, J. C. Paterson, 

10 Arch. Path., Vol. 22 (No. 3), Sep., 1936; The History of Angina Pectoris, 

Sir Humphrey Rolleston, Glasg. Med. Jour., 1937; Angina Pectoris and O 
Coronary Thrombosis, E. T. Freeman, Irish Jour. Med. Sc., 1936 ; The 
Fourth or Apical Lead in Coronary Thrombosis, E. T. Freeman, Lancet, 
Feb., 1937 ; The Four-Lead Electrocardiogram in Coronary Disease, A. W'ilcox, 

15 Lancet, Feb., 1937 ; and various articles on, or references to, angina pectoris 
and coronary thrombosis in current medical journals. 
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The Court, in view of the finding of the medical referee, must 
40 hold that the plaintiff was not injured by accident arising out 
of and in the course of his employment. Accordingly, there must 
be judgment for the defendant, to whom leave is reserved to apply 
for costs. 

Judgment for the Defendant. 


Solicitors for the plaintiff: SuMivan and Winter (Auckland) 

Solicitors for the defendant : DuJidilej Dichmondj and DuddXe 
(Auckland), 
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[IH THE COURT OF ARBITRATION.] ' 

GIRVIN V. BAY OF ISLANDS COUNTY. 

Workers^ Compensation — Delay in giving Notice of Accident— Whether 
“ Reasonable cause ’’ for such Delay — Workers^ Compensation Act^ 1922-^ 
26 U) {2f 

On January 27, while- plaintiff, a labourer, was' employed', by 
defendants cutting gorse -with a slasher, portion of .the bm.sh came into 
contact with his left eye and caused injury. The eye felt as though 
there were a hair in it and was slightly bloodshot ; but it did not really 
worry plaintiff until about March 15 or 16, when it grew painful. On 
March 20 plaintiff consulted Dr. F. Plaintiff did not give notice of 
the accident until March 23, after he had paid a second visit to Dr. 1?., 
who advised him to see a specialist. He eonsiilted Dr. P., who found the 
condition hopeless. Eventually plaintiff lost the sight of the eye ; 
but, if the eye had been treated in time, the sight would have been 
preserved, fence the defendants contended that they were prejudiced 
in their defences by plaintiff s delay in giving notice. 

Held, on the facts, L That the initial injury and infection were 
mild, and that the severe pain about mid*]Mareh marked the develop- 
ment of the ulcer that caused the loss of the eye. 

2. That, as there was honest belief that no claim for compensation 
would arise until the development of pain led the plaintiff to consult 
Dr. F., there was “ reasonable cause ” for the omission to give notice 
until March 23. 

Ellis v. Fairfield Shipbuilding ami Engineering Co., Ltd.{l); 
ZiUwood V. Winck{2); Alblso^i v. Netvroyd Mill, Ltd. (3); 
Fenton v. S.S. ‘‘ Kelvin {Omtiers){4t ) ; Forrest v. Pro- 
prietors Taratu Coahmi?ies{b) ; and Templeton v. E. J. 
Coupe and Sotis, Ltd.{6), applied. 

Webster v. Cohen Bros.{l) and Bedford v. Bell and. Winney, 
Ltd.{S) distinguished. 


Wassell V. Jamss Russell and Sons, Ltd.{9), referred to. 



<1) [191*31 S.C.{Ct. of Sess.) 217; 6B.W.C.C. 
308. 

(2) (1914) 7 B.W.C.C. 60. 

<3) (1925) 95 L.J.K.B, 667 ; 18 B.W.C.C. 
474. 

(4) [1925] 2 E:.B. 473 ; 18 B.W.C.C. 328. 


(5) [1928] G.LR. 155. 

(6) (1932) 146 L.T. 518; 25 B.W.C.C. 50. 

(7) (1913) 108 L.T. 197 ; 0 B.W.C.C. 92. 

(8) (1933) 26 B.W.C.C. 161. 

(9) (1915) 84 L.J.K.B. 1606; 8 'B.W.C.C. 

230. 


CLAIM FOR COMPENSATION under the Workers’ Conipensa- 
tion Act, 1922, for loss of the sight of plaintiff’s left eye. 


WOBKEBS’ C031PENSATI0N AOT, 1922, 
6. 26.— (1) An action for the recovery 
of compensation shall not be main- 
tainable by a worker unless notice of 
the accident has been given as soon 
as practicable after the happening 
thereof. 

(2) Til© want of or any defect or 
inaccuracy in any such notice shall 


not be a bar to the action if the Court 
is of opinion that th© employer has 
not been prejudiced in his defence 
or otherwise by the want, defect, 
or inaccuracy, or that the want, 
defeetf, or inaccuracy was occasioned 
by mistake, or by absence from Hew 
Zealand, or by any other reasonable 
cause. 





COURT OF ARBITRATION. 


161 


Plaintiff, aged sixty, a labourer, had been employed by the 
defendant county on road maintenance for seven or eight years, 
and he stated that during an afternoon late in January, 1937— 
he thought about the 27th— he met with an accident while working 
5 on the Towai-Kawakawa main highway. He was cutting gorse 
with a slasher on the road-side, and, while so engaged, portion 
of the brush came into contact with the eye and caused injury. 
In recounting what happened he told the Court that he felt a 
pricking sensation in the eye, slight pain for a few minutes, that 
1 0 the eye w’-atered, but that in a little time he resumed his work 
and continued for the remainder of the day, feeling the while 
as though there was “a hah on the eyeball.” He was working 
alone, but about a half-mile away were two other men at work, 
and all three walked home together. Plaintiff stated that he 
15 related what had occurred, and that they each, at his request, 
looked into the eye, but could see nothing in it. Thereafter, 
plaintiff continued his work from day to day, losing no time, and 
apparently attaching no importance to the eye-condition inasmuch 
as he felt no pain, ‘‘ but felt now and then that there was a hair 
20 in it.” He said, further, that he looked at the eye in the glass, 
‘‘perhaps a couple of times a week,” and that there was nothing 
in its appearance to make him apprehensive, though the eye was 
“ slightly bloodshot.” One of the men who examined the eye on 
the evening of the accident, Charles Hallard Allen, another road- 
25 man employed by the defendants, gave evidence, and he stated, 
inter alia, that he recollected plaintiff relating what had occurred, 
and asking him to look into his eye ; that he dM so, but “ could 
“ see nothing wrong, except that it was bloodshot.” Allen added 
“ I noticed the eye several times after that on other days, and it 
30 “ was still bloodshot.” Plaintiff hiniself said that the eye did not 
really trouble him until about March 15 or 16, when it grew painful, 
and on the 20th— Allen stated, on his advice— plaintiff consulted 
Dr. Frengley, Superintendent of the Kawakawa Hospital, on whose 
advice ultimately he went to Auckland to consult Dr. Pittar, who 
35 found the condition hopeless. On March 23, he notified the county 
clerk of the accident. 

Trimmer, for the plaintiff. 

Bore, for the defendant. 

Cur. adv. vult. 

40 The Judgment of the Court was delivered by 

0 ’Regan, J. Three defences are raised : {a) That the accident 
did not occur ; (b) that, if it did occur, notice thereof was not given 
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as soon as practicable, in consequence whereof the defendants 
are prejudiced in tiieir defence or otherwise ; and (c) that the action 
•was not commenced wdthin the period of six months prescribed 
by s. 27 of the statute. 

The first and third defences may be taken together. Though 
plaintiff W’as unable to give the exact date, he was certain that 
the accident occurred towards the end of January, and Allexi was 
equally emphatic that it was during the last week of that month. 
During cross-examination it was suggested to Allen that the 
accident occurred about January 18 or 19, but he "was positive 
that the date he gave in his evidence-in- chief was correct. The 
wTit -was issued on July 14, 1937, and thus w^as "well within the 
six months' limit. That the accident had occurred in the manner 


5 


10 


described by plaintiff was not challenged at the hearing, and, 
accordingly, the first and third defences fail. 1 5 

All the medical witnesses agree that, had the eye been treated 
in time, the sight w^ould have been preserved, and hence it follows 
that the defendants have been prejudiced in their defence. 
Plaintiff stated at the hearing that he called on the county clerk 
immediately after he had seen Dr. Frengley on Saturday, March 20, 
and notified him verbally of the accident. His accuracy in that 
connection w^as challenged, and, by direction of the Court, the 
evidence of the county clerk was taken some w^eeks later. We are 
satisfied that on the Saturday plaintiff called on the local chemist 
and had Dr. Frengley's prescription made up, but that he did not 
notify the county clerk until Tuesday, March 23, after he had 
paid a second visit to Dr, Frengley, Girvin himself states that 
on the day of the accident, after a short cessation, he w-ent on 
with his work for the remainder of the day, and that thereafter 
he continued his daily labour, as usual, until he consulted Dr. ^0 
Frengley on Saturday, March 20. He states : 

Continued work, as usual ; lost no time. Eye felt nothing out of 
the w^ay — no pain — but felt now and then that there was a hair in it. Eye 
did not really trouble me until March 15 or 16. Began to get painful. Saw 
Dr. Frengley ... on the 20th . . . Gave in© a proscription and 3o 

directed me to return in a couple of days. Went to chemist and got oint- 
ment . . . Reported to Dr* Frengley on March 23. He ad\i86d me to 

.see a specialist at Auckland: without . delay. ■ 

Under cross-examination the plaintiff added : 

The eye was not particularly painful on March 15. ISTo pain at all 40 
previously . . . Cannot say if the eye was blcwsdshot all the time. I 

suppose it was bloodshot most of the time. Nobody looked in my more 
than once , . . Knew that what had happened — whatever it was — 
had occurred while I was at work. Never thought of compensation until 
the pain started, which made me call on the doctor. 45 

Under re-examination plaintiff continued : 
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Looked at tk© ey e in the glass occasionally— perkaps a couple of times 
a week. Hotking in its appearance to make me tkink it was in a serious 
condition. Eye was sligktly bloodskot. , . . If I told doctors I had 

trouble with tke eye, I meant a feeling of irritation like a kair on tke eye- 
6 bail. . . . Hever anything wrong with the ©ye before. 

The witness, Allen, says in the same connection: 

Recollect one day in January, 1937, when Girvin asked me to examine 
Ms eye. It was in the last week of the month. Went home on several 
evenings with plaintiff. On the particular evening we met, he asked me at 
10 once to look into his eye. Looked and could see nothing wi'ong, except 
that the eye was bloodshot. Noticed the eye several times after that on other 
days^ — still bloodshot. He told me that hie was cutting gorse, and that a 
piece of the bush had flicked the eye. He told me that on the first evening 
when I looked into the ©ye. Happened during the afternoon, he said. 

15 Under cross-examination the witness continued: 

Eye never appeared to get worse until a day or two before Girvin saw 
Dr. Frengley. Never complained of pain. . . . I suggested then that 

he should see the doctor. Have no recollection of telling anyone that he had 
complained of pain all along, Girvin never complained to me of any pain 
20 until a day or two before he saw the doctor. I recognize my signature to 
the document you produce. These are the answers I gave the county clerk. 
Did not mean that the ©ye was getting worse over the period. As the eye 
was bloodshot, I probably thought it was pa^ul, Girvin never said there 
was any pain. At times it was a little more bloodshot than at others. 

25 In the course of his cross-examination Allen was confronted 
with a typewritten document comprising a series of twelve 
questions. These had been prepared by the county clerk, who 
motored to the spot where Allen was at work as a roadman, and 
there cojofronted him with the series of interrogatories already 
30 typed, one of which was, Did the eye appear to get worse on 
‘'subsequent occasions?” In answer, Allen wrote the words, 
“ Graduall^^ got worse.” In the witness-box he insisted that he 
did not mean to imply that the plaintiff had complained of pain 
before mid-March or that the eye had been getting uniformly 
35 worse over the period, and he added that the county clerk had 
called on him unexpectedly, and that until his arrival he (the 
witness) had no idea that he was to be called upon to answer any 
questions in connection with the case. It is no more than justice 
to Allen to say that we consider that there is no inconsistency 
40 whatever between the answers he gave the county clerk under the 
circumstances described and the statements — ^necessarily more 
detailed— which he made later in Court. Each written answer is 
necessarily terse and is equivalent to the first answer a witness 
should give in Court, but he cannot and should not be expected 
45 to give qualifying and explanatory details until and unless he is 
actually testifying as a witness in Court. 

Of the three professional witnesses all agree (a) that the con- 
dition might have been caused by such an accident as plaintiff 
describes ; {b) that it was not possible to say whether the eyeball 


Ct. Abb. 
1937-38. 

GiBvilsr 

V. 

Bay of 
Islands 
County. 

O’Regan, J* 




164 


BUTTER WORTH’S LOCAL GOVERNMENT REPORTS. [1938] 


Ct. Aeb. 
imi-zs. 

<3 IRVIN 

Bay of 
Islands 
County. . 

O’Began, J. 


was puBctured at the time of the accident 'or merely scratched, : 
but that it. was probably the latter ; , (c) that no foreign body was 
seen in the eye; {d) that the interval between the date of the, 
accident and the complaint of .severe pain probably indicated the 
development of the nicer ; and (e) that the interval was ex,ception- i 
ally long. The material portion of Dr. Frengley's evidence is 

On March 20, 1937, Samuel Girvin consulted me. He complained of 
trouble in his left eye. Examination revealed a comeal ulcer with secondary 
iritis. I told Mm that I took a serious view of the condition, that I would 
give him the proper treatment, and that if it did not improve within two iO 
days he must, whether he liked it or not, go to a specialist in Auckland. 

. . . He reported one or two days later. The condition of the eye was 

worse, and I sent him immediately to Dr, Pit tar, eye specialist of Auckland. 

Under cross-examination the doctor added : 

Girvin said he had had considerable pain for a day or two before he saw 15 
me, and that it had not given him serious trouble up till then. A corneal 
wound, if clean and uninfected, heals quickly in a day or two. If infected, 
it may take some time to involve the iris. It is possible that the condition 
of Girvin’s eye . . . was consistent with an injury happening at the 

end of January, 1937. I cannot say that he was unaware of the injury of 20 
the eye until two or three days before he saw me. He told me that he had 
trouble more or less all the time, but that nothing had seriously worried 
Mm. Girvin is an honest man, well- thought of in the district, and I do not 
think that he is the type of man who would consult his doctor for every 
little thing . . * 25 

Dr. Pittar states that, when plaintiff consulted bim on March 25 
he stated that the eye-condition did not worry him very much 
until about a week earlier, when the eye had become painful. The 
doctor added that the severity of an eye-injury cannot be inferred 
from the degree of pain, and that a loose foreign body under the 30 
eyelid, though not nearly so serious, would cause much more 
pain than a scratch injury to the cornea. He was satisfied that, 
if infection supervened shortly after the injury, it must have been 
mild, but that from the rapid degeneration between the time 
plaintiff consulted Dr. Frengley and his arrival in Aucklaxid he was 35 
satisfied that the infection had recently become severe. Dr. Pittar 
stated further that a condition of Mtation and bloodshot might 
be a trivial condition, and though he would have expected the 
pain before mid-March, it was quite reasonable to believe that 
there was little pain until the severe infection had developed. 40 
Amplifying his evidence, the doctor said that there might be very 
slow progress, even after ulceration, and that ulceration was usually 
associated with pain ; that there might be a considerable interval 
between the injury and the ulceration, and that it was his opinion 
that the hypopean ulcer commenced about the time plaintiff 45 
complained of the pain. 

Dr. Fairelottgh, the only witness called for the defence, was 
realy in substantial agreement with Dr. Pittar. He examined 
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plaintiff for the defendants on April 29, when the eye was 
certainly a total loss. At the time, owing to the long interval 
between the date of the alleged injury and the condition of total 
blindness, he concluded that there must have been an intervening 
injury, but he became satisfied later that such was not the fact. 
Dt. Fairciough thinks that the accident caused an abrasion of the 
cornea which was followed by a mild infection, and that that con- 
dition continued until a few days before plaintiff saw Dr. Frengley 
when a more serious infection had supervened. He agrees that the 
hypopean is a serious type of ulcer, and that it probably did not 
commence until mid-March, The doctor adds that he was so 
impressed by the length of time between the date of the accident 
and the serious development that he pressed plaintiff with 
questions, who admitted that from the outset there had been pain 
and discomfort. 

Section 26 (2) of the Workers’ Compensation Act, 1922, pro- 
vides that : 

The want of or any defect or inaccuracy in any such notice shall not be 
a bar to the action if the Court is of opinion that the employer has not been 
prejudiced in his defence or otherwise by the want, defect, or inaccuracy, 
or that the want, defect, or inaccuracy was occasioned by mistake, or by 
absence from New Zealand, or by any other reasonable cause. 

The meaning of the subsection is that, even though an employer 
has been prejudiced by the failure to give notice, that failure shall 
not be a bar to an action for recovery of compensation if the Court 
is of opinion that it was occasioned by a mistake or other reasonable 
cause. The point is well illustrated by the judgment of this Court 
(per Frazer, J.) in Heath v. Waihi Gold-mining Co,, Ltd,{l), 
Accordingly, the one question in the present case is whether there 
was reasonable cause for Girvin’s delay in giving notice of the 
accident as a result of which he has lost the vision of his left eye. 

Mr. Hore has referred the Court to several cases in support 
of his submission that plaintiff had no reasonable cause for the delay 
in giving notice. The earliest of these is Webster v. Cohen Bros. (2)^ 
In that case a shopwalker fell from a ladder, and in the result he 
suffered a twisted knee which caused severe and continuous pain. 
'' I continued my work as best I could in pain, but had to keep- 
resting,’’ he said. '' I continued to work for two months, expect- 
ing every day it would be better, I was always in very great 
pain . . . My knee gave me great pain all the time. It 

frequently gave way under me.” Though the accident occurred 
on April 3, 1912, and plaintiff continued in great pain until June 1^ 

(2) (1913) 108 L.T. 197 ; 6 B.W.C.O. 
92. 
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he became totally disabled, the County Court Judge found, 
that the employers were prejudiced, that there 
.. OiBviN ^as reasonable cause for the delay in giving notice of the. accident 

Bay o,F inasmuch that plaintiff had continued to work and had reasonably 

CcuSrY believed he would recover. The Court of xAppeal held otherwise, 
however, and the following excerpt from the Judgment of Cozens 
O.’B eoan , J. gu,r%, explains the reason: “The learned County Court 

“ Judge has, I think, assigned as a reasonable cause one which 
. ; , cannot be considered ' as satisfactory. He was ' not dealing 
“ wdth a case where the injury from, accident is latent and not at 
' “ first apparent, or with a case where the accident is apparently 
“ so trivial that it would be absurd to expect a workman to give 
“ notice at first. He was dealing here with an accident wiiich 
“ w^as serious from, the very first day and there was severe pain 
“ daily from the first ”(3). 

An obvious commentary on Cohen^s ease is that it is now tw'’enty- 
five years old, and so should he considered in the light of many 
more recent cases on the same point, which are equally authorita- 
tive and w^hich explain more fully the principles on w^hich reasonable 
cause is founded. 

In WaSfSell v. James Bussell and Sons, Ltd.{4:), a socketinaker 
w'as engaged on a Wednesday in bending a hot piece of iron which 
slipped and burnt his finger. He showed the injurj’' to several 
fellow-workers, of whom one was his son, who bound it with a 
piece of cloth. Later in the day the injured man's wife applied 
boraeic acid and bound the injured part; again. On the following 
day he worked, apparently without pain, and at night his wife 
bound the finger as before. He w'orked again the following day, 
but the next day, Saturday, his finger had become so painful that 
he could not hold a hammer, and he had to cease w^ork at 10 a.m. 
and go home. On the Monday following he gave notice to the 
employers, wiio told him to see Ms doctor. The doctor found that 
he W'ES suffering from septic poisoning and sent him to hospital, 
w'here the finger was amputated. On a claim for compensation, 
the doctor said that the poisoning had occurred some time before 
the date of amputation, probably a day or tw^o. The County Court 
Judge found that notice had not been given as soon as practicable, 
but that there had been no unreasonable delay until the day the 
man ceased work, after w’hich he found that there w^as no excuse 
for delay. The Court of Appeal refused to reverse the decision, 
holding that there was evidence to support the finding and no 
misdirection. A perusal of the case shows that, though the accident 
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was trivial at first, it became serious on the Saturda^y when plaintiff 
had to cease work, and that the evidence of his own doctor showed 
that the employers had been prejudiced by reason of failure to give 
notice then. It w’-as practicable to give notice on the day of the 
5 accident, but delay Mould have been excused until Saturday, 
when the injur^^^ had become painful and disabling. 

Next, MO have been referred to the case of Bedford v. Bell and OTUioam, J. 
Wiiiney, Ltd.{o). There a worker was unloading timber from the 
hold of a ship on Saturday, November 7, 1931, when he was struck 
10 on the head by a swinging baulk of timber. He was “knocked 
“ out ” for ten minutes, after which he climbed by a ladder to the 
deck, where he rested for three-quarters of an hour before 
resuming work. He finished on that day, but complained of pahi 
at home and w’’as unwell on the Sunda}^ On the Monday he applied 
15 for work and worked for various employers until January 27, 

1932, when he collapsed and died while at w-ork.- No notice w’as 
given of the accident until February 20, though he had continually 
complained of pain in the head. The County Court Judge found 
that notice had not been given as soon as practicable, that the 
20 employers were thereby prejudiced in their defence, and that there 
was no reasonable cause for the delay ; and, on appeal, that view 
was sustained. Obviously, the facts were extraordinary in that, 
although the widow knew of the accident shortly after it occurred, 
no notice was given until nearly a month after the death, and the 
25 following passage from the judgment of Slesser, L.J., speaks for 
itself : “ I think it is a case which falls directly within the case of 
“ Webster v. Cohen{6), which has been so often cited. The most 
“ that can be said here is that the workman having these headaches 
“ as the result of the accident, which were serious but which he 
30 “though might alter for the better, is not sufficient reason for 
“not giving notice. There is the evidence of the wife that he 
“ had had terrible headaches. There is the evidence of his mates, 

“ who all agree that he was quite well and a healthy man before 
“ the accident, but that he complained of pain on November 7. 

35 “Mr. Gibbs said he always complained of pain in his head. Mr. 

“ Newbon said he complained of his head, that his hand was 
“ automatically going up to his head. All that makes it impossible 
“for the learned Judge to say that it can be inferred that the 
“ man thought the pain was trivial ''(7 ). . 

40 The point involved has frequently been considered and there 
are necessarily many reported cases. In Bllis v. Fairfield Ship- 
building and Engineering Co., Ltd.(S), the plaintiff alleged that 

(5) (1933) 26 B.W.C.a 161. (7) {1033} 26 B.W.C.C.^161, 178, 

(6) (1913) 108 L.T. 197; 6B.W.C.C. 
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he was Injured by accident on June 1, 1911. From that date to 
August 5 folloi^^Tiig he continued at work, though he suffered pain 
in the neck and shoulder, which he attributed to the alleged accident. 
Then he consulted a doctor, who diagnosed muscular rheumatism. 

On 'November 11 he left his employment, and thereafter up to 5' 
December' 3 he was treated for severe neck-strain. On that date 
he consulted another doctor, who informed him that his head was 
partially dislocated from the cervical vertebrae, and advised that 
his condition was dangerous, and had him placed in an infirmary. 

On January 30, 1912, he gave notice of the accident and claimed 10 
compensation. The employers denied liability on the ground that 
notice had not been given as soon as practicable after the alleged 
accident, that the claim was out of time, and that, by reason of 
the delay, they were prejudiced in their defence. The Sheriff- 
Substitute found for the employers, but agreed to state a case for 1'5 
the Court of Session, and that tribunal found that there was reason- 
able cause for the delay and remitted the case back to the Sheriff- 
Substitute. There it is obvious that delay would have been excused 
up to December 3 owing to the conflicting and erroneous medical 
advice. On that date, however, the condition was correctly 20 
diagnosed and plaintiff was fully aware of the danger of his con- 
dition, Nevertheless, the claim for compensation succeeded, 
and the following excerpt from the judgment of the Lord President 
epitomizes the Courtis view : He does not think it is anything 
“ very serious, he does not make a claim, and he goes on in that 25 
“ state of ignorance until nearly the end of December, when he 
gets much worse, and then he goes to another doctor, who makes, 

I suppose, a more careful examination and finds out that he has 
^‘‘sustained a very serious injury. I agree that after that the 
'' man might have given notice, but then, as I think was said by 30 
one of the learned Judges in this Division, ^ We are not to 
'' ' measure this question of notice in very nice scales ' ; and I 
think the trouble occasioned to this man by his removal to the 
■^' infirmary and his being laid up there are all reasonable causes 

a little longer delay in giving of the notice. I therefore 35 
think that there is only one conclusion to be reached upon these 
facts- — vizs, that there was here a reasonable cause for the man 
' not giving notice of the accident '^(9). 

Another apposite case would appear to be Zillwood v. 
IfiKc/dlO). A bricklayer was .ruptured on October 17, 1913, 40 
while lifting an unusually heavy basket of cement. He felt a 

(9) [191S] S.C. (Ct. of Sess)217, 224 j (10) (1914) 7 B.W.CD. 60. 

■ .'.0 B.W.C.C-308, 
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pain, but tEoiight lie bad merely ricked himself, and in a few 
minutes proceeded with his work. On reaching home he noticed 
a lump about the size of a small marble in the place where he had 
felt the paiUj but did not realize that he had been ruptured, and 
5 he went on working for three months. Then he began to 
experience pain, and he consulted a doctor, who advised him to 
wear a truss. He replied that he could not work with a truss, 
and gave notice of the accident and claimed compensation. The 
case was defended on the ground that notice was not given as 
10 soon as practicable after the happening of the accident, that the 
employer was prejudiced, and that there was no reasonable cause 
for the delay. The County Court Judge held that there 
was reasonable cause, and the Court of Appeal upheld the finding, 
though the employer had been prejudiced. Cozens Hardy, M.R., 
15 who delivered the judgment of the Court of Appeal, attached 
great importance to the fact that the injured man had not been 
disabled from working and had continued for three months. 
Again, in Albison v. Newroyd Mill, Ltd,(ll), a girl of fifteen met 
with an accident on January 22, 1925, whereby she suffered injury 
20 to her nose, causing it to bleed. Her immediate superior washed 
the wound, and the girl went on with her work. Her nose swelled, 
and sometimes poultices were applied by her mother. She was 
obliged to cease work on March 12, when she consulted a doctor, 
who found the wound septic. She recovered under treatment 
25 and w-as able to resume her employment on March 30. On her 
claiming compensation, liability having been denied on the ground 
of failure to give notice as soon as practicable and that the 
employers had been prejudiced in their defence, the County Court 
Judge, without deciding on what date notice should have been 
SO given, held that there was no reasonable cause for the delay. The 
Court of Appeal, however, held that the County Court Judge had 
misdirected himself, and remitted the case for a new trial. The 
Court laid it down that, in order to be given as soon as practicable, 
notice must be given when the claimant realizes that his condition 
35 entitles bi-m to compensation, and Atkin, L.J., quoted with 
approval 12) the following passage from the judgment of 
Warrington, L.J., in Fenton v. 8.S, ''Kelvin'' [Owners] {IZ) : 
" In my opinion, the learned County Court Judge was right in law 
"‘in holding that the important question in such a case as the 
40 '' present is : At what time did the workman realize that he had 
'' suffered an injury by accident entitling him to compensation 

(11) (1925) 95 LJ.K.B. 667 ; 18 (13) [1925] 2 K.B. 473 ; 18B.W.C.C. 

B.W.C.C. 474. 328. 

(12) Ibid., 672 ; 485, 
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'' under the' Act ? The Judge has not quite put it in these terms. 

He has put it' rather' : At -what "time did he realize what. I have 
'' ahead}" referred to, the inter- connection of cause and effect ? , 

But it comes to ■ the same thing, At what . time did he realize 
“that he had ' suffered that which: entitled him to compensation 5 

for injury by accident ? ”(14), 

The present case is ■ similar in many respects to that of ' 
Forrest V, Proprietors Taratu Coal-mines{l^, There the plaintiff, 
a „ coal-miner, was struck in the right eye by a fragment of coal 
in the course of his employment in April, 1926. On Ms way out 10 
of the mine after ceasing work he mentioned the accident to the 
underviewer, hut neither took it seriously. The eye became 
inflamed, however, and so remained for a few*' days, though the 
inconvenience did not prevent the plaintiff from continumg his 
work. When the inflammation had subsided there remained a 15 
slight dimness of vision, which w'as eontiniious, but the plaintiff 
continued at %vork. Early in 1927 he began to experience severe 
headaches, and in May of that year he saw a specialist, who advised 
that thcvse w'ere due to the condition of the eye in which there had 
ceased to be useful vision. A few days later plaintiff interview^ed 20 
the mine-manager, telling him of the accident and that he had 
already mentioned it to the underviewer. The under view’er had 
left the employment of the defendants, but the manager undertook 
to locate him, if possible. Hearing nothing further from the mine- 
manager, plaintiff gave formal notice of the accident on June 18 25 
and claimed compensation. The WTit was not issued until 
Xovember 10, but the Court excused dela-}' owing to 
defendants’ undertaking to locate the underviewer. At the hearing 
it was established that the condition was hopeless from the outset, 
and hence the Court found that the employers were not prejudiced, 3 0 
as they have been here, by the delay in giving notice. The point 
which bears particularly on the present case, how^ever, was that 
the Court found that there was reasonable cause for the delay 
notwithstanding the continued dimness of sight. A perusal of 
the report shows that the Court w^as largely influenced by the 35 
evidence of Dr. Hall, an eye specialist, who stated that it w’^as a 
common occurrence for ophthalmic specialists to be consulted by 
patients suffering from grave defects of vision of long standing, 
who had no conception of the serious impairment of their vision. 

The Court w^as influenced further by the fact that the plaintiff 40 
had continued his work a miner without interruption, and was 

(14) [1925] 2 K3. 473, 486'; 18 (15) [1928] GX.R, 155. 

B.WX.C. 328. 339. 
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satisfied that it was reasonable under the circumstances for him to 
give no notice of the accident until Dr, Hall had advised him of 
the -serious condition of the eye. The delay in commencing the 
action was excused on the same ground. In this country, the 
5 law differs from that obtaining in England in that a claim is of 
no legal consequence; but it is the commencing of the action 
that matters. Here, however, the action was commenced within 
the prescribed period. 

The case of Templeton v, E. and J, Ooupe and Sons, Ltd.{lB), 
10 has many points also in common with that before us. The 
plaintiff met with an accident on February 20, 1931, as a result 
of which his left eye was injured by a fragment of stone. He 
gave notice of the accident to the employers three days later, but 
did not consider the injury serious. The eye continued to trouble 
15 him, but he carried on with his work until May, when he 
was discharged owing to slackness of work. On August 20 he 
realized that the condition of the eye was serious, and he made a 
claim for compensation on the 29th. The employers denied 
liability on the ground that the claim was out of time and that 
20 there was no reasonable cause for the delay. The County Court 
Judge, despite what he described as the flagrant inconsistencies in 
the plaintiff’s evidence, was of opinion that he was an entirely honest 
witness in his averment that he did not realize the serious nature 
of the condition until August 20, and he found that the delay in 
25 making the claim was due to reasonable cause. The Court of 
Appeal upheld the decision, and both Lords Eamvorth, M.R., and 
Romer, L,J.(17), quote with approval the following passage from 
the judgment of Lord Dunedin in Ellis v. Fairfield Shipbuilding 
and Engineering Co,, Ltd, (IS) : ''A man may have an accident 
30 '' and honestly believe at the time that nothing serious has 
happened to him, and, therefore, not conceiving that he has a 
'' good claim against his employer, make no claim ; but if 
it afterwards turns out that he has made a mistake in fact, and 
reaUy has been injured, that may be . . . reasonable cause 

35 for his not making the claim within the six months ”(19). 

Honest behef, then, is an essential ingredient of reasonable 
cause. It is clear that in this case there was honest belief that 
no claim for compensation would arise, until the development 
of pain led the plaintiff to consult Dr. Frengley. Not ojily the 
40 plaintiff’s evidence, but that of the professional witnesses, justifies 
the inference that the initial injury and infection were mild and 

(16) (1932) 146 L.T, 518; 25 (18) [1913] S.C. (Ct. of Sess.) 217 ; 

B.W.C.C. 56. 6 B.W.C.C. 308. 

(17) Ibid., 521 ; 63, 65. (19) lUL, 223 ; 317. 
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Ct. Arb. that the severe pain of which the plaintiff complained about mid- 
March marks the development of the hypopean ulcer. It is 
GiRviisr «« when the workman realizes the connection hetween his 

Bay of “ condition and the accident that in cases such as this the necessity 

Islands giving notice of injury arises at all, because it is not until 5 

Co^Y. realizes that, that it becomes practicable to give notice ’’ : 

O^Regan, J. per Warnngi 07 iy L.J., in Fenton v. 8.S. Kelvin'" {Owiiers) {20). 

We must distinguish between two different sets of facts,” said 
Buckley, L.J., in Webster v. Cohen Bros.{21) : ''In the one the 
‘'workman says, 'If things continue as they are, I shall never 10 
" ' require to gi^e notice of any claim for compensation ’ ; that 
"might be reasonable cause for not giving notice. The other 
" state of facts he says, ' I have had an accident, which is serious, 

" ' but I expect it will alter for the better, and if, as I hope, it does 
" ' alter for the better, I shall never make a claim for compensation 15 
" ' at ail, and, therefore, I will not give notice of the accident.’ 

" That is not a reasonable cause for not giving notice of 
" the accident ”(22). In our opinion, it is clear that this case falls 
within the first category. Consideration of the reported eases 
show's conclusively that, in the matter of notice, it is against the 20 
policy of the statute to encourage men to make claims for com- 
pensation in respect of every knock or scratch inseparable from 
daily life. Nor are men, particularly labouring men, expected to 
realize the potentialities of occurrences in themselves trivial and 
which in fact are not called accidental injuries at ail until their 25 
consequences turn out to be serious. Here there W'as no acute 
and continuous pain from the date of accident until the date of 
notice as in Webster v. Cohen Bros., or Bedford v. Bell and 
Winney, Ltd.{2^). Further, had Girvin in fact notified the county 
clerk immediately after seeing Dr, Frengiey on Saturday, March 20, 30 
the letter notifying the defendants’ insurers admittedly could not 
have left Kaw'akawa imtil 9.20 a.m. on Monday, March 22, and 
most probably w-ouid not have been perused by the addressee 
until the following day, when plaintiff kept his appointment with 
Dr. Frengiey. On that day he notified the county clerk ; he left 35 
for Auckland next day, and was seen by Dr. Pittar on the 25th. 
Accordingly, the Court, by a majority, finds that there was 
reasonable cause for the omission to give notice until March 23, 
and hence plaintiff’s claim succeeds. 

The period of liability in a case like this commences to run, 40 
not from the date of the accident, but from the date of disable- 

(20) [1925] 2 K.B. 473, 488 ; 18 (22) Ibid., 199 ; 97. 

B.W.C.C. 328, 341. (23) (1933) 26 B.W.O.C. 161 

(21) (1913)108L.T.197; 6B.W.C,C. 

92. 
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ment— in this case, March 20, 1937 : Scott v. Harraway Sons, 
L^<i.(24). Plaintiff’s average weekly earnings were 
and hence the rate of weekly compensation as for total disablement 
is £2 16s. He was in hospital six weeks and fi'^® days, 

5 and attended during two weeks as an ont-patient, and hence w^e 
think it reasonable to allow compensation for nine weeks’ total 
disablement. Fifty-five weeks have elapsed since plaintiff saw 
Dr. Frengley on March 20, up to which date he had earned wages. 
Plaintiff is entitled to a weekly payment of £1 8s. for the loss of 

10 the eye, and, accordingly, he is entitled to £409 7s. compensation, 
and medical expenses £1, particulars of which are as follows . 
Nine weeks’ total disablement at £2 16s. per week, £25 4s. ; forty- 
six accrued weekly payments of £1 8s., £64 8s. ; two hundred and 
fifty-eight weekly payments of £1 8s., commuted at 5 per cent. 

15 compound interest, £319 15s.; medical expenses, £1; ^otal, 
£410 7s. We allow £10 10s. costs, and £2 2s. for one medical 
witness. The plaintiff and one other lay witness are entitled to 
their expenses pursuant to the scale prescribed for the Magistrates 
Court, and these will be settled by the Clerk of Awards. Judg- 

20 ment accordingly . , 

A dissenting opinion was given by Mr. Prime, the employer s 

nominated member of the Court, ^ , 

Judgment for the 

Solicitors for the plaintiff: Connell, Trimmer, and Lamb 
(Whangarei). 

Solicitors for the defendant : Buddie, Bichmond, and BuddU 
(Auckland). 

(24) [1927] G.L.R. 18. 


1937-38. 

V 

Bay of 
Islands 
County.: 


O’Regan, J. 


174 


BUTTERWORTH’S LOCAL 'GOVERNMENT REPORTS. [1S88] 


s.c. 

WEiLLINGTON 

1937. 

Dec, S, U. 
Mybbs, C.J. 


C.A. 

1938. 

March 15, 
16; 

April 29. 

Blaib, J. 
KEKiTEDY, J. 
KOBTH- 

CROFT, tT. 



[IN THE SUPBEMB COURT AHB IN THE COURT OF APPEAL.] 

WELLINGTON CITY CORPO- 
RATION - - - - Appellant 

Plaintiff 

AND 

GOVERNMENT INSURANCE 

COMMISSIONER - - Respondent 

Defendant. 

Land Transjer — Mortgage — Mortgagee's Sale — Mortgagee* s Estimate, of Value — 
Whether same must be stated at the reasonable Value of the Land — Land 
Transfer Act, 1915, s. 110 {1). 

The sum to be stated by a mortgagee in his application to the 
Registrar of the Supreme Court -under s. 110 of the Land Transfer Act, 
1915, as the value at which he estimates the land to be sold under his 
power of sale, is such sum as the mortgagee thinks fit ; in other words, 
it is a matter for the discretion of the mortgagee. 

So held by the Court of Appeal, affirming the order of Myers, C.J., 
p. 175, post. 

Loyal Marlborough Lodge v. Rogers{l) and Public Trustee v. 
TFaZ2ace( 2) considered. 

Dicta of Smith, J., in Cleavers Buildings, Ltd. v. PorferiZ) 
considered and explained. 

(1) (1909) 29 N.Z.L.R. 141 ; 12 G.L.R. (2) [19323 N.Z.L.R. 625 ; G.L.E. 254. 

271. (3) [19323 N.Z.L.R. 423, 425 ; G.L.B. 325. 

ORIGINATING SUMMONS for determination of certain questions 
arising out of the intended sale by the Government Insurance 
Commissioner on behalf of the Crown as mortgagee of certain 
land in the City of Wellington. He applied to the Registrar of 
the Supreme Court at Wellington to conduct a sale of the land 5 
under the provisions of the Land Transfer Act, 1915. The Com- 
missioner in his application to the Regis'fcrar stated that he 
estimated the value of the land at £12,000. 

The facts, as agreed upon, were that by memorandum 
of mortgage London Markets (Wellington), Ltd., mortgaged to 10 
His Majesty the King (which term was expressed to include the 
Government Insurance Commissioner for the time being holding 
office under the Governme^;Lt Life Insurance Act, 1908) the land 
described in the said memorandum of mortgage ; and after the 
release of a certain portion of such land the balance of the land 15 
comprised in the mortgage was, and is, the land described in the 





schedule hereto ; Default having been made under the mortgage 
and the company’s application for relief having been dismissed, 
the Government Insurance Commissioner on November 5, 1937, 
made application to the Registrar of the Supreme Court 
5 at Wellington to conduct a sale of the said land under the 
provisions of the Land Transfer Act, 1915. 

Apart from certain special rates due to the plaintiff Corporation 
the moneys secured by the mortgage were a first charge upon the 
land. The sum of approximately £1,450 was due to the plaintiff 
10 Corporation for rates in respect of the land and that sum 
constituted a second charge thereon. 

In his application to the Registrar the Government Insurance 
Commissioner stated that he estimated the value of the l au d at 
£12,000, which sum was less than the total amount of the moneys 
15 hereinbefore referred to, and was, in the opinion of the plaintiff 
Corporation, a sum less than the reasonable value of the land. 

The plaintiff Corporation contended that the sum to be stated 
by the mortgagee under the provisions of s. 110 of the T.q.nH 
Transfer Act, 1915, as the value at which he estimated the land 
20 to be sold must be a sum equal to the reasonable value of the land. 

The defendant contended {a) that such sum might be any sum 
that the mortgagee thought fit ; and (6) that the result of a sale 
by auction under the provisions of the Act was conclusive as to the 
value of the land. 

25 O’Shea and J. R. Marshall, for the plaintiff. 

Harding, for the defendant. 

Cur. adv. tmlt. 


G'overn- 
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Myees, C.J. Apart from certain special rates due to the 
plaintiff Corporation, the moneys secured by the mortgage to 
30 the Crown are a first charge upon the land. There is then a sum 
of approximately £1,450 due to the plaintiff Corporation for general 
rates in respect of the land, and that sum constitutes a second 
charge. 

The plaintiff Corporation is professedly of opinion that the 
35 smn of £12,000 at which the Commissioner estimates the value 
is less than the reasonable value of the land, and contends that 
the mortgagee is required by the statute to estimate the land at 
its reasonable value. The Commissioner, on the other hand, 
contends that the amount of the estimate may be any sum that 
40 the mortgagee thinks fit. What I am asked to do is to decide 
which of these contentions is right. 
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Section 110 (1) of the Act requires that a mortgagee when 
making application to a Registrar to conduct a sale in such 
application shall state the value at which he estimates the land 
to be sold.’’ The history of the legislation on this point is well 
known : it has been stated by the Court of Appeal in Loyal 5 
Marlborough Lodge v. Roger8(l) and, again, in Public Trustee v. 
Wallace{2), 

If the intention of the Legislature w^as that the mortgagee 
should be under control in regard to his estimated value of the 
property proposed to be sold, it would seem passing strange that 10 
that intention was not expressed. Certainly it has not been 
expressed ; and it was held in Public Trustee v. W allace, as it had 
previously been held in the decision that led to the law being 
changed — Hamilton v. Bank of New Zealand{3) — that the 
Registrar has neither the duty nor the power to fix a reserve price. 15 
Mr. O'Shea contends that there are a number of dicta 
by various Judges to the effect that the section requires a fair 
and reasonable estimate to be made. The only dictum, however, 
to that effect, so far as I am aware, is that of Smith, J., in Cleave's 
Buildings, Ltd. v. Porter {4:), where His Honour said : The duty 20 
“ of the mortgagee is to act in good faith and to make a reasonable 
estimate of the saleable value of the land to be sold ’'(5). I 
do not gather, however, from the judgment that the learned Judge 
was expressing a considered interpretation of s. 110. 

In the Loyal Marlborough Lodge case(6), Williams, A.C.J., 25 
certainly said that the object of the new provisions w^as to prevent 
an oppressive exercise of a power of sale by the mortgagee(7) ; 
and Denniston, J., said that the object was to secure that the 
mortgagee in buying the land should pay a fair value(8). To the 
dicta of the other members of the Court I shall refer presently ; 30 
but be it said at this point that both Williams, A.C.J., and 
Denniston,. J., were referring to the new statutory provisions as 
a whole, and that neither of them even purported to interpret 
specifically the requirement that the mortgagee in his application 
to the Registrar '' shall state the value at which he estimates the 35 
'' land.” In any event what Smith, J., said was obiter. In the 
case before him the mortgagor complained that the estimate of 
value fixed by the mortgagee was such as could not have been 




(1) (1909) 29 N.Z.L.R, 141 ; 12 

G.L.K. 271. 

(2) [1932] ISr.Z.L.R. 625 ; G.L.B. 
254. 

(3) (1904) 24 N.Z.L.R. 109. 

(4) [1932] N.Z.L.R. 423 ; GX.B. 
325. 


(5) Ihid., 425 ; 325. 

(6) (1909) 29 N.Z.L.B. 141 ; 12 

aL.R. 271. 

(7) IhU., 143 ; 273. 

(8) Ibid,, 144, 145, 147, 149, 273-74 
275, 276. 
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honestly fixed, and he the ‘‘Extraordinary 
“ Remedies ’’ rules by motion and statement of claim to restrain 
the mortgagee from proceeding ftirther with the intended sale. 
The learned Judge held that that was not an appropriate procedure 
5 in the circiimstances for investigating an allegation of dishonesty. 
That was sufficient to dispose of the matter then before the Court, 
but His Honour went further and said that on the evidence sub- 
initted he was of opinion that it was impossible to hold that the 
mortgagee had acted in a way that was unreasonable or dishonest. 
10 It may be that the conduct of a mortgagee in applying to the 
Registrar to conduct a sale might in respect of the statement as 
to the estimated value be so dishonest or oppressive as to entitle 
the mortgagor to redress by injunction or otherwise in appropriate 
proceedings, but I should prefer to reserve my own opinion on the 
15 point until the actual case arises and one has had the advantage 
of hearing argument upon it. 

I do not doubt that what the Legislature had in mind was as 
far as reasonably possible to ensure that a mortgagee purchasing 
land sold by him through the Registrar should acquire it at a fair 
20 and reasonable value. But it seems to me to have left the estimate 
of value for the purposes of the sale to the mortgagee’s own 
discretion. 

In Loyal Marlborough Lodge v. Rogers(%) Edwards, J., said : 
“ In theory, from the beginning of the system under which 
25 a mortgagee was allowed to purchase at a sale conducted through 
“ the Registrar at his instance, the sale was conducted in such a 
“ manner as to produce a fair price for the land. In practice it 
“ was found that the result was not so. A mortgagee who sells 
“ through the Registrar in nine cases out of ten does so, and in 
30 “ all cases presumably does so, because he does not hope to realize 
“ sufficient to satisfy his security by a sale at auction on his own 
“instructions. The result was this: that persons who would 
“ gladly have been purchasers at a reasonable price were 
“ completely in the dark as to the amount that would have to be 
35 paid in order to overpass the sum necessary for the mortgagee 
“ to pay to protect his security. And the immediate consequence 
“ was, as all those who have practised in New Zealand know 
“perfectly well, that persons who would gladly have become 
“ purchasers at a reasonable price by auction stayed away from the 
40 sale, and subsequently dealt with the mortgagee. That practice 
“led to very great hardships to mortgagors, as was pointed out 
“in Hamilton Y. Bank of New (24 N.Z.L.R. 109). 

(9) (1909) 29 N.Z.L.R. 141; 12 a.U.R. 271. 
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“ It appears to me that the draftsinaii of this statute had the case 
of Hcthniliohi v. JBciiilc of N&iv ZccbUivid before him, and has made 
“a very reasonable provision for the protection alike of the 
mortgagor, the mortgagee, and the revenue. . . . I omitted 

to say, in pointing out that the system devised was both 5 
‘intelligible and intelligent, that great protection which the 
''mortgagor now has is that all persons disposed to consider 
"the purchase of the property can asceHain to whai amount 'it is 
"reasonably probable that they will have to go to acquire '’(10). 

(The italics are mine.) 

Cooper, J., said : The manner in which the Legislature has 
met the possible and in many cases the actual existence 
of oppression caused by the exercise of the mortgagee's right 
‘"to purchase seems to me very clear. If the mortgagee vdshes 
to acquire the equity of redemption of the mortgaged property IS 
“ he can sell through the Registrar now as previously, but he has 
to make an estimate of the value of the land. He may become 
“ a bidder at the sale, and if there is no other person who purchases 
‘ihe land he may become the purchaser. A conveyance to him 
‘'is to be made not in consideration of the amount of his highest ^0* 
“ bid, but in consideration at least of the amount at which he has 
“ estimated the value of the property. And' the purchase-money 
“ which an ordinary purchaser would have to pay, but w^hich the 
mortgagee does not have to pay, is provided to be at least the 
" amount of the estimate. That is the scheme of the statute "(11). 25* 

Chapman, J.-, was more definite. He said: "What it [the 
“ Legislature] has done is to introduce a whole and complete 
" system eminently fair to both parties. . . . The Legislature 

" allows the mortgagee to put his own value on the land, and if 
" he makes it above the actual value he must credit the balance 30’ 
" to the mortgagor, as it must be presumed that he had some 
"reason for so estimating the value "(12). 

In Public Trustee v. Wallace{\^), after referring to the scheme 
which now appears in s. 110 and the following sections of the Land 
Transfer Act, 1915, and stating that it was intended for the benefit 35- 
and protection of the mortgagor and also of the mortgagee, 

I myself said : " Though the point does not arise here, provided 
" a mortgagee has in fact become entitled to exercise the power 
" of sale contained or implied in his mortgage and the jurisdiction 
"of the Registrar, on the mortgagee’s application to him, is 40 
" thereby brought into existence and a sale is thereafter conducted 

(10) (1909) 29 N.Z.L.B. 141, 144^6; (12) Ibid., U9 ; 276. 

12 G.L,R. 271, 273-74. (13) [1932] N.Z.L.R. 625 ; G.L.R. 

; (11) 147; 275. 254. 
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“in accordance with the provisions of s. 110 and the following 
“ sections of the Land Transfer Act, I do not at present see how, 
“ in the absence of something in the nature of fraud or collusion, 
“ the mortgagor could have any cause of action against the 
5 “ mortgagee by reason, or in consequence, of the sale ’'(14). 

Blair, J., in the same case, said : “ The practical effect of the 
“ 1905 amendment, which, having been re-enacted in the 
“ Consolidation Act, is still law, is that a mortgagee, when offering 
“ a property through the Registrar, when considering the estimated 
10 “ value he will supply to the Registrar, has to remember that the 
“ mortgagor may, subject as to the payment of certain costs, 
“ redeem the property at whatever figure the mortgagee selects 
“ for his estimate, and if the mortgagee fixes too low an estimate 
“ he runs the risk that the mortgagor may find the money 
1 5 ‘‘ to redeem the property at the estimate. Moreover, the statute 
“ provides that if the mortgagee buys in the property at 
the Registrar's sale the consideration stated in the transfer or 
“ conveyance is not to be less than the value estimated by the 
“ mortgagee (s. 112 (3) ). These provisions ensure a considerable 
‘20 '' measure of protection to the mortgagor, and would entirely 
“ prevent the recurrence of what happened in Hamilton' $ case, 
“ of the mortgagee buying at the Registrar's sale of property 
“stated to be worth £50,000 at £5,000 "(15). ^gain he said: 
“ Had it [the Legislature] considered it proper to have clothed 
‘25 “ Registrars with power to fix reserves such a power would have 
been conferred, and appropriate machinery provided to enable 
“ Registrars to invoke independent expert assistance by valuers 
“to enable them to perform this duty. The Legislature, instead 
“ of doing this, introduced legislation in the year following 
:30 “ Hamilton's case, designed to compel the mortgagee himself to 
fix a figure which indicated his value of the property. To ensure 
“ fairness to the mortgagor, the right was conferred upon him of 
“ obtaining a transfer of the property at the value so estimated 
“ by the mortgagee. This legislation had the ingenious effect 
35 “ of compelling the mortgagee to fix as his estimate a value which 
meant that the mortgagor, or his friends or relatives through 
“ him, could acquire the property, thus preventing the mischief 
“ which occurred in Hamilton's case, but avoiding the unfairness 
“ to the mortgagee pointed out by Edwards, J., when he showed 
40 “ that if the Registrar fixed too high a reserve it would deprive 
“ the mortgagee of any possibility of taking advantage of the 
“ provisions of the statute "(16). 

(14) Ibid., 635; 258. (16), 644-45 ; 263. 

(15) Ibid., 642 ; 262. 
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In my view j what the Legislature has done is to leave 
the estimate of value for the purposes of the sale to the discretion 
Wellington of the mortgagee; and it seems to me that that is not only 
COMOEA- intelligible and intelligent, but is perfectly just. On the other 
TioN hand, to place the mortgagee under control in the fixation of the 5 
Govern- estimate — at all events where there is no suggestion that he is not 

MENT acting in good faith- — ^might well be unjust to him and involve 

him in increased loss. There is eveiy incentive to the mortgagee 
SIGNER. to fix as his estimate of the value a fair and reasonable sum. If he 
Myebs^c J. fixes it too high and he finds that he has to buy in at the sale, he 10 

has to give credit to the mortgagor for more than the land may be 

worth. If, on the other hand, he fixes it at too low a sum, then 
he runs the risk pointed out by Blair^ J. The probable result 
in either case would be to increase his own loss. That would be 
so in any case where there are no other interests involved than 15 
those of the mortgagor and the mortgagee. In the case where 
there are mortgages or charges subsequent to the first mortgage 
a subsequent incumbrancer would not object (as the plaintiff here 
does) to the estimate being lower than his own idea of the value 
because it would give him the better opportunity of protecting 20 
himself at the sale. The position is then that from the point of 
view of both the mortgagor and of subsequent incumbrancers 
there would seem to be nothing unjust or unfair in leaving the 
estimate of value under s. 110 to the mortgagee's own discretion. 

The plaintiff's grievance here, if any, arises from the circumstances, 25 
{a) that the Crown is the mortgagee ; and {b) that a municipal 
Corporation has not the same power to protect itself at a sale as 
a private person or an ordinary commercial corporation would 
have. 

I do not propose to answer the questions in the summons 30 
categorically. I prefer to answer them by repeating ivhat I have 
already said — ^namely, that the value to be estimated under s. 110 
is a matter for the discretion of the mortgagee. Whether or not 
in any special circumstances indicating bad faith, dishonesty, 
or oppression the Court may interfere, I prefer, for my part, to 36 
leave open until the question expressly arises for determination. 

Order accordingly. 

From the above order, the plaintiff Corporation appealed. 

In the Court of Appeal, 

O'Shea, for the appellant. The natural meaning and 40 
implication of the word ‘‘estimate” in s. 110 (1) of the 
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Land Transfer Act, 1915, is the amount at which the mortgagee 
really values the land. The duty of the mortgagee is to act in 
good faith, and make a reasonable estimate of the land to be sold : 
Cleave's Buildings, Ltd. v. FoTteT{\). This is the fair, reasonable, 
5 and natural meaning of the statutory provision, while the judgment 
appealed from uses s. Ill to limit the application of s. 110. 

The history of the legislation is given in Hamilton v. Bank of 
New Zealand{2), where the property was sold at a gross under- 
value. The amendment of the statute followed that judgment, 
10 and this was discussed in the later judgments. Sections 78-82 
of the Property Law Act, 1905, correspond with ss. 110-112 of the 
Property Law Act, 1915. The object of s, 110 is to ensure that 
the mortgagee should sell at a fair value : Loyal Marlborough 
Lodge v. Roger8{Z) and Public Trustee v. Wallace{4:). 

1 5 The section should be construed literally : see Maxwell on the 

Interpretation of Statutes, 8th Ed. 2-4 ; the observations of 
Myers, C.J., in Wellington City Corporation v. Kinsman{5) ; and 
the Acts Interpretation Act, 1924, s. 5 (j). 

Appellant's interpretation of the section : (a) protects the 
20 mortgagor in respect of his pecuniary liability ; (6) protects the 
revenue in respect of stamp duty ; and (c) protects the mortgagee, 
such as a local authority. 


J. B. Marshall, in support. The word “ estimate " means 
“ to assign a value to, to appraise, or to assess," “ to value or 
25 '' appreciate the worth of," thus indicating that the estimate 
must be an attempt to find out what the land is worth : Garrotv's 
Laiv of Beal Property, 3rd Ed. 479, which is accepted by the legal 
profession as a guide to what the law is. The facts in Hamilton 
V. Bank of New Zealand(^) could still happen, if appellant’s 
30 contentions were not accepted, and unless the mortgagee can be 
compelled to place a fair estimate on the land to be sold. 
Hamilton's case may be compared with the Loyal Marlborough 
Lodge case(7), heard by the same Judge, after the evil shown in 
the former case had been remedied by the amending legislation. 


35 Harding, for the respondent, 
could have gone further, and 

(1) [1932] ISTZ;.L.R. 423, 425 ; 

G.L.R. 325. 

(2) (1904) 24 ]Sr.Z.L,R. 109, 115, 

116, 132-^33; 7 G.L.R. 277, 
284, 288-89, 290, 293. 

(3) (1909) 29 N.Z.L.R. 141, 144, 

' 146-47; 12 G.L.R. 271, 273, 

274-75. 


The judgment appealed from 
said that the mortgagee has 

(4) [1932] N.Z.L.R. 625, 634 ; 

G.L.R. 254, 258, 259, 261, 
265. 

(5) [1937-38] N.Z.L.G.R. 78. 

(6) (1904) -24 N.Z.L.R. 109 ; 7 

G.L.R. 277. 

(7) (1909) 29 N.Z.L.R. 141; 12 

G.t.R. 271. 
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aB absolute unfettered discretion to make an estimate, which is 
arbitrary and without any reference to value. The usual method 
of estimation is the amount owing to the mortgagee, except where 
it is patent that the amount owing cannot be recovered. 

Apart from the statute, a mortgagee is entitled to sell under 5 
value, so long as he takes reasonable precautions to obtam a proper 
price ; Fo/rrer v. Fa/rr&Ts Ltd.{8) and Dcivey v. Danranti^). The 
Court will not be diligent to find a higher duty on a mortgagee 
when he is selling through the Registrar than when he fr not. The 
intention of the statute is to decrease the possibility of sales 10 
through the Registrar at an undervalue, and to provide precautions 
to secure a proper price. 

The purpose of the legislation is to be gathered from the 
language of s. 110 (1) of the Land Transfer Act, 1915, “ the value 
“ at which he estimates the land to be sold.” The motive of 15 
the Legislature is immaterial. The dicta cited by the appeUants 
from Hamilton v. Bank of New Zealand and the Marlborough 
Lodge cases are obiter in regard to the question now before the 
Court. 

Foreclosure was aboUshed by s. 41 of the Conveyancing 20 
Ordinance, 1842, and that, being found inconvenient, the 
Legislature amended the original Ordinance by ss. 6-10 of the 
Conveyancing Ordinance Amendment Act, 1860, to enable the 
mortgagee to bid at a sale conducted by the Registrar: Re 
Benjamin and- Jacobs{\0). Hamilton's oase(ll) exposed the 25 
weakness of the then existing system, and showed that it la;\' 
principally in the fact that possible purchasers were disinclined 
to bid at mortgagee’s auctions as they had no means of knowing 
what they were likely to have to pay in competition with 
the mortgagee, with the effect that no reasonable chance was given 30 
for the best price to be obtained. The Property Law Act, 1905, 
as re-enacted in 1908, was commented on in the Loyal Marlborough 
Lodge case(12), where the dicta tend to show the effect, and 
therefore the object, of the new statute. In 1915 the statute 
was re-enacted without alteration. Judicial notice of the general 35 
practice was taken in Hamilton’s ease by Stout, C.J., and 
Edwards, J.(13), and by Blair, J., in Wallace’s case(14). The 
principle of stare decisis should be applied. 

(8) (1888) 40 Cli.D. 396. (12) (1909) 29 N.Z.L.R. 141, 14.6, 

(9) (1857) 26 L.J. Ch. 830. 146, 147 ; 12 G.L.R. 271, 274, 

(10) (1890) 9 N.Z.L.R. 162, 275. 

11) (1904) 24 N.Z.L.R. 109 ; 7 (13) (1904) 24 N.Z.L.R. 838-39. ' 

G.L.R. 277. (14) [1932] R.Z.L.R. 625, 635, 644 ; 

G.L.R. 264. 263. 
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A sale at auction properly conducted is conclusive of the 
market value at the time : Shelly v. which is applicable 

to the sale of the fee-simple. 

Possible exceptions to non-interference with the mortgagee’s 
discretion are dishonesty, bad faith, and oppression, as indicated 
b^v the learned Chief Justice in the &urt beiow(16) ; but 
his observation thereon is not necessary to the judgment. 

Then the mortgagee must estimate his value at the amount 
of redemption under s. 112, but he is not obliged to fix the exact 
value. He may fix any price he likes, and he would (though not 
under a duty so to do) fix the upset price at which he would sell 
the property. 

The present case comes within the exception w'here literal 
construction would lead to manifest injustice : Maxwell on the 
Interpretation of Statutes, 8th Ed. 4, 10. The only literal construc- 
tion could be to state “' the value of the land at the time of 
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the estimate.” As to the question of the revenue : see s. 78 of 
the Stamp Duties x4.ct, 1923. 


O'Shea, in reply. The statute creates a duty on the mortgagee, 
20 and excludes a discretion on his part : see Oarrow's Law of Real 
Property, 3rd Ed. 188, and the Code of Civil Procedure, R. 314. 
The mortgagee is bound by his value of the mortgagor’s estate 
and interest in the land ; Simpson v. Schwass{Vl), 


Cur, adv, vult. 


25 The judgment of the Court was delivered by 



Blaie, J. This appeal raises questions as to the duty of a 
mortgagee when selling the mortgaged property through the 
Registrar in exercise of the power of sale. The question came 
before the Supreme Court upon an agreed statement of facts. The 
30 appellant is interested in the amount to be realized at the 
mortgagee’s sale because there is owing to it a very substantial 
sum for rates. The financial interest of the mortgagee in the 
property is limited to the amount of the principal and interest 
due on the mortgage, together with the costs of sale and an 
35 additional sum sufficient to cover special rates. 

The appellant claims that the mortgagee’s application to the 
Registrar to conduct the sale under s. 110 of the Land Transfer 
Act, 1915, should '' state the value at which he [the mortgagee] 

(15) (1818) 3 Madd. 232, 236 ; 56 (17) [1931] 673, 677 ; 

E.B. 494, 496^ G.L.R. 162, 164. 

(16) Awie, p. 180, 1. 33. 
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estimates the land to he sold at a reasonable sum. Tlio rosjpondent, 
on the other hand, contends that the value to be stated is left 
WeujIfgton to the discretion of the mortgagee, and this view was upheld by 
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the learned Chief Justice in the Court below(l). 

Section 110 was originally enacted as s, 78 of the Property 5 
Law Act, 1905. That was over thirty years ago, and this case 
and Cleavers BuiUings, Ltd. Porter {2), so far as is known, are 
the only cases in which any question as to the extent of the duties 
of mortgagees in estimating value has been raised. 

It is convenient to look at s. 110 together with the immediate 10 
following sections for the purpose of ascertaining their meaning 
in the Mght of the law as it was immediately before the 1905 
amendment. Before 1905 a mortgagee was free to buy in at a 
sale through the Registrar at any price— even a mere nominal 
one — ^if his bid was the highest made at the sale. No subsequent 15 
encumbrancer nor any interested stranger had any means 
of ascertaining what the mortgagee was prepared to let the 
property go for. This militated against competition, and it 
frequently happened that the mortgagee bought in at a mere 
nominal figure, thus leaving the mortgagor still liable under his 20 
personal covenant for the main part of the mortgage debt. The 
revenue also suffered because, when a sale was at a nominal figure, 
the stamp duty was nominal also. It was to mitigate these evils 
that the 1905 amendment was passed. Let us now examine the 
amended statute. 2 5 

A mortgagee is required to '' state the value at which he estimates 
the land to be soldP Be it noted that the section does not require 
him to state the value of the land. All that is required is his 
estimate of the value. An estimate is essentialfy different from a 
valuation, because the former never pretends to be more than an 30 
approximation based may be on imperfect or incomplete data. 

The estimate required is that of the mortgagee himself, and not 
that of valuers or other experts. The Legislature knew that the 
person who is required to make the estimate is the seller, and it 
is not unreasonable to assume that what he is required to do is 35 
to give the figure at which he is prepared to sell his security. That 
this is the case is made plain by looking at s. Ill, which upon 
payment to the mortgagee of the value of the land as estimated 
together' with the then expense of the sale and together also with 
the amount of any moneys 'expended by the mortgagee subsequent 40 
to the time when the mortgagee made his estimate gives to the 


(1) Ante, p, 180, 1. 1 et seq. 


(2) [1932] N.Z.L.R. 423 ; GX.R, 
325. 
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mortgagor the right of obtainmg a discharge of the mortgage. 

The mortgagee knows of the existence of this right in the 
mortgagor, and, if the mortgagee estimates the value of the land Welwgton 
to be sold at a sum less than the principal and interest and costs, cobtora- 

5 he, the mortgagee, runs the risk of being called upon to part with tiok 

the whole of his security for less than the amount secured. OovERisr- 

It is plain, therefore, that ss. 110 and 111 go far to ensure that the ment 

mortgagee will not without good reason touching the value of his commis- 
security risk estimating a lesser sum than the amount of the sioneb. 

1 0 mortgage debt and costs. 

If there be cast upon the mortgagee the duty to estimate a 
reasonable sum as contended for by the appellant, no machinery 
is provided to enable the Registrar to check the reasonableness 
of the estimate. If the Legislature had in any wise intended that 
i 5 anything more than a mere estimate was required, a more apt word 
than “ estimate would have been used. Everybody interested 
in the sale can now ascertain the mortgagee's estimate. 

Moreover, upon a sale the mortgagee if he becomes the 
purchaser is not permitted to insert in the transfer as the con- 
20 sideration for the sale any less sum than his estimate. As has 
been demonstrated by the practice of conveyancers ever since 
the passing of the 1905 Act, most, if not all, of the mischief 
apparent in the old practice has been cured by the amendment 
as so interpreted. 

25 It seems to us, therefore, that looking at the Act itself it is not 
possible to read into it an implication of any duty upon 
the mortgagee in making his estimate to do more than state his 
estimate. Any conveyancer knows that it has been a common 
practice ever since the passing of the original provision now 
30 embodied in s. 110 and subsequent sections, for the mortgagee to 
estimate his security at the figure which will return him principal 
and interest owing on the mortgage plus costs of sale. 

It is clear from the remarks of Judges in Loyal Marlborough 
Lodge v. Eogers(3) and Public Trustee v. Wallace{4:) that the 
35 change in the law effected by s. 110 and subsequent sections was 
due to the desire of the Legislature to mitigate the mischief pointed 
out in Hamilton v. Bank of New Zealand{5). That case was 
decided in the year 1904. The bank had advanced some £68,000, 
and held securities on land and livestock which on a valuation 
"^^ l^made for it about a year or so before the Registrar's sale amounted 
to £80,000. Another financial institution had two days prior 

(3) (1909) 29 ISr.Z.L.R, 141 ; 12 (5) (1904) 24 N.Z.L.R. 109 ; 7 

G.L.R. 271. a.L.R. 277. 

(4) [1932] N.2.L.R. 625 ; G.L.R. 254. 
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15 


20 


to the mortgagee’s sa/le offered to lend £40,000 to the mortgagor 
on the bank’s security, and it was proposed to the bank 
Wellington that it should agree to accept the £40,000 thus raised and take a 
second mortgage for the balance of its indebtedness. The bank 
was agreeable to do this, provided the rate of interest on the new 
advance of £40,000 did not exceed £6 10s. per cent. The proposed 
lender refused to lend at less than £7 per cent. The negotiations 
thus fell through, and the sale proceeded. At the sale the lands 
were Imocked down to the mortgagee at £o,000 and the bank 
purchased the whole stock at 12s. per head (which price was a 
shade more than their real value). The stock realized £20,700, 
making a total realization by the mortgagee bank of £25,700, 
which was £14,300 less than the bank could have obtained in ready 
money if the £40,000 loan proposal had been acceded to. The 
Government value of the lands was £61,168. 

In his Judgment, concurred in by other members of the Court, 
Edwards, J., discussed whether there was any intention of the 
Legislature to require the Registrar to fix reserves, and he con- 
cluded there was no such intention(6). If, as is admitted to be the 
case, the alteration of the law made by what is now s. 110 was 
intended to cure the mischief indicated by Hamilton's case, the 
necessity for elaborate machinery if the Registrar was to be clothed 
with a power to fix reserves was made plain by the learned Judge, 
and the injustice to mortgagees in being so placed in the hands 
of the Registrar was also pointed out. These considerations 
apply equally to the contention that a “ reasonable ” sum must 
be fixed in the mortgagee’s estimate. As the law then stood, 
the only protection to mortgagors at sales through the Registrar 
was the fact that there was a public auction on conditions of sale 
settled by the Registrar. It was also pointed out that the reason 
why mortgagees bought at a low figure was to save stamp duty. 

The learned Judge also said that possible purchasers did not know 
how much the mortgagee would bid, and this militated against 
adequate prices being obtained at mortgagee’s sales. Pointed 
reference was made to the necessity for an alteration in the law 
upon these heads. 

Mr. O'Shea complains that in this present case the mortgagee’s 
estimate is £12,000, which is less than the Government value 
£15,200. He stresses the fact that the proviso to s. ill does 
give any protection to the mortgagor for any balance of the^%0 
mortgage debt over and above the estimate, and leaves the 

(6) (1904) 24 N.Z.L.R. 109, 137 ; 7 G.L.R. 277, 291. 
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mortgagor’s personal covenant untoucJied. As to this contention 
the remarks of Edwards, J., in Hamilton's case are in point. He 
said : ''In the course of a somewhat long professional practice 
" I have never known an instance of the recovery of any part of 
5 ''the balance of the mortgage-money from the mortgagor after a 
" Registrar’s sale. No doubt there have been instances in which 
" the mortgagor has been compelled to take advantage of the 
" Bankruptcy Act in order to free himself from liability. This 
" is, of course, no small hardship if the propert}?^ acquired by the 
10 "mortgagee at the Registrar’s sale at all approaches in value the 
" amount lent on it. . . . ”(7). 

The amendment to the law goes far to cure that particular 
injustice to the mortgagor in that it compels the mortgagee to fix 
such an estimate as makes him run the risk of the mortgagor, by 
15 himself or with the help of some of his friends, redeeming 
the property at the estimated price. If the mortgagee buys in, 
he must give credit to the mortgagor for not less than the estimate. 
It is highly probable in the present case that the mortgagee’s 
estimate — £12,000— represents the mortgage debt plus costs, and 
20 it is only £3,200 less than the Government value. If the law were 
the same as when Hamilton's case was decided, the mortgagee 
cbhld have bought the property in at the sale at considerably 
less than the amount of the mortgage debt and costs. The 
hardship to mortgagors on this head has thus been in great 
25 measure mitigated. 

Smith, J.’s, remarks in Cleave's Buildings, Ltd. v. Porter{S), 
were much relied on. In that case an injunction was sought to 
restrain the sale through the Registrar of a mortgaged property 
on the ground that the mortgagee had fixed such a low estimate 
30 of value that he had acted in an unreasonable and dishonest 
manner. Relief was refused, first, upon the ground that the 
matter could not be dealt with by means of injunction proceedings, 
and, secondly, upon the merits as well. When discussing the 
merits he said that it was impossible to hold that the mortgagee 
35 had been in anywise unreasonable or dishonest. He also said : 

" The duty of the mortgagee is to act in good faith and to make 
" a reasonable estimate of the saleable land to be sold ”(9). 

It may be said that, if fraud oh the part of the mortgagee were 
established, the Court would grant relief, and on this phase of the 
40 case we desire to make the same reservation as to fraud as was 
made by the learned Chief Justice in the Court below, but it will 
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(7) Ibid., 141 ; 294. 

(8) [1932] N.Z.L.R. 

G.L.R. 325. 
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(9) Ibid., 425 ; 325. 
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be obvious that if Smithy 3,, in case (10) intended ^ to 

lay down as a definite rule that the mortgagee must make a reason- 
able estimate, he would not have concluded Ms judgment 
by stating in effect that the mortgagor must establish fraud before 
the Court could grant him relief in the case of a too low estimate. 5 
The judgment in Cleavers case was an oral one, and there is much 
to be said for the doctrine that the precise words of an oral judg- 
ment should not without good reason be treated as having 
a meaning far beyond the particular point then under discussion. 
When the words quoted from Smith, J.’s, judgment are read in 10 
their whole context, we take them to mean that the unreason- 
ableness of the estimate he speaks of must be an estimate tainted 
with fraud. We cannot read them as intended to countenance 
the reopening of all mortgagees’ sales merely upon the ground 
that the estimate may be, according to the view of land valuers, 1 5 
too low. 

Loyal Marlborough Lodge v. Rogers{ll) was relied upon because 
of certain expressions in the judgments relating to the intention 
of the Legislature in enacting what is now s. 110. Denniston, J., 
said : '' The object of it is to secure that the mortgagee in buying 20 
the land should pay a fair value ”(12). But that learned Judge 
was dealing with a claim by a mortgagee that he could purchase 
at less than his estimate, and the Judge also said : ‘‘ The ininimum 
consideration to be stated is to be the value at which 
** the mortgagee himself has assessed the land, and by doing which 25 
he may have prevented other persons from entering into 
competition with him for its purchase. . . . If a mortgagee 

chooses to seU through the Registrar and take advantage to buy 
in, there is no reason why he should not pay the full amount 
‘tof his estimated value. . . . ”(13). 30 

There is nothing in Public Trustee v. Wallace{l4:) to lend 
support to the contention that in estimating the value of the land 
there was cast on the mortgagee a duty to fix what has been called 
a reasonable value. All that concerns the mortgagee is to realize 
enough to pay Ms principal, interest, and costs, and the fact that 35 
he estimates the value at the aggregate of these figures could not 
in anywise be suggested as not complying with the statute. 
Indeed, if he fixes his estimate of the value of the land at less than 


the above aggregate, this indicates that he is prepared to let Ms ^ 
security go at less, and we can find nothing in the statute to say 40 ^ 

(10) Ante, p. 176, 1. 20. (13) Ibid., 144; 273. 

(11) (1909) 29 K.Z.L.B. 141; 12 (14) [1932] N.ZX.R. 625; G.L.B. 

G.L.B. 271. 254. 

(12) J6tX, 143 ; 273. 
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that the mortgagee may not do so. The point was overlooked 
by the appellants that the lower the estimate the easier it is for 
the mortgagor to redeem. We read the statute as meaning an 
estimate of the value of the property to the mortgagee himself. 

5 W’e think that the intention of the Legislature was to provide 
an ingenious device to render difficult, if not impossible, 
the mischief disclosed in Hamilton's ease, which mischief was 
that a mortgagee was able to acquire the mortgaged property at 
a trifhng figure quite unrelated to the actual value of the property 
10 to the mortgagee. Before the passing of this legislation it 
was by no means uncommon for properties to be bought in by the 
mortgagee at nominal values ; but this practice, since 1905, has 
ceased, and the most usual figure at which the mortgagee buys 
is the amount of the principal, interest, and costs. 

15 In our view, the sum to be stated as the value at which the 
mortgagee estimates the land to be sold is such sum as the 
mortgagee thinks fit. 

Appeal dismissed. 

Solicitor for the appellant : John O'Shea (Wellington). 

Solicitors for the respondent : Meeh, Kirk, Harding, and 
(Wellington). 
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[IN THE COURT OF APPEAL.] 

AUCKLAND CITY CORPORATION v. ¥JiX 
PAYKEL BUILDINO, LIMITED. 

Rating— Bateahle Property and Exemptions— Whether Local Authority eniitled 
to recover from Owner Rates in respect of Land from which Occupier 
exempt — ‘"‘‘Due by an occupier'^ — Rating Act, 1925, s. 70 Alunicipal 
Corporations Act, 1933, s. 392 {!). 

Except where the owner is expressly made liable for rates made by 
a local authority, and, speaking generally, this is only where he is also 
the occupier or is deemed by the statute to be the occupier, that local 
authority’s only right to recover from the o’wmer arises under s. 70 of the 
Rating Act, 1925, and exists only where there are rates due by an 
occupier. 

Therefore, a municipal Corporation is not entitled to recover against 
the owner of a building rates in respect of that portion leased by him 
to and occupied by the Crown, from which the Crown as occupier is 
exempt. 

The King and Harris v. Dunedin City Corporation{l), approved. 

(1) [1936-37] N.Z.L.G.R. 219. 

QUESTION OF LAW arising in an action for recovery of rates, 
and, by consent, removed into the Court of Appeal for argument 
and determination. 

The facts, as agreed upon, were as follows : 

The plaintiff, a body corporate under the provisions of the 5 
Municipal Corporations Act, 1933, was the rating authority for 
the City of Auckland ; and the defendant, a company incorporated 
under the provisions of the Companies Act, 1933, having its 
registered office at Auckland, was the owner of fee-simple of land 
with a building thereon situated at Anzac Avenue within that 10 
city. 


Rating Act, 1925, s. 70. — (1) Any 
rate or part thereof due by an occu- 
pier may also, at the option of the 
local authority or of any person 
authorized to collect rates as afore- 
said, be recovered from the owner, 
or from any person owning any 
interest, including an interest as 
first mortgagee, in the rateable 
property in respect of which such 
rate is payable, or from any person 
actually in occupation of the premises 
in respect of which such rate is pay- 
able. 

(2) If an owner or any such person 
as aforesaid pays any rate due by 
an occupier, then, unless such owner 
or other person has agreed with the 


occupier to pay the rates, the amount 
of rates so paid shall be deemed to be 
a debt due and owing from and after 
the time of paying the same by the 
occupier to the owner or other person 
paying the same. 

(3) Where a mortgagee is com- 
pelled to pay any rates under this 
section in respect of any rateable 
property under mortgage to him, 
the amount of such rates so paid 
by him shall, as from the date of 
paying the same, be deemed to 
form part of the principal moneys 
secured by the mortgage, and shall 
be chargeable with interest accord- 
ingly ; though at the option of the 
mortgagee the same shah be recover- 


The . seventh floor or part thereof of the said building 
was leased by the defendant to His Majesty the King for a term 
of more than six months certain, and was occupied by a Govern- 
ment Department (the Department of Agriculture), and such 
5 Department was entered in the valuation roll and the rate-book 
of the plaintiff Corporation as the occupier of such premises ; and 
the defendant was entered thereon as the owner. 

The plaintiff Corporation struck rates for the period, June 1, 
1936, to May 31, 1937, in respect of the seventh floor of the said 
10 building, which rates amounted in ail to £42 3s. 4d. 

A demand for the rates so struck was made in accordance with 
the requirements of the statutory enactments relating thereto 
on the defendant company, and the statutory period within which 
the defendant company was required (if at all) to pay such rates 
1 5 had elapsed. 

There had been paid to the plaintiff Corporation the sum of 
£16 19s. 2d., portion of the said rates levied on the said premises 
(being the amount of special rates thereon, as distinguished from 
general rates) ; but the defendant company refused to pay to the 
20 plaintiff the sum of £25 4s. 2d., being the balance of the rates 
demanded. 

On December 10, 1937, Callan, J., by consent, ordered the 
following question of law arising in the action to be argued and 
removed into the Court of Appeal for adjudication, namely : — 

25 “ Whether the defendant company as the owner of the land 

and that portion of the building thereon in respect of which the 
plaintiff claims general rates is exempt from payment thereof by 
reason of the occupation of such portion of the said building by 
“ the said Department of Agriculture V 

3 0 Stanton, for the plaintiff. 

Cornish, K.C., and F. R. 8. Meredith, for the Crown. 


able by him either from the mort- 
gagor or the occupier immediately 
after payment thereof by the mort- 
gagee. 

(4) Where any person other than 
the owner has been compelled to pay 
any rates under this section, then, 
unless such person has agreed with 
the owner to pay the same, or has 
already recovered such rates from 
the occupier, the amount so paid 
shall be deemed to be a debt due and 
owing from and after the time of 
paying the same by the owner to 
such person, and any such payment 
by an owner under this provision 
shall be deemed to be a payment by 


him under subsection two of this 
section. 

(5) No rates shall be recoverable 
from any tenant of rateable property, 
not being an occupier within the 
meaning of this Act, to a greater 
extent than the rent payable or to 
be payable by him for such property 
at the time of making the demand 
for the same upon him, and any 
such rate so paid by him may be 
deducted from his rent. 

(6) .Nothing herein shall be con- 
strued to affect any contract now 
or hereafter made between any 
persons as to the liability for the 
payment of rates as between the 
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Stanton^ for the plaintiff. This case resembles 
Corporation v. St. Jdhn^s College Trust Board{l)i in which the 
defendant, who claimed an exemption, opened. The onus is upon 
the defendant. 

Solicitor- General, Cornish, K.C., for the defendant. The 5 
Crown is entered as occupier in the rate-book. 

A. The Crown is exempt from payment of general rates in 

respect of property that it occupies : Fudlic Trustee v. Waipawa 
County and the Attorney- General{2) ; Southland Boys' and Girls' 
High Schools Board v. Invercargill City Corporation{3). 10 

B. The Crown is the ''occupier'’ of the material portions 
of the property in question : The King and Harris v. Dunedin 
CityGorporation{4:). 

C. There is therefore no debt due by the " occupier " of the 

premises. 15 

i). It follows that no action can be brought again the " owner " 
of the premises under s. 70 of the Rating Act, 1925 : The rates 
must be rates "primarily due by the occupier" : The King and 
Harris v. Dunedin City Corporation ; and see Hyde on Rating, 

5th Ed. 109-11. The occupier here is the Crown. 20 

Stanton, for the plaintiff. A. The property in question is 
" rateable property " within the meaning of s. 2 of the Rating Act, 
1925, in which " owner " and " occupier " are also defined. The 
defendant is entitled to receive the rack rent ; and, consequently, 
is the occupier. Where the valuation roll was made up and when 25 
the rates were struck, the Crown was the lessee, and so the 
occupier. This property is not excluded from the definition of 
" rateable property," but is included within it. 

(1) [1935-36] N.Z.L.G.R. 143. (3) [1931] N.Z.L.R. 881 ; G.L.R. 

(2) [1921] N.Z.L.R. 1104 ; G.L.R. 487. 

643. (4) [1936-37] N.Z.L.G.R. 219. 


s. 392 (1). — ^Except as otherwise 
specifically provided herein, nothing 
in this Act or in any regulations or 
by-laws under this Act shall be 
construed to apply to or shall in 
any way affect the interest of His 
Majesty in any property of any kind 
belonging to or vested in His 
Majesty. 


parties to such contract ; and in any 
case where, as between themselves, 
the owner has contracted to pay the 
rates, the occupier or any tenant 
of the rateable property may pay 
the same if the owner has not paid 
them, and deduct the same from any 
rent payable by him to the owner. 
Municipal Corpobations Act, 1933, 


■ ' ' c O FB T O^F A P P E A L. I# 

[To Myers, C.J.] Lands ’’ in para, {a) of tlie definition means 
the fee-simple. 

In England the occupier is rated, but that does not impty 
that the Crown is exempt here where the property is rated : Myde 
5 on Rating, 5th Ed. 1, 7. This is the root of one error in Harris's 
case, General rates may be levied on ail ''rateable property/’ 
as defined ; Municipal Corporations Act, 1933, ss. 77 and 99. 

B, On the striking of the rate, the property becomes subject 
to a charge for the amount of the rate, and, on the date fixed for 
i 0 payment of the rate, this amount becomes a debt due both b^r 
owner and occupier to the local authority, although no demand 
has been made. In New Zealand it is the land that is rateable, 
whether it is vested in the Crown or in a private person : Waitonio 
County V, Miles[6) ; and see Northcote Borough v. Buchanan(i^) 

1 5 and The King v. Mayor, dsc., of Inglewood{l). 

[To Myers, C.J.] The rates on a block of flats are recoverable 
from the occupier of each flat ; and, failing payment, the owner 
is liable, as the owner and the occupier are both Hable. The 
Rating Act, 1925, assumes that every property has an owner and 
20 an occupier. 

In practice, no demand is made on the owner in the first place ; 
but a demand must be made before recovering the rate. The 
absence of a demand does not affect the liability ; the debt exists 
and is due before the demand is given, but is not enforceable until 

2 5 the demand is made : Mayor, dsc., of Auckland v. Irvine and 

Stevenson's St, George Co., Ltd.{8). 

[To Myers, C.J.] If it is a debt, it is payable by someone. 

The rating charge arises on the making of the rate. 

In the definition of " rateable property,” a floor of a building 
30 is land or a tenement. The Crown is the " occupier ” of 
the tenement here, but it does not come within the exception ; 
but for the fact that there was an owner, the Crown would not 
be within the exception. 

\ Cornish, K.C., refers to s. 392 of the Municipal Corporations 

35 Act, 1933, from which statute the power to rate is derived. 

(5) [1928] N-.Z.L.B. 22, 25; [1927] (7) [1931] ]Sr.Z.L.R. 177, 204, 207 ; 

GX.B. 583, 585. G.L.B, 63, 75, 77. 

(6) [1930] N.Z.L.B. • 798; 801; (8) [1926] N.Z.L.B. 734, 738; 

G.L.R. 474, 475. GX-R. 538, 540. 
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Stanton continues : There is a charge existing on the land, 
and a definite liability on definite persons — viz., the owner anc} 
occupier, at least. It is not necessary to get judgment before 
imposing a charge : The King v. Mayor, dsc., of l?iglewood(9). 

The liability under s. 67 of the Rating Act, 1925, is regulated 5 
between the occupier and the owner themselves, and has nothing 
to do with the liability of the occupier or the owner to the rating 
authority. The section does not exclude any person, but is based 
on the assumption that the occupier is primarily liable. Section 70 
provides that, in circumstances in which s. 67 operates, the local 1 0 
authority may recover the rates for the owuier. Section 65 enables 
the rating authority to sue the owner. Where s. 70 says 
'' due by an occupier,” it means primarily liable,” and refers 
back to the liability of an occupier under s, 67. The statute has 
in mind subjects and not the Crown. Having dealt wdth the 15 
occupier, who is made liable by s. 67, if there is an occupier, like 
the Crown who is not primarily liable, there is nothing upon w'hich 
s. 70 may operate. The intention of s. 70 is to disregard 
the occupier, and to make it optional first to sue the owner without 
suing the occupier. 20 

The position of the Crown’s prerogative has been misunderstood 
in both the Waipawa Borough v. Public Trust€e{lQ) and the SoutJ-i-' 
land Boys’ and Girls' High Schools{ll) cases, wiiere the Crown 
was both oTOer and occupier ; and nothing turned upon the 
Crown’s occupation ; the Crown w^oiild be exempt ; and, if there 25 
w^ere no other interest, the land w'ould be exempt : Pyde on Rating, 

5th Ed. 110. If the owmer or occupier could be rated, the land 
could not be rated. The basis of the rule is that the Sovereio-n 

. O' ■ ■ 

is not bound by tbe statute and, notwithstanding the Crown being 
on the roll as occupier, the Crowui is not entitled to be so described 30 
on the roll. It is a question of law who is the person legally and 
properly entitled to he included as occupier. The Crown in its 


public capacity cannot take advantage of a statute by which it is 
not bound, as it is not expressly named in the Rating Act : Craies 
on Statute Law, 4th Ed. 372; Gayzer, Irvine, a'nd Co., Ltd. v. 35 
Board of Trade{\2y, and CMUy’s Prerogatives of the Croum, 382. 

The King is here concerned in his public capacity as occupier, 
and so he claimed that, if he were not on the roll as occupier, he 
was the occupier referred to in s. 70. He, therefore, claimed that 
if the rate is not due by the Crown it cannot be claimed from the 40 
(9) N.z;.L.R. 177, 2Q8 ; (11) [1931] N.Z.L.R. 881 : G.L.B. 


(9) [1931] N.Z.L.R. 177, 208 ; 

G.L.R. 63, 77. 

(10) [1921] N.Z.L.R. 1104, 1110 ; 
G.L.R. 643, 646. 


(11) [1931] N.Z.L.R. 881 ; 
487. 

(12) [1927] 1 K;.B. 267, 294. 


I.Z.L.G.R. 


eOUBT OF APFEAI-. 




owxiei or any other person. Apart from ss. 67 and 70, all rates 
are due by owners and occupiers. Where there is no occupier, 
the owner is deemed to be the occupier: see the definition of 
^ occupier ’’ in s. 2 ; and see, also, ss. 8 (4), 9, and 11. 

5 [To Myers, C.J.] This is rateable property, and there must 
be someone from whom the rates can be recoyered ; also s. 70 
specifically authorizes the local authority to sue the owner. 


Section 12 (3) provides for proceedings against owners, 
notwithstanding there is an occupier on the roll; under s. 14, 
10 the owner may be sued though there may be a known occupier ; 
and by virtue of ss. 16-~19, every obligation imposed on one is 
imposed on the other. Section 49 (3) (4) provides that notice of 
the rateable value must be given to each occupier, who is deemed 
to be the owner in respect of liability for rates on the property. 
15 Section 52 requires all particulars as to occupiers and owners to 
be inserted in the rate-book. Consistently the view has been 
taken, irrespective of ss. 67 and 70, that occupiers and owners 
are liable for all rates struck in respect of the property : Mayor, 
dsc., of Auckland v. Speight{lZ), which was followed in Cobden 
20 Town Board v. Greymouth Harbour Board{\A) and approved in 
Ohorn and Clark v. Auckland City Corj[>oration[lb) ; and see 
The King v. Mayor, Sc., of Ingle'WOod{l6). If there is a debt, 
and there must be, it must be owing by somebody — i.e., both by 
owner and occupiers of rateable property. 

25 In s. 67, the word occupier does not mean the person 
entered as the occupier, but the actual occupier whether he is on 
the valuation roll or not : Patangata County Council v. White{l7). 
The primary liability is only imposed while the occupier continues 
to be on the valuation roll as such. Section 67 connotes (a) an 
30 existing liability on the occupier to pay rates, and (6) a co-existing 
liabilit}^ on some other person. In s. 70 the words "'by an 
“ occupier ” have no meaning, as all rates are due by an occupier 
or the person deemed to be an occupier ; and they neither add 
to or take from the words "" any rate due.’’ In Oborn's case the 
35 meaning of the word "" due ” was considered. Section 70 (1) is 
declaratory and introduces the liability of mortgagees and persons 
in possession, and should not be so interpreted as to take away 
an owner’s liability. 

(13) (1898) 16 N.Z.L.R. 651, 658, (16) [1931] N.Z.L.R. 177 ; G.L.R. 

669. 63. 

(14) [1932] N.Z.L.R. 68 ; G.L.B. 149. (17) (1912) 31 K.Z.L.R. 999 ; 14 

(15) [1935 -36] N.Z.L.G.R. '3. GX.R. 726. 
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In s. 253 of the Local Government (Viet.), 

there was an express exemption from liability of property in the 
occupation of the Crown : Mayor and Corf oration of Esaendon v. 
Blac1cwood{ldf), The second error, in The King and Harris v. 
Dunedin City Corporation(l9), is reading s. 70 of the Rating Act, 5 
1925, as producing the result that, unless in the particular case 
the occupier was liable, the owner w’as not liable. 


Solicitor-General {Cornish, K.C.,) in reply. There is nothing 
in the Rating Act to support the contention that, on the making 
of a rate, the owner and occupier become simultaneously liable. 10 
A rate has no meaning quoad an occupier. An ovuier is 

brought in only when there is a defaulting occupier, or an occupier 
who the local authority thinks will default, or when the owner 
himself is the occupier: Mayor, dso., of Wellington v, Gilmer {29). 

The owner is sued not for the rate as such, but for the debt 15 
owing. 


An owner must be made liable by express words, such 
as primarily ” ; and where used in s. 70, this is explained in 
subs. 2 : Mayor, dsc., of Wellington v. Mayor, dsc., of Miramar{2l). 

The Crown is under no obligation to pay rates — s. 392 of 20 
the Municipal Corporations Act, 1933 ; and no person may be 
rated in respect of land occupied by the Crown : Harris's case(22). 


It is clear from ss. 9 to 11 of the Rating Act, 1925, that if there 
is no real occupier, an artificial one must be found. The rate 
is a charge on the land : The King v. Mayor, dsc., of I nglewood{23). 25 
The charge in a building occupied hy separate tenements or flats 
is on the interest in the particular portion : and the debt is due, 
by the occupier, and is limited to the occupier's interest : 
Inglewood case(24). Plaintiff’s argument can only succeed by 
doing violence to ss. 67 and 70, by interpreting them in a way 30 
that previous Courts have not so construed them — e.g., Harris's 
ease. 


Stanton [to Myers, C.J.] The charge must be on the whole, 
and must be referable to the assembled interest of the occupier— 
i.e., against both owner and occupier. 

Cur. adv. vult. 


(18) (1877) 2 App. Gas. 574, 587. 

(19) [1936-37] N.Z.L.G.R. 219. 

(20) (1913) 33 N.Z.L.R. S3, 86 ; 16 
G.L.R. L 2. 


35 


(22) [1936-37] N.Z.L.G.R. 219. 

(23) [1931] N.Z.L.R. 177, 202 ; 

G.L.R. 63, 74. 

t 9 A \ nci5^n NTYT.T? irfn . 
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Myers, C.J. The short questio^ in this case is whether the 
plaintiff Corporation is entitled to recover general rates in the 
circumstances set out in the consent order made by Callam, J., 
on December 10, 1937. 

5 The question falls to be decided upon the terms of our own 
legislation. As pointed out in the judgment of this Court in The 
King V. Mayor, dso., of lngle 2 Wod{l), the position in regard to 
rating is different in this country from the position in England. 
In England, if a rate is not paid, it is recoverable oxily by distress 
10 and sale of the goods of the defaulter. It is not charged on the 
land. It is purely a personal charge in respect of land. In Kew 
Zealand the rate is charged on the land. '' It is clear,” says Lord 
Wright, in Mount Albert Borough v. Australasian Temperance 
and General Mutual Life Assurance Society, Ltd.(2), citing the 
1 5 Inglewood case(3) that the charge on the rates is a charge on land 

in ISTew Zealand ”(4). 

The position as it exists in England was considered by the 
Court of Appeal in the very recent case of Liverpool Corporation v. 
Hope{5), where it was said by Slesser, L.J., that a rate is not a 
20 common-law liability but is the creature of statute, and it was 
held that no action hies to recover rates, the only remedy being 
that of distress given by statute. In New Zealand, although 
when a rate is made, a charge is created upon the land in respect 
of which the rate is made to secure payment of the amount thereof 
25 upon the due date, the enforcement of that charge is subject to 
the recovery of judgment for the rate within the time limited by 
s. 77 of the Rating Act, 1925 : the Inglewood case(6). Again, 
it is said : “In our opinion, all rates, whether general, separate, 
“ or special, constitute in New Zealand a charge when duly made 
30 “ upon the rateable property in respect of which they are made, 
“subject, however, to the privileges of the Crown and to any 
“ special statutory provisions which prevent the charge from 
“ operating or from operating to its full extent. The charge 
“ operates as a security for the payment of the rate upon its due 
35 “ date, and is subject, from the point of view of enforcement, to 
“ the recovery of judgment within the time limited ”(7). 

Chapman, J., had previously held under s. 60 of the Rating 
Act, 1908, which is now reproduced in s. 65 of the Rating Act,. 
1925, that after demand and failure to pay as therein provided,. 

(1) [1931] 177, 200; a.L.R, (4) [1937-38] N.Z.L.a.R. 65; 69, 

63, 73. 1. 16. 

(2) [1937-38] N.Z.L.G.R. 65. (5) [1938] 1 AU E.B. 492. 

(3) [1931] N.Z.L.R. 177, 202; (6) [1931] N.Z.L.R. 177, 202; 
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a rate is a statutory debt : Karori Borough v. Buxton(S), Even 
so, before a rate can be recoverable as a debt, it is necessary to 
ascertain the person as against whom it is recoverable, and this 
liability must be sought for in the statute. 

The power to make and levy rates is not conferred by 5 
tlie Rating Act itself. In the case of a citj^ or borough it is con- 
ferred by s. 77 of the Municipal Corporations Act, 1933, which 
enacts that the Council may from time to time, as it thinks fit, 
make and levy on all rateable property within the borough 
a general rate not exceeding a certain amount in the pound. All 10 
other powers relating to rating (see s. 99 of the Municipal Corpora- 
tions Act) are to be found in the Rating Act itself. 

It is true that His Majesty is named in the rate- book as the 
occupier of the premises in question, but it has been laid down 
that rates are not chargeable against the Crown : Public Trustee, v. 15 
Waipaiva County and the Attorney -Geneml(^). Mr. Stanton sajs 
that in that case the Crown was both occupier and owner, but 
that does not affect the general principle. The immunity of the 
Crown may arise in any particular case in one or more of three 
ways : (a) By the exemption in the definition of rateable property ^0 
in the Rating Act ; ( 6 ) by reason of the statutorj’ provision which 
is now s. 392 of the Municipal Corporations Act, 1933 ; and (c) 
by reason of the Royal ] 3 rerogative. 

I refer, first, to s. 392 of the Municipal Corporations Act, 1933, 
which section is as follows : 25 

(1) Except ats otherwise specifically provided herein, nothuig in this 
Act or in any regulations or by-laws under this Act shall be construed to 
upply to or shall in any way affect the interest of His Majesty in am- j-jroperty 
<•)! an>‘ kind belonging to or vested in His Majesty. 

(2) Except as provided in the last preceding subsection, this Act and 3 A 
tlie regulations and by-laws thereunder shall apply to the interest of anv' 
lessee, licensee, or other person claiming an interest in any property- of tlie 
<.'rown in the same manner as they apply to private property. 

It is to be observed that in this case the companv' is 
not a ‘‘lessee, licensee, or other person claiming an interest in 35 
any property of the Crowm.'’ It is the owner of the property, 
the Crown being the lessee. While, therefore, the section may 
exempt the Crown from any liability, it does not itself operate to 
ereate a lability upon the defendant so far as rates are concerned. 

I come then to the definition of “ rateable property in the 40 
Rating Act, 1925. It is there defined as meaning 

all lands, tenements, or hereditaments, with the buildings and improvements 
thereon, with the following exceptions : 

(a) Lands vested in His Majesty of which there is not an owner or 

occupier, as herein defined, other than His Majesty. ... 45 

(8) [1918] N.Z.L.R. 730; G.L.R. (9) [1921] N.Z.L.R. 1104; GLR 
472. 643. * ’ 


N.ZX.G.R. 
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It may be that that exemption would not by itself be sufficient 
to exempt the Crown from liability for rates in a case where the 
Crown is not the owner but a lessee and occupier. The exemption 
is to be read together with the definition of ''' occupier,” Avhich, 
5 so far as is material, is as follows : 

Occupier,- — - 

(a) Means tlie person by whom or on whose behalf any rateable property 
is actually occupied, if such person is in occupation by virtue of 
a tenancy which was for not less than six months certain ; and 
as to rateable property occupied by virtue of a tenancy not 
I 0 coming within the above description, and also in the case of 

unoccupied rateable property, means the owner of the same ; 
and as to lands of the Crown, whatever may be the term of the 
tenancy thereof, means the lessee or licensee thereof. 

But the question whether - or not the Crown as occupier is exempt 
15 from rates merely b^^^ reason of the exception to the definition 
of rateable property need not be considered, because, in any 
case, it is exempt by reason both of s. 392 of the Muiiicipai 
Corporations Act and of the Royal prerogative : Public Trustee v. 
Waipaiva County and the Attorney -General{lO), 

2(1 There is this, however, to be said in regard to the exemption 
in favour of the Crown in the definition of ‘'rateable property,” 
that it would appear to assume that there may be land vested 
in the Crown of which there is some other “ owner,” and on that 
an argument in favour of the plaintiff Corporation can be founded. 
25 But, even so, before the Corporation can succeed, there must still 
be found some provision in the Act which either expressly or by 
necessary implication enables it to recover rates from such an 
“ owner.” 

Section 70 of the Rating Act enacts that 

3 0 Any rate or part thereof dtte btj an occupier may also, at the option 

of the iocai authority ... be recovered from the owner, or from any 
Iverson owning any interest, including an interest as first mortgagee, in the 
rateable property” in respect of which such rate is payable, or from any 
person actually in occupation of the premises in respect of which such rate 
35 is payable. 

Then follow provisions giving the owner who pays any rate due by 
an occupier the right of recourse against the occupier, and also 
conferring certain rights upon a mortgagee or any person other 
than the owner who has been compelled to pay rates under the 

4 0 section. It is plain, in my opinion, that this particular section 

has no application and cannot avail the plaintiff Corporation, 
because it is fundamental, before the section can be applied, that 
there must he a rate due by an opoupier. Now the occupier here 
is the Crown, and, seeing that the OrpTO is exempt from rates, in 
4 5 no sense can there be said to be any rate due by an occupier. 

(10) [1921] H U04 ; aL.R. 643, 
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“ Owner of my rateable property is defined by s. 2 of tlie Act 
as being the person entitled for the time being to receive the rack 
rent thereof. 

Occupier,” as appears from the definition already quoted, 
in the case of unoccupied rateable property, and also w^here the 5 
property is in the occupation of some other person by virtue of a 
tenancy of less than six months certain, means the owner of such 
property. 

Section 9 of the Act enacts that where the ovuier of any 
property is also the occupier his name shall be entered in 1 0 
the valuation list in the column of occupiers as well as in that of 
owners. 

Section 11 (1) enacts that where any property is let for a term 
of less than three months the owuier shall be deemed to be the 
occupier,” and shall be primarily liable ” for the rates, and his 1 5 
name shall be entered in the column of occupiers in the valuation 
list. 

Now it is to be observed that the w’ords “ primarily liable ” 
here refer not to the liability of two or more persons inter se, but 
to the liability to the local authority, because the definition of 20 
'' occupier ” excludes from liability to the Corporation a person 
to whom a property is let for less than six months. Consequently, 
although s. 11 (1) says that the owner shall be primarily liable for 
the rates, it means that he is the only 'person liable to the 
Corporation. He ma>j possibly have recourse against his tenant, 25 
but, if so, it must be by agreement, as s. 70 (1) would clearly be 
inapplicable. Subsection 2 of s. 11 enables a tenant to apply to 
the Council of the local authority to have his name substituted 
for that of his landlord in the valuation list as the occupier of 
the property ; and if he has the written consent of the landlord 3 0 
to such substitution, then his name is to be inserted in the 
valuation Hst, and in such case the tenant shall be '' primarily 
“ liable ” for the rates. In such a case, s. 70 (1) would presumably 
apply. 

Section 60 enacts that all rates levied under this Act shall 3 5 
'' be recoverable in maimer hereinafter provided.” 

Section 61 (1) provides that a demand for any rate due shall 
be made in writing in the form in the First Schedule to the Act 
or to the like effect. 

Section 65 (1) enacts that if any person fails, for fourteen days 40 
after demand thereof, to pay any rate for which he is liable, the 
local authority may recover, the same as a debt in any Court of 
competent jurisdiction. 
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Sectioji 67 (1) enacts that 'Hhe occupier ” shall be “primarily 
“ liable ” for all rates becoming due while his name appears in the 
rate-book as such. 

In Mayor, of Wellington y. Gilmer{ll) ViUliams, J., said: 

5 '' The whole principle of the Bating Act is that the rates are to be 
“ assessed in accordance with the rateable value of the property, 
“ and they are to be paid primarily by the occupier, and if the 
“ occupier cannot or will not pay they can be recovered from 
“ the owner '’(12). A careful consideration of the various sections 
1 0 of the Rating Act leads me, with respect, to the same conclusion. 
The only real exception that I can find is in s. 14, which enacts 
that, where the name of an owner cannot after due inquiry be 
ascertained, it shall be entered in the valuation list as “ the owner, 
and he shall be liable to be rated under such designation. There 
1 5 is also an apparent exception contained in s. 11 (1), to which I have 
already referred. I use the words “ apparent exception ” because, 
in my view, the exception is not a real one, inasmuch as 
the liability to rates under that provision arises because the owner 
is deemed to be the occupier, I do not see how a different 
20 meaning can be given to the words “ primarily liable ’’ in s. 67 
from that which they clearly bear in s. 11 (1). 

Except, therefore, where the owner is expressly made liable, 
and, speaking generally, this is only where he is also the occupier 
or is deemed by the statute to be the occupier, it seems to me that 
25 the local authority’s only right to recover from the owner arises 
under s. 70, and that right exists only where there are rates due 
by an occupier. In this case there are no rates due by an occupier 
and there is no right to recover from the owner. 

My reason for dealing with the matter at such length as I have 
30 done, and for referring ixi detail to the provisions of the statute, 
is that the question was considered by Kennedy, J., in The King 
and Harris y. Dunedin City Gor'poration{\^), and the present 
proceeding has been brought for the purpose of reviewing His 
Honour’s decision in that case so far as it concerns the question 
35 now raised. It follows from what I have said that, in my opinion, 
Kennedy, J., was right. 

I do not think, however, that the question should be answered 
in the form in which it is submitted. The question is not so much 
whether the defendant company is exempt ” as whether the 
40 plaintiff Corporation is entitled to recover against the defendant, 

(11) (1913) 33 N.Z.L.R. 83; 16 (13) [1936-37] N.Z.L.a.R. 219. 

1 . 

(12) 86 ; 3. 
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and, in opinion, that question should be ans^^’ered in 

the negative. 

Callak, J. The plaintiff Corporation claims that it is 
entitled to have judgment for these general rates against the 
defendant company as the “owner” of rateable property in respect 5 
of which the rates have been made. The property in cpiestion — 
namely, the seventh floor of a building — is, in my view, “ rateable 
“ property within the meaning given to that expression by s. 2 
of the .Rating Act, 1925. Although His Majesty is the “ occupier,” 
the defendant company is the “owner.” It cannot be said that 10 
there is neither an owner nor an occupier other than His Majesty. 
Therefore, exception (a) to the definition of “ rateable property ” 
does not apply. But although this is so, the defendant ^ompan}^ 
says no judgment can be obtained against it — that this is 
prohibited bj^ s. 70 of the Eating Act. To this the plaintiff 15 
Corporation makes answer that a right to sue the defendant 
company as owner is conferred as the result of provisions in the 
Rating Act other than s. 70 ; and is not taken avay or limited 
by s. 70. Before this submission is considered, there is another 
question which it is convenient to examine, and that is whether 20 
the recovery of these rates from the defendant company is 
authorized by s. 70. 

I did not understand Mr. Stanton to contend that the Corpora- 
tion can rely upon s. 70 ; but neither did I understand him to 
admit that it could not. It is therefore at least convenient, and 25 
possibly necessary, to commence by considering whether this is 
a case in which s, 70 autliorizes the recovery of the rates from the 
defendant company as owner. 

It is common ground that His Majesty, who is the ‘‘ occupier,” 
cannot be compelled to pay the rates. The Crown is exempt 30 
from rates by reason of the Royal prerogative : and, as is 
mentioned later in this judgment, the Crovii is also exempt from 
these rates by s. 392 of the Municipal Cbrporaiioiis Act, 1033. 
However, the plaintiff Corporation does not dispute that no gejieral 
rates can be recovered from the Crown, which is in this ease *■' tJie 35 
“ occupier.” This being so, the defendant company points to the 
fact that the only rates of which s. 70 authorizes the reeo^ erv 
from the owner are rates ''dm by an occupier.” Here, 
the defendant company says no rates are due this occupier, 
and that, therefore, s. 70 does not apply. This is conclusive that 40 
s. 70 does not authorize the recovery of these rates from the 
defendant company as owner, unless it can be that, although H 
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Majesty cannot be compelled to pay the rates, iieYertbeless tlie\' 
are “ due by him within the meaning to be given to the 
expression '' due b^:^ an occupier ’’ where it occurs in s. 70. 

For more than one reason I am not able to accept this. In 
5 the first place, this would require a forced and unusual meaning 
to be given to the words due by an occupier.” Cases in which 
the word due ” has been interpreted will be found collected in 
Stroud's Judicial Dictionary, Vol. 1, 578, and in the Sti^pflemeni , 
314. I do not refer to them in detail. I content myself 
10 with saving that the use of the word “due” normally connotes 
not only a debt, but that the time for payment has arrived. That 
was the meaning put upon the word “ due ” quoad ss. 61 and 77 
of the Rating Act by the majority of the Court of Appeal in Ohorn 
and Clark v. Auckland City CoTporation{l) , although they rejected 
15 the submission that a rate is not due until it is forthwith 
recoverable by action. They held it w'as due as soon as the time 
for payment had arrived, and although certain other conditions 
had yet to be complied ^^dth before it would be I'ecoverable by 
action. Occasionally, in an exceptional context, the word “ due ” 
20 ma\^ be applicable to a debt contracted but not yet pa^-able. But, 
here, what lias to be accepted before it can be held that 
s. 70 authorizes the local body to sue this owner is that the words 
“ due by an occupier ” are apt to describe a sum of money which 
any other “ occupier ” than the Crown would owe and be 
25 compellable at some time to pay, but which the Crown, because 
it is the Crown, vdll never have to pay, although it is the occupier. 
That goes far beyond what was decided in Oborn's case and is, I 
think, inconsistent with the accepted use of language. I cannot 
formulate any sense in which a sum of money can be said to be 
30 “due by a person” who is not and never will be under 
any obligation to pay it. 

How'aver, there is a further difficulty in the w^ay of holding 
that s. 70 applies to and covers this case, and authorizes recourse 
b}" the local body against this particular owner. Let it be assumed, 
35 contrary to my opinion, that in some sense which I find 
it impossible to define, these rates which the Crown can ne^nr be 
compelled to pay are clue by it as occupier. These are municpai 
rates. The power to make them is conferred not by the Rating 
Act, but hy the Municipal Corporations Act, 1933. Section 392 (1) 
40 of that statute is as follows : 

Except as otherwise specifically provided herein, nothing in this Act 
or in any regulations or by-laws under this Act shall he construed to apply 
to or shall in any way affect the interest of His Majesty in any property of 
any kind belonging to or vested in His Majesty. 

(1) [mas-aei a. 
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If it be held that these municipal rates are due by His Majesty, 
then, in my opinion, that would involve that something in the 
Municipal Corporations Act — viz,, the power to make municipal 
rates — ^had been construed so as to appty to the interest which 
His Majesty has in this seventh floor as the lessee and occupier 5 
thereof. It is true that the rates are made in respect of the 
seventh floor and not merely in respect of His Majesty's interest 
therein as lessee. But, if these rates are due by him, they must 
be so due by virtue of his tenancy and occupation. He 
has no other connection with the rated premises. Therefore, to 10 
hold that these rates are due by him necessarily involves that 
somethiag in the Municipal Corporations Act has been so construed 
as to apply, to that extent, to the interest His Majesty has in the 
property. But that is forbidden by s. 392 (1) of the Municipal 
Corporations Act, 1933. Independently of that provision, in my 15 
opinion, the prerogative prevents these rates from being due by 
His Majesty. I conclude then that these rates are not due by 
His Majesty, and that s. 70 of the Eating Act does not apply to 
this case, and that the plaintiff Corporation caimot base its claim 
upon that section. 20 

I pass to consider the way in which the claim of the plaintiff 
Corporation was based during the argument. It was contended 
that a right to sue the defendant company as owner exists under 
the Eating Act apart from s. 70, and despite the language of that 
section- But no section other than s. 70 could be pointed to as 25 
dealing with the precise topic of suing an owner. What was relied 
upon was the circumstance that these premises appear to be within 
the definition of ''rateable property," and not to come within 
the exception thereto in which Crown property is dealt with. To 
this was added a submission that the liability of an owner, as well ^0 
as that of an occupier, is in accordance with the general scheme of 
the statute. I agree that when it is found that the premises are 
within the statutory definition of rateable property, it is reason- 
able to expect to find, upon a consideration of the substantive 
provisions of the statute, that there is some person from whom 35 
the rates can be recovered. It may also be that Mr. Stanton is 
justified in contending that the general scheme of the statute is 
that, from the moment when rates duly made first become payable, 
they are debts due both by the owner and the occupier ; and that, . 
from the moment they are made, the rates constitute a charge 40 
upon the rateable property in respect of which they are made. 

But I do not think this method of attempting to establish the 
liability should be accepted. It means that the Court is asked 


M.ZX.G.R, 


COURT OF APPEAL, 


205 


to infer the mind of Parliament upon a particular topic, and that 
topic the imposition of monetar^^ liability on a citizen, merely 
from a definition and a consideration of the general scheme of 
the statute, and from this material to arrive at a result other than 
5 that reached by considering the only specific statutory provision 
which deals with the topic. I express no opinion as to how it 
would have been proper to answer the question had there been 
no provision in the statute specifically dealing with the precise 
topic. But s. 70 is such a provision. It deals with the question 
iO of suing an owmer, and is the only section that deals with it. In 
my view, it does not cover the case ; and, in my view, that 
disposes of the question. 

It may be that this result is one which, in view^ of the terms 
of the definition of rateable property, is unexpected. There is 
1 5 force in Mr. Stanton's observation that, if this property is rateable, 
one would expect there to be some one who could be compelled 
to pay the rates. But when it is suggested that the person liable 
is the owner, and it is discovered that although there is a specific 
substantive enactment dealing with the recovery of rates from 
20 owners, this particular o^vner is not within that enactment, then, 
in my opinion, this particular owner escapes. To hold otherwise 
would be unsafe and w’-ould substitute a conjecture as to the 
intention of the Legislature for a clear discovery thereof. During 
the argument, reference w^as made to the fact that by virtue of 
25 the definition of occupier ’’ in s. 2, where land is unoccupied, or 
is occupied by a tenant W’-hose tenancy is for less thaxi six months, 
the '' owmer ” is, by force of the statutory definition, made the 
occupier.’’ But it has not beeji enacted that when the 
“ occupier ” is for some reason personal to himself exempt from 
30 paying rates, the “ owner ” shall be the '' occupier,” and liable 
as such. 

On behalf of the plaintiff Corporation, a submission w^as made 
that His Majesty had, in the circumstances, chosen to take 
advantage of the Bating Act and cannot now refuse to be bound 
3 5 thereby. Counsel for the defendant company objected that this sub- 
mission is not open in the present proceedings. In my opinion, this 
objection was well taken and I therefore do not deal with the point. 

I am of opinion then that the defendant company is not liable 
for these general rates. Whether that result has happened per 
40 incuriam or advisedly is irrelevant. It suffices if it is clear, as I 
think it is, that this is the result of W'hat Parliament has said, and 
has not said. But I am encouraged to believe that this is the 
correct conclusion, because I think, there might be good reason 
for designing this result, and there might also be a way in which 
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it Blight coBxe about undesignedly. Or it iiiight be a ease in wliieli 
iaiigiiago chosen, having regard to existing circumstances, was 
retained and repeated because it was perceived that, as applied 
to cireiimstanees, it happened to produce a desired result. 

If owners who lease premises to the (/roivn can be made to pay 5 
the rates, that might lead to the Crown finding that it cannot 
lease premises at rentals which would be accepted from other 
tenants. In effect, that Avould result in the Crown bearing a 
burden from vliicli the law exempts it. That may have been 
foreseen b}- Parliament. On the other hand, the definition of 10 
rateable property and the Crown exception therefrom, and a 
sectioti (s. 54) in terms similar to the present s, 70. are all to be 
found as far back as the Bating Act, 1804. But the practice of 
the CTown Departments being tenants in buildings not owned by 
the Crown has grown with the groivtli of Government actiiities. 15 
It may be that Avhen the language now used in s. 70 was 
first evolved, the possibility of there being an oeciipier from whom, 
thoiigli he was an occupier, no rates were due, was not present to 
the mind of the Legislature or its draftsman. At one point in 
his argument, Mr. Stanton submitted that the words due by an 20 
occupier in s. 70 have no meaning, because, Mr. Stanton 
contended, every rate that is due must be due by an occupier or 
a person who by force of some provision in tlie statute is deemed 
to be an occupier. But the Court camiot soh^e this controversy 
by omitting from the section words which Parliament used a great 25 
jnanv 3 ears ago, and has continuously retained in later con- 
solidations of the rating law. Tliere may be room for speculation 
as to how and why this language came to be used originally, and 
to be retained subsequently. But the meaning and intention of 
Parliament must be ascertained not by speculation, but upon a 30 
consideration of the language used by it. In my opinion, the 
decision of Kennedy, J., in The King and Earns v. Duncdhi City 
Corpomtlon(2), of which these proceedings were designed to procure 
a reconsideration, was right, and the question put to this Court 
should be answered in favour of the defendant eompam*, in the 35 
manner suggested by the Chief Justice. 

XoRTHCEOi'T, J. I have had an opportunity of reading tlie judg- 
ments of the other members of the Court and have nothing to add. 

QiiesUmi mmvered : The plaintiff Corporation is not 
entitled to recot^T: against the deffndani. 

Solicitor for the plaintiff : J, Stanton (Auckland). 

Solicitor for the defendant : V. E. S. Meredith (Auckland). 

(2) [1936-37] JSr.ZX.G.K. 219. 


[IN THE COURT OF ARBITRATION.] 

In re HAWKE’S BAY LOCAL BODIES’ 
(BOROUGHS AND TOWN DISTRICTS) 
LABOURERS, ETC., INDUSTRIAL AGREEMENT. 

Industrial Conciliation and Arbitration Acts — Industrial Agreement — Halklai/ 
ProiHsions — Prescribed Holidays falling on Saturday — Interpretation . 

A clause in an industrial agreement providetl for the pa.N’TucMit of 
all workei'.s eo^ ered by it for certain holidays, including New Year's 
Day and Christmas Day. During the cuiTeney of the agrecmcrit, 
Christmas Day, 1937, and New Year’s Day, 1938, both fell on a 
Saturday. 

On an application for iziteipretation of that clause, 

Held, That the holidays named in the clause must be paid for 
irrespective of the day on which they happen to fall. 

Cathie and Sons, Ltd. v. Kinsnmn{l) distinguished. 

(1) [U‘38] X.Z.L.R. 40; G.L.R. 9 ; 37 Bk. of Awards, 2607. 

APPLIC'AT.IO]Sr by the Haw^ke’s Bay Builders’ and General 
Labourers’ Industrial Union of Workers for an interpretation of 
the following clause in the Hawke’s Bay Local Bodies’ (Boroughs 
and Town Districts) Labourers, &c., Industrial Agreement, dated 
5 August 27, 1937, B7 Book of Aivards, 2131 : 

6. [h) All workers covered by this agreement shall receive and bo paid 
for the following holidays : New Y'ear’s Day, Good .Friday, Daster Monda\% 
Anzac Day, Sovereign’s Birthday (or any other day substituted in lieu 
thereof), Labour Day, Christmas Day, Boxing Day, and Show Day. 

10 The followdng question was submitted to the Court as to the 
interpretation of that clause: “ As Christmas Day, 1937, and 
“ 'New Year’s Day, 1938, fell on a Saturday, which day was outside 
“ the normal 40-hour working- week as provided for in cl. 1 {a) 
of the said industrial agreement, would the workers coming 
15 under that agreement be entitled (under el. 6 (b) ) to be paid for 
those two days ? ” 

The opinion of the Court was delivered b}" 

O’Eegan, J. The parties herein entered into an industrial 
agreement on August 27, 1937, the terms of which had been already 
20 agreed upon in the Council of Conciliation in the preceding Febrtmry. 
A dispute has now arisen as to the meaning of cl. 6 (b). 

The question in issue is : Are the workers bound by the agree- 
ment entitled to payment in respect of Christmas Day, 1937, and 
New Year’s Day, 1938 ? Both these days fell on a Saturday, 
25 Clause 1 (a) of the agreement provides that : 
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Except where otherwise provided for, forty hours shall constitute a 
week’s work, to be worked on five days of eight hours each between the 
hours of 7.30 a.m. and 5 p.m., Monday to Friday, inclusive. 

We agree with Mr. Bishop that the case turns purely on the agree- 
ment — that the case of Cathie a^id Soiw^ Ltd, y, Kinsman{\) has 
no application inasmuch as we are not now concerned with the 
Factories Act. Mr. Bishop contends, further, that inasmueh as 
a full week's work bad been done before Saturday, no payment 
is due for a holiday falling on that da 3 ^ Mr. Kay, for the union, 
submits that the terms of the agreement show that work is not 
necessarily limited to forty hours, exclusive of Saturday, and he 
states that there are no less than fifteen classes of workers, parties 
to the agreement, who may be called upon to work on Saturday, 
In our opinion, however, that fact is not really relevant. We 
hold that the plain meaning of cl. 6 {h) is that the holidays therein 
named shall be paid for irrespective of the day on which they 
happen to fall. The question submitted accordingly must be 
answered in the affirmative. 

Questmi answered : Yes, 

(1) [1938] N.Z,L.R, 49 ; G.L.E. 9 ; 37 Bk. of Awards, 2607. 
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[IN THE SUPREME COURT.] 

NEW ZEALAND BREWERIES, LIMITED v. 
AUCKLAND CITY CORPORATION. 


Town-planning — Application to Local Authority for Permit to erect Building — 
Callan J Town-planning Scheme then prepared and submitted to Town-planning 

’ ‘ Board — Whether refusal ultra vires — Statute — Co7istrmtiou — Whether 

Gondition to be implied — Town-planning Act, 192$, ss, 13, 34 — Town- 
planning Amendment Act, 1929, s. 

The power conferred on local authorities by s. 34 of the Town- 
planning Act, 1926, as amended by s. 5 of the Town-planning Amend- 
ment Act, 1929 , to refuse its consent to the erection of a building, 
may be exercised by a Borough Council which has not, a.s required by 
13 (1) of that statute, prepared and submitted to the Town-planning 
Board before January 1, 1937, a town-planning scheme in respect of all 
land within the borough. 

, Compliance with s. .13 (i) of the statute is not an implied condition 

; of the exercise of the power conferred by s. 34. 

Nufh V. TampUn{l) and Cox v. Hakes{2) considered. 

(1) (1881) 8 Q.B.D, 247, (2) (1890) 15 App. Cas. 500. 

ORIGINATING SUMMONS under the Declaratory Judgments 
Act, 1908, for determination of a question arising out of the Town- 
planning Act, 1926. . 

On September 20, 1937, application was made.to the Auckland 
City Counoil on behalf of the plaintiff company for a permit to 


erect a new malt-house on portion of the company’s property 
within the boundaries of the City of Auckland. This application 
was declined by the Auckland City Council on October 11, 1937. 
The Council purported to act under the powers which the Council 
5 claimed to he vested in it under and by virtue of the provisions 
of s. 34 of the ToTO-planning Act, 1926, as amended by the Toavu- 
planning Amendment Act, 1929, s. 5. The ground of the said 
refusal to grant a permit was that it appeared to the Council that 
the erection of the new malt-house on the site upon which it was 
10 proposed to erect it wnuld be in contravention of the Council’s 
town-planning scheme if such scheme had been completed and 
approAmd under the provisions of the Town-planning Act, 1926, 
and AFould he in contravention of town-planning principles. 

It was contended on behalf of the plaintiff company that as 
1 5 the Auckland City Council had failed to prepare and submit to the 
Town-planning Board its town-planning scheme before January 1, 
1937, as provided by s. IS of the Town-planning Act, 1926, it 
could not, in October, 1937, invoke the provisions of s. 34 of that 
Act, and that it should have dealt with the before-mentioned 
20 application for permission to erect the proposed malt-honse having 
regard only to the Counoil’s building by-laws and without reference 
to the still uncompleted town-planning scheme. 

The question put to the Court by this originating summons 
was whether, upon the true construction of the said Act, the Council 
25 of the Corporation having failed to prepare and submit to the 
Town-planning Board by January 1, 1937, a town-planning scheme 
as required by the said Act, the said Council had power at any 
time after January 1, 1937, to refuse its consent (whether abso- 
lutely or conditionally) to the erection of any building, or the 
carrying-out of any work within its district, or to prohibit 
the erection of such building, or the earrying-out of such work, 
merely upon the ground that it appeared to the Council that the 
erection of such building, or the carrying-out of such work, would 
be in contravention of the scheme if it had been completed and 
35 approved. 


30 


James, for the plaintiff. 
Stanton, for the defendant. 




Cut. adv. vult. 


Caiman, J. Section 13 (1) of the Town-planning Act, 1926, 
40 was in the following words 

(1) Thi© Council of ev&ry ’borough having, according to the census taken 
in the year nineteen hundred and twenty-six, a poptaation of not less than one 
thousand shall, before the first da,y of January, ameteen hundred and thirty. 
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pr('paT‘e and submit to the Board a town-planning scheme in respect of all 
land within the borough. 

The Board mentioned in this subsection is the Town-planning 
T3oard constituted by the statute. The period mentioned in the 
subsection for the performance of the duty thereby imposed has 5 
been twice extended by Parliament— to JamiaiA^ i, 1932, 
by s. 3 of the Town-planning Amendment Act, 1929, and to January 
1, 1937, by s. 47 (i) of the Finance Act, 1931 (No. 4). In each 
case the extension was enacted during the currency of the period 
then authorized by statute. Having regard to the population of 10 
tlie City of Auckland, the Auckland City Council is a Council to 
which these provisions were always applicable. It has not yet 
completed nor submitted to the Town-planning Board its town- 
planning scheme pursuant to this subsection. It has made con- 
siderable progress tow’^ards the completion of such a scheme, but 15 
it is not yet ready with the complete scheme. 

Section 34 of the Act, as amended by s. o of the Town-planning 
' Amendment Act, 1929, enacts, mter alia, as follows : 

Any local authority that by this Act ... is under an obligation 
to prepare a town-planning scheme . . . ma>* at any time before the 20 

scheme has been approved by the Town-planning Board absolutely or con- 
ditionally refuse its consent to the erection of any building or the carry mg- 
out of any w^ork within its district, or may definitely prohibit the erection 
of such building or the carrying-out of such work, if it appears to such local 
authority that the erection of such building or the carry ing-oiit of su(?h work 25 
would be in contravention of the scheme if it had been completed and appro .'ed, 
or would be in contravention of town-planning principles, or would interfere 
with the amenities of the neighbourhood. 

[His Honour then stated the facts as above, and continued :] 
During the argument, it was admitted by Mr. James on behalf 30 
of the plaintiff company that, if this question were to be answered 
merely by a consideration of the actual words used in s. 34, it 
must be answered in favour of the defendant Corporation. This 
admission, in my judgment, was properly made. The Council of 
the defendant Corporation is plainly among those Councils upon 35 
which the obligation mentioned in s. 13 was imposed. It was not 
relieved from it by its own neglect or inability to comply with the 
obligation within the time given by Parliament. As it was on 
October 11, 1937, a local authority which by the Act wm then 
under an obligation to prepare a towm-planning scheme, and as 40 
no such scheme had at that date been approved, it was by virtue 
of the words actually used in s. 34 empowered to refuse the plaintiff 
company’s application upon the grounds it gave for that refusal. 

But it is argued by Mr. James that there must be read into s. 34, 
as a condition precedent to the continued possession of the powers 45 
thereby given, the condition that the local authority has complied 
with s. 13 by preparing and submitting its town-planning scheme 
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before January 1, 1937. It is conceded by Mr. Stanlon that in a 
proper case implications or interpolations of such a nature as is 
here suggested may be made by way of addition to the actual 
words used by Parliament. The question for determination then 
5 is whether the suggested implication or interpolation should be 
read into s. 34. 

As to the principles governing such interpolations, Mr. James 
has referred the Court to a passage in Maxwell on the hiterjiretation 
of Statutes^ 7th Ed., 198, and to two reported judicial utterances, 
10 each of high authority. The passage in Maxwell on the Interpre- 
tation of Statutes, is as follows : 

Where the language of a statute, in its ordinary meaning and gram- 
matical construction, leads to a manifest contradiction of the apparent 
pui^ose of the enactment, or to some inconvenience or absiirdit\% hardship 
15 or injustice, presumably not intended, a construction may be put upon it 
which modifies the meaning of the words, and even the structure of the 
sentence. This may be done by departing from the rules of grammar, by 
giving an miusual meaning to particular words, by altering their collocation, 
by rejecting them altogether, or by inferpolatmg other words, under the influence, 
2 0 no doubt, of an irresistible conviction that the Legislature could not possibly 
have intended what its words signify, and that the modifications thus made 
are mere correct ioiis of careless language and really give the true meaning. 
Where the main object and intention of a statute are clear, it must not be 
reduced to a nullity by the draftsman’s unskilfulness or ignorance of the 
2 5 law, except in a ease of necessity, or the absolute intractability of the language 
used. The rules of grammar yield readily in such cases to those of common 
, . ■■ . sense..' ,• • . . 

The italics are mine, and are intended to dhect attention to a 
portion of the passage that specially bears on this case. 

30 The judicial utterances referred to were by Jessel, M.R., and 
Lord Herschell, respectively. The words of tiie Master of the 
Roils are in N’Uth v. Ta7n'pUn(l), and are as follows : Now any 
" one who contends that a section of an Act of Parliament 
" is not to be read literally must be able to show one of 
35 '' tW’O things, either that there is some other section which cuts 
" doT^TL its meaning, or else that the section itself is repugnant 
to the general purview of the Act '"(2). What Lord Herschell 
said is in Cox v, Hakes{3), and is as follows : It cannot, I think, 
'' be denied that, for the purpose of construing any enactment, 
40 it is right to look not only at the provision immediately under 
“ construction, but at an}^ others found in connection with it, 
'' which may throw light upon it, and afford an indication that 
_ general words employed in it were not intended to be applied 

'' without some limitation ’'(4). 

45 I have considered the statute as a whole, and, in particular, 
those portions to which attention was directed by counsel. In 
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the result, it is, in my view, impossible to say that, unless this 
proposed implication or interpolation be made, there will result 
any manifest contradiction of the apparent purpose of the statute, 
or any absurdity, or any inconvenience, hardship, or injustice 
presumably not intended, or the defeat of anything shown to be 5 
the main object or intention of the statute. 1 am not satisfied 
that s. 13 cuts down or limits the literal meaning of s. 34, or that 
s. 34, read literally, is repugnant to the general purview of the Act. 

It was submitted that interference with the common-law rights 
of property owners in the use and enjoyment of their own properties 1 0 
would result from reading s. 34 literally. This consideration was 
advanced as a reason wh.j it be not read literally, but as being 
subject to the limitation sought to be implied. But considerable 
interference with the rights of property owners was plainly con- 
templated by the statute, and to make the interpolation or 15 
implication suggested in s. 34 would result in the distribution of 
this interference in an unjust and inconvenient manner. It 
would also put obstacles in the way of accomplishing a complete 
and coherent tovra-planning scheme. 

It is not disputed by Mr. James that decisions against property 20 
owners may have been validly given under s. 34 up to January 1, 

1937. It is not suggested that such decisions are now' rendered 
null and void by the failure of the City Council to submit its scheme 
by that date. What is suggested is that the applications may 
now be renewed. But if the argument now made for the plaintiff 25 
company were accepted, although such pro|.>erty owners would 
have been at least hampered and delayed in the use of their property 
and may have been completely obstructed because they could not 
wait and were forced to make other plans, other property owmers 
who applied for building permits only after January 1, 1937, could 30 
not be similarly affected. The argument founded upon hardship 
and injustice seems, therefore, to tell at least as much against 
the contention of the plaintiff company as in its favour. It 
certainly does not afford the Court a safe guide. It does not lead 
to “ an irresistible conviction that the Legislature could not possibly 3 5 
have intended what the words it has used in s. 34 signify. 

Assu33[inig that the decision, which the plaintiff company submits 
was ultra vires, was, on the contrary, inira vires, the plaintiff com- 
pany has the right to appeal to the Town-planning Board : s. 34 (2). i 
It has not sought to exercise that right. It has also by virtue 40 
of s. 29 any right to compensation which it would have had if 
injuriously affected in tihe same way by the operation of a scheme 
finally approved. 
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and, in my opinion, includes any worker, by wliomsoever 
employed, who has a claim against a Harbour Board for damages 
in respect of an injury suffered in the course of his employment. 
If it were intended that a worker employed on the wharf, as in the 
5 present case, by the first defendant, should be excluded from the 
benefit of the amendment although allegedly injured by the 
negligence of the servants of the Harbour Board, it could easily 
have been so provided. The second contention is that no action 
now lies against the Harbour Board owing to the omission of the 
10 plaintiff to give the month’s notice before action as required by 
s. 248 (1). The relevant parts of subs. 5 of that section, invoked 
in support of the contention, is as follows : — 

. . . if the respective limits of time prescribed by subsection one hereof 

are not duly observed . . . then , . . the verdict or judgment 

1 ^ shall be for the defendant. 

This, I think, does not assist ; the subsection, of course, still 
applies to actions other than actions for damages for injury, but 
the limits of time prescribed by the subsection ” must be 
ascertained by reference to the effect on subs. 1 of the proviso. 

20 The question is what is ''the limitation of time for the 
" commencement of actions, prescribed by the foregoing 
"provisions'? ” It does not say "the limitation of three months 
" for the commencement of actions prescribed by the foregoing 
" provision shall not apply,” but puts the matter broadly " the 
25 "limitation of time . . . prescribed by the foregoing 
" provisions,” and " provisions ” is in the plural ; there is more 
than one provision that goes to the question as to the limitation 
of time. As I have already shown, the requirement of notice 
is a factor in the limitation of time for the commencement of an 
30 action. Even if the proviso went no further, I think its meaning 
would be clear, but the question is clinched by the concluding 
words, inserted, no doubt, ex abundante cautela, that " any such 
" action may be brought at any time within six months after the 
" cause of action arose.” This is an enacting provision. The 
35 action may be brought within the first month after the cause of 
action arose, when it would be impossible to give notice 
in accordance with s. 248. 

The present action is brought within the six months, but with 
only a few days’ notice. It is brought within the time prescribed. 
40 Notice not having been given before the end of five months from 
the cause of action arising, the coi^nictidn contended for by the 
Harbour Board would be a negatloii * of <the provisieh that the 
action can be brought at any time within the six months. The 
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fact that, through no notice of action having been given, 
the Harbour Board has been deprived of the right of tendering 
amends before action is brought, with consequential rights, as 
Weleingtok Provided hy subs, 2 of s. 248, does not affect the clear meaning 
of the amendment. 

The question of law submitted will therefore be answered as 
follows : The plaintiff is not precluded from recovering in the 
action herein against the second defendant — ^the Wellington 
Harbour Board— by reason only of the month's notice of action, 
as required by s. 248 (1) of the Harbours Act, 1923, not having 
been given before issue of the writ herein. Costs, £10 10s., and 
disbursements to be costs in the cause. 


Hauboxjb 

Boabd. 

Beep, J. 


10 


Question answered accordingly. 

Solicitors for the plaintiff : Hardie Boys and Haldane 
(Wellington). 

Solicitors for the second defendant : Izard ^ Weston, Stevenson, 
and (Wellington). 
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[IN THE COURT OF ABBITBATION.] 

WHITEHEAD v. WAIKOHU COUNTY. 

Workers^ Compensation — Non-fcttal Accident — Gommutalion of Weekly Pay^ 
ments — Disposal under Order of the Court — Workers' Compensation Act, 
1922, s. 5 (7). 

A lump sum is never payable in a non-fatal case unless (a) the 
employer and worker have so agreed, or (6) unless the Court has given 
judgment that the balance of the weekly payments be commuted into 
a lump sum in maimer prescribed by s. 5 (1) of the Workers’ Compensa- 
tion Act, 1922, The Court of Arbitration so commuting can prescribe 
the manner of the disposal of the lump sum for the benefit of the injured 
worker. 

Hodge v. Alton Co-operative Dairy Co., Lid.{l), referred to. 

Hough V. Prouse Lumber, Ltd. (2), mentioned. 

Where a worker, aged seventy -three years, was entitled to weekly 
payments for compensation, and, by the purchase of the home in which 
he and his wife were living on affectionate terms, he could be saved £24 
annually, the Coiirt commuted the payments of weekly compensation, 
the sum of £300 to be expended in the purchase of the house in the 
joint names of husband and wife, and the balance administered by the 
Public Trustee as agreed by the parties. 

(1) (1914) 17 O.L.B. 139. (2) (1909) 12 G.L.R. 151. 


COMPENSATION under the Workers’ Compensation 

, Actj iuJi2^ 

The plaintiff was employed by the defendant county as a road- 
mamtenance labourer for many years, and on Wednesday 
5 August 4, 1937, he suffered injury by accident arising out of and in 
the coxirse of his employment, in consequence whereof he had 
become permanently and totaUy disabled. He was seventy-three 
years old ; and the Court heard medical evidence, accepted by 
the defendant’s counsel, that his expectation of life had been 
1 0 materially reduced by reason of the injuries. 

Plaintiff asked the Court to award him the balance of 
the weekly payments in a commuted lump sum ; but the 
defendant, while admitting liability, submitted that the ease 
was not one in which a lump sum should be awarded. The widow, 
15 who was in good health, was in her middle sixties, and, though 
there had been twenty children of the marriage, these had all 
grown up and none of them was a dependant. 

This was not a case where the Court had jurisdiction to order 
payment to the PubUc Trustee ; but Mr. Burnard stated that 
20 husband and wife were residing in a house for which they paid a 
rent of 15s. weekly, and which could be purchased for £300, which 
the Public Trustee considered a reasonable price; and Mr. 
Burnard undertook that, if the Court would order payment of a 
lump sum, the house would be purchased in the jomt names of 
husband and wife, and the balance of the fund administered by 
the Public Trustee. 


Or. Abb.,;:, , : 
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Burnard, for the plaintiff. 

J. Blair; for the defendants. 


Cur. adv. vult. 




30 The judgment of the Court was delivered by 

O’Eegak, J. a lump sum is never payable in a non-fatal 
case unless {a) the employer and worker have so agreed, or {b) 
unless the Court has given judgment that the balance of the weekly 
payments be commuted into a lump sum in manner prescribed 
35 by the Act: Hodge v. Alton Co-operative Dairy Factory Coi, 
Ltd.{l), and cf. Bough v. Frouse Lumber, Ltd.{2). In a fatal case, 
on the other hand, the right to the full amount of compensation 
vests in the dependants immediately on the death of the worker, 
and should the sole dependant die before the compensation has 
40 l^een paid, or even claimed, the amotmt becomes part of 
(1) (1914) 17 139. (2) (1909) 12 G.L.R, 151. 
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the deceased dependant's estate : Darlington y. Roscoe and Sons, 
Ltd.[Z) ; United Collieries, Ltd. y. Sin%pson[4:) ; and Bodell y. 
William Cable and Co,, Ltd.{5): It remains to be added that 
the right of the dependants to compensation is separate from 
and independent of the right of the injured worker, and so, if he 5 
should die as the result of the injuries wdiile he is in receipt 
of weekl^^ compensation, the balance for the remainder of the 
period of liability becomes payable to the dependants. This is 
in virtue of s. 54 of the Workers’ Compensation Act, 1922, but that 
section is in reality declaratory of the law as explained by this 10 
Court (i)er Chapman, J.) in Vollheim v. Buich{^), 

Mr, Blair argues that the wife’s interests can best be seryed 
in the case before us by the continuance of the weekly com- 
pensation in that, should the plaintiff die of his injuries before 
the period of liability shall have expned, the widow will then be 1 5 
assured of the balance of compensation. We have the fact, 
however, that husband and wife are living together on affectionate 
terms and that the Whiteheads are an exemplary family. The 
purchase of the house will mean a saving of £39 a year in rent, 
or a net saving of £24 annually, estimating interest on £300 at 20 
5 per cent., and, as Mr. Burnard has undertaken that the plaintiff 
will agree to the administration of the fund by the Public Trustee, 
we have decided to award a lump sum. Accordingly, the balance 
of weekly compensation will be commuted as from the date of the 
last payment, and no doubt the parties will agree on the amount, 25 
the sum of £300 to be utilized in the purchase of a home 
in the joint names of husband and wife, the balance to be 
administered by the Public Trustee as agreed by the parties. We 
allow £5 5s. costs, and £2 2s. for one medical witness. ^ 


Judgment accordingly. 


Solicitors for the plaintiff: Burnard and Bull (Gisborne). 
Solicitors for the defendants : Blair and Parker (Gisborne). 

N.Z.L.R. 211 ; G.L.R. 


(3) [1907] 1 K.B. 219 ; 9 W.C.C. 1. 

(4) [1909] A.C. S83 ; suh. nom. 

United Collieries, Ltd. v. Hendry, 
2 B.W.C.C. 308. 
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161. 
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[IN THE SUPREME COURT.] 

PEARSE u. THAMES VALLEY ELECTRIC- 
POWER BOARD. 


s.c. 

Adciclahd. 

1938. 


Nov. 9, 17. 

Industrial Conciliation and Arbitration — Award — ^Forty-hour Week — Award 

providing for Forty -six-hour Week — Ordinary Normal Working-week Callan, 

Forty -hours — 'General Order reducing Hours to Forty per Week — 'Worker s'^ 

Hourly Wages not Reduced or Increased — Industrial Concilioition and 
Arbitration Amendment Act^ 1936^ s. 21 (3). 

The purpose of s. 21 (3) of the Industrial Conciliation and Arbitra- 
tion Amendment Act, 1930, is that workers who have enjoyed the actual 
benefits of an ordinary rate of weekly wages should not have their 
weekly wages reduced by reason of the forty -hour week. 

An award prescribed a forty -six-hour week, and a worker thereunder 
was entitled to an hourly rate of wages. For some years the duration 
of the ordinary normal week worked was forty hours, and the worker 
had been paid the hourly rate prescribed by the award. The General 
Order of the Court of Arbitration of September 7, 1936, which reduced 
to forty hours the working-week so prescribed, did not reduce the 
worker’s normal weekly working-hours or his consequent normal weekly 
■ ■ earnings. , 

Held, That the worker was not entitled to have his ordinary rate of 
w’-ages determined by a computation of forty -six times the hourly wage, 
as there had been no reduction in the number of his actual working- 
hours. 

APPEAL from the Magistrates’ Court on a question of law. 

The respondent Board was bound by the Northern Industrial 
District Electrical Workers (Electric-power Boards, &e.) Award, 
made on December 17, 1930 (30 Book of Awards, 979). The 
5 appellant had been for some years in the employment of the 
respondent Board as an assistant linesman. Under the award, 
his miuiimnTn rate of wages was fixed at 2s. an hour. If he should 
be employed for more than forty-six hours in any one week, or 
beyond certain named hours on any working-day, he became 
10 entitled to payment at overtime rates. Shortly after the award 
was made, the respondent Board commenced and had ever since 
continued to provide for its employees generally, and for the 
plaintiff in particular, only forty hours’ work per week, not forty- 
six hours. It had throughout paid them, including the plaintiff, 

15 at the full hourly rates set out in the award. At no time did it 
take advantage of the 10-per-cent, reduction in wages which was 
authorized. 

The appellant, since the making of the General Order of 
September 7, 1936, received the hourly rate fixed by the award- 
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He contended that this was an underpayment, and that he was 
entitled to receive forty-six fortieths of the rate prescribed by the 
award, and he sued for the difference. The learned Magistrate 
found for the respondent. 

Tiic/c, for the appellant. 

Lisle Alderton, for the respondent. 

Gut, adv. vult. 


5 :: 


Cablak, J, [After stating the facts, as above :] The aw^ard 
does not confer upon the appellant any right to be paid for time 
during which he does not work. He has no right to demaxid 10 
employment throughout or payment for forty-six hours per week. 

If he is required to work more than forty-six hours in any one 
week, he becomes entitled to payment at overtime rates. That 
is the only right conferred upon him by the award, by reason of 
the provision therein that forty-six hours shall constitute a week’s 15 
wwk. 

By s. 21 of the Industrial Conciliation and Arbitration Amend- 
ment Act, 1936, the Court of Arbitration was empow^ered to amend 
existing awards and industrial agreements by introducing the forty- 
; hour week. In exercise of the power coxiferred by this section, 20 

I an order w^as made by the Court of Arbitration on September 7, 

; 1936, reducing to forty hours per week the working-hours fixed 

I by several awards axxd industrial agreements, ixicluding the award 

mentioned above. Subsectioxi 3 of the said s. 21 is in the follow- 
ing words: — 25 

; (3) Where by an order of the Court made under this section the 

maximum number of ho-ars to be worked in any week, as fixed by any award 
or industrial agreement, is reduced, any rates of pay fixed in the award or 
agreement shall, if necessary, be increased, either directly by the Court or 
indirectly by the operation of the order so that the ordinary rate of weekly 30 
wages of any worker boimd by the award or agreement shall not be reduced 
by reason of the reduction made in the number of his working-hours. 

Neither by the order of September 7, 1936, nor otherwise has the 
Court of Arbitration pursuant to that subsection increased the rates 
of pay fixed by the award. Since the order was made, the Board 35 
has continued to pay the appellant at the hourly fates fixed by 
the award. He contends that this is an underpayment, that the 
; rate to which he is entitled has become forty-six fortieths of that 

named in the award. He has sued for the difference. 

The contest between the parties is as to whether this subsection 40 
(21 (3) ) has or has not any application to the present case. That 
depends on the interpretation of the subsection, and, in particular, 
ojpon the meaning to be given to the words ‘‘ the ordinary rate 
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'' of weekly wages of any worker,’* which occur therein. It 
appeared to me during the argument, and I am still disposed to 
think, that there may be workers who cannot obtain any benefit 
from the subsection because they have not in truth an}^ ordinary 
5 rate of weekly wages, but only an average amount of weekly 
earnings, with no normal number of working-hours, and conse- 
quently no ordinary rate of w^eekly wages. But neither counsel 
contended that this was the appellant’s position, nor do I think 
it is. For the appellant it was contended that his ordinary rate 
10 of w'eekly wages was forty-six times 2s., because forty-six hours 
w'as the maximum number of hours at -which he could, under the 
award, be required to work at the ordinary as distinguished from 
an overtime rate of pajnment. For the respondent Board it was 
contended that his ordinary rate of weekly wages was forty times 
1 5 2s., because forty hours was, and had been for some years, the 
duration in hours of his ordinary or normal w^eek. Therefore, 
the Board contends he did not, by the order of September 7, 1936, 
suffer any reduction in the number of his working-hours, and there- 
fore, it was contended, the subsection has no application to his 
20 case. It was contended for him, on the other hand, that the 
subsection applies, and that its effect is that his rates of hourly 
pay, as fixed by the award, are, by the indirect effect of the order, 
increased by forty-six fortieths. For the appellant, Mr. TucJc 
supported this submission by a careful and detailed examination 
25 of the words of the subsection, and by examples of its application 
to other possible cases. He contends that his interpretation is 
more in conformity with the way language is used in industrial 
■ statutes, awards, and agreements than is the construction 
supported by Mr. Alderton. He also contends that under his 
30 interpretation the application of the subsection to other cases to 
which it might have to be applied becomes simpler and clearer 
than under Mr. Alderton's interpretation. 

I think I may properly acknowledge that Mr. Tuoh's full and 
careful argument satisfied me that the interpretation of this 
35 subsection is not so clear as I was at first disposed to think. But 
Mr. Alderton was able to produce some answer to all Mr. Tuc¥s 
submissions. In the end, after giving careful attention to every- 
thing that was said by both counsel, I think the safest guide to 
the intention of Parliament in this matter is suppKed by Mr. 
40 Alderton' s comment that the subsection is merely a subsidiary 
provision in an enactment of which the primary purpose is to 
facilitate the introduction of the forty-hour week. 

The only purpose I can see clearly revealed by the language of 
this subsidiary subs. 3 is that certain workers who have enjoyed the 
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actual benefits of an ordinary rate of weekly wages shall not find thoir 
weekly earnings reduced by reason of the introduction of the 
forty-hour week. Workers paid by the hour, who normally 
worked for forty-six hours a week or for any xioniial number of 
hours greater than forty, would suffer unless their hourly rates of 5 
pay were increased. But this particular worker, and the other 
hourly workers of this particular ein|)loyer, have not in truth 
had their hours of labour or their consequent normal week’s earnings 
reduced by the o.rder. Therefore to increase their hourly rates of 
pay would be to compeiasate them for a loss or reduction which 10 
they have not suffered, and I am unable to construe the sub- 
section as requiring that to be done. 

I therefore agree with the result reached by the learned Magis- 
trate, and the appeal is dismissed with costs £8 8s. 

Appeal dismissed. 

Solicitors for the appellant : Tuck and Bond (Auckland). 

Solicitors for the respondent : Lisle Alderton and Kingston 
(Auckland). 
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tion of Time for Bringing Action 
—Worker’s Action for Damages 
for Injuries — Whether One 
Month’s Notice necessary — 
“ Worker ” — ^Harbours Act, 1923, 
s. 248 (1) — Statutes Amendment 
Act, 1936, s. 31 - -C.A.30 

See Harbour Board. 


Public Works — Compensation — ^Notice 

that Claim not Admitted — 
Jurisdiction — Power of Court 
before or after Filing of Claim 
to allow fui'ther Time to give 
Notice of Non-admission of Claim 
— ^Public Works Act, 1928, s. 53 
S.C. 254 


TIME — continued. 

Public Works — Native Land taken 

for Public Works — -Appeal from 
Final Order of Native Land 
Court awarding Compensation — 
Time — Date from which Varia- 
tion by Appellate Court effective 
— Date from which Interest pay- 
able on Amount so varied — 
Public Works Act, 1928, ss. 
104, 106 — Native Land Act, 

1931, ss. 04-66 - - S.C. 119 

See Public Works, 3. 

TRAMWAYS. 

Workers’ Compensation — Motorman, 

having handed over Tram-car 
to his Successor, continuing in 
Car for his own Purpose - — 
Accident while attempting to 
leave Car in Motion — ^Added Risk 
not incidental to Employment — 
Whether Accident “ Arising out 
“ of and in the course of the 
“ employment ” — Workers’ Com- 
pensation Act, 1922, s. 3 (1) 

Ct. Arb. 11 

See Workers’ Compensation. 3. 

TRANSPORT LICENSING. 

1 . Carriage of a Private Party on 

“a special occasion ” — Meaning of Words — 
Transport Licensing Act, 1931, s, 21 (6). 

Archer v. Dunedin City Corpora- 
tion ; Scott v. Dunedin City 
Corporation - - - S.C. 177 

2. “ FI e a v y motor - vehicle ” — 

“ Motor - lorry ” — '■'Maximum load” — ■ 
Whether Motor- vehicle to which Heavy- 
traffic License refused, the Gross Weight 
of which and its Load exceed Two Tons, 
within the Heavy Motor- vehicle Regulations, 
1932 — ^Public Works Act, 1928, s. 166— 
Motor- vehicles Act, 1924, s. 2 — ^Heavy 
Motor- vehicle Regulations, 1932 {WS2 New 
Zealand Gazette, 302), Regs. 1 (2), 5 (7), 
9(9). 

Hazledon V. Bhaga Bhula - S.C. 275 

Motor- vehicles — R egulations — 

Heavy-traffic Licenses — Local 
Authority’s Reduction of 
Licensing Fees — Ultra viree — 
Public Works Act, 1928, ss. 
166 (2) (c) (d), 173— Heavy 

Motor-vehicle Regulations, 1932 
{1932 New Zealand Gazette, 302), 

, Reg. 10 (6), (7) - - S.C. 17 

See Motor- VEHICLES. 


See Public Works. 1. 


See Riveb Board. 

■ , 

See By-law. 

Heavy-traffic Licenses. 

See Motor-vehicles. 

vWAtERWOEKSv.'.' 

— ^ — Rating — “ Watenvorks ” — Whether 
s. 244 of the Municipal Corpora- 
tions Act, 1933, to be invoked 
for the interpretation of the 
Exemption Provisions in the 
Rating Act, 1925 — Rating Act, 
1925, s. 2 {k ) — ^Municipal Cor- 
porations Act, 1933, s. 244 

G.A. 268 

See Rating — Rateable Property 
AND Exemptions. 

WORDS AND PHRASES. 

“ Arising out of and in the course of 
employment ” - - Ct. Arb. 11 

See Workers’ Compensation. 3. 

** During any function therein of which 
“ dicing forms a pai*t ” S.C. 21 
See By-law. 

“ Heavy motor- vehicle ” - - C,A, 275 

See Transport Licensing. 2. 

“ Maximum load ” - - - S.C, 275 

See Transport Licensing. 2. 

“Motor-lorry” . - - . S.C. 275 

See Transport Licensing. 2. 

“ Hot inconsistent with this Act ” F.C. 196 
See Rating — General. 

“ Nuisance ” . > . . 51 

See Municipal Corporation, 


WORDS AND PHRASES — continued, 

“ Remains actually vacant and un- 
occupied ” - - - F.C. 185 

See Rating — Rates and Rate- 
book. , 1. 

“ Special occasion ” - - - S.C. 177 

See Transport Licensing. 1. 

“ Under any other Act ” - - S.C. 259 

See Local Authorities. 2. 

“ Waterworks ” - - - - C.A. 268 

6^66 W^aterworks. 

“ Worker ” . - . . C.A. 30 

See Harbour Board. 


WORKERS’ COMPENSATION. 

1 . Coronary Thrombosis — Heart 

Diseases — Death during Employment — 
Effect of Effort — Onus of Proof — W^orkers’ 
Compensation Act, 1922, s. 3. 

Jarvis v. One Tree Hill Borough 
Comp. Gt. 221 

2. Hernia — No Discomfort or Pain 

at Time of Special Effort — Continuation of 
Heavy Labour for Two Days afterwards — 
Subsequent Operation — Onus of Proof not 
discharged by Worker — W^'orkers’ Compensa- 
tion Act, 1922, s. 3. 

Watson v. Nobthcote Borough 

Comp. Ct. 237 

3 . Motorman, having handed over 

Tram-car to his Successor, continuing in 
Car for his own Purpose — ^Accident while 
attempting to leave Car in Motion — ^Added 
Risk not incidental to Employment — ■ 
Workers’ Compensation Act, 1922, s. 3 (1) 

WORTLEY V, W^ELLINGTON CiTY CoR- 

poRATioN - - - Ct. Arb. 11 


M.Z.L.G.R. 


SUPBEMB COURT. 


GOODMAN V. NAPIER HARBOUR BOARD. 

Contract — Construction — Contract for Erection of Wharf for Harbour Board — 
Clause vesting Plant and Materials in Board — Clause empowering Board 
to determine Contract and seize and forfeit Plant, Materials, and Deposit — 
Legality thereof — Whether Board exercised such Remedy in pursuance of 
Statute — Harbours Act, 1923, s, 248. 

A clause in a contract for the construction of a wharf by the plaintiff 
for the defendant provided that in certain events the defendant might 
determine the conti’act by notice and 

enter upon and take possession of the works, together with all 
“ the plant and materials of the contractor employed by the con- 
“ tractor for the purpose of the works or brought upon the site of 
“ the said works or adjacent thereto, and the same shall become the 
“ absolute property of the Board without making any payment or 
“ compensation therefor, and all sums of money deposited as security 
“ for the due performance of the contract, or owing to the contractor, 
“ shall be forfeited and become the absolute property of the Board, 
“ and all work (exclusive of plant) done up to that time shall be paid 
“ for to the contractor at such sums as the engineer shall fix, having 
“ regard to the schedule of prices, and to all additions and deductions, 
“ and after deducting ail payments made on account.” 

Another clause provided that all plant and material delivered or 
brought on to the works for the purpose of being used or employed in 
or about the same should be the absolute property of the defendant as 
though they had been legally vested in the Board by absolute assignment. 

The defendant, being entitled to do so, determined the contract 
in the manner provided, and seized and forfeited the plant, materials, 
and deposit. 

In an action claiming damages for conversion and alleging that such 
seizAire and forfeiture were not legal. 

Held, That, on the construction of the contract, the clause as above 
set out was not a machinery clause for the purpose of enabling the 
Board necessarily to complete the work (which alternative remedy was 
pro\'ided for under another clause), but a clause the intention of which 
w^as to entitle the defendant on the determination of the contract 
absolutely to the plant, materials, and deposit ; but there was nothing 
illegal in the provisions of that clause. 

In re Keen and Keen, Ex parte ColUns{\), and Reeves v. 
Barlow{2) applied. 

Ranger v. Great Western Railway Oo.{S) and Hart v. Porthgain 
Harbour Co., Ltd.(4), distinguished. 

SembU, In exercising its remedy of enforcing its remedies under 
the contract, the defendant Board was engaged in a public duty and 
was doing something in pursuance of the Harbours Act, 1923, and its 
amendments, within the meaning of s. 248 of that Act, which provides 
for notice and commencement of action within the periods specified 
therein. 

Bradford Corporation v. Myere{b) and VincerU v. Tauranga 
Electric-power Board{6) x^fexred to. 

ri) ri902] 1 jE.B. 555. (5) [IWl 1 A.C. 242, 204. 

2 1884) 12 Q.B.D. 436. M Jf.Z.L.G.R. 403. 

(3) (1854) 5 H/L. Cas. 72 ; 10 E.R. 824. 

(4) [1903] 1 Oh. 690. 


s.c. 

NAFIBit. 


Dec, 2, 23. 
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ISSUES OE LAW, whicli by consent were ordered under R. 154 
of the Code of Civil Procedure to be argued before the trial of the 
action. 

The action arose consequent upon the determination by the 
defendant Board of a contract whereby the plaintiff contracted 5 
to construct a reinforced concrete wharf for the price of 
£62,910 7s. 4d. in accordance with certain plans, specifications, 
and special and general conditions of contract. 

The facts, and the relevant clauses of the contract, sufficiently 
appear from the judgment of the learned Chief Justice, where the 10 
questions in issue are set out. 

L. IT. for the plaintiff. 

J.F, B. for the defendant. 

. " ■ ' Cm, adv, mlt. . . 

Myers, C.J. The action was not brought for breach of 
contract. It was not disputed that the defendant Board was 
entitled to determine the contract. On the contrary, Mr. Willis 
expressly admitted during the argument that the actual 
determination of the contract by the Board was justifiable and 
valid, meaning thereby, of course, that the circumstances and 20 
conditions were such as to justify the Board in determining the 
contract pursuant to the provisions thereof and to the Board’s 
rights reserved thereby. The action was framed in tort ; the 
claim was for damages for conversion, and the plaintiff’s argument 
was (in the words of Mr. Willis) that the seizure and detention 25 
of the plant and the forfeiture of the deposit (to which I shall 
presently refer) were not legal. 

The contract was determined under cl. LI of the general con- 
ditions, and that clause is as follows : — 

In lieu of proceeding under the last preceding clause, the Board may, SO 
in any event mentioned in the last precedmg clause, or in the event of a 
breach of cl. IX hereof, and either before or after the time fixed for com- 
pletion, determine the contract by a notice in writing under the hand of the 
secretary, served on the contractor or on the Official Assignee, or the assignee 
under any assignment, and upon the service of such notice the contract shall 3 5 
cease, and the Board may enter upon and take possession of the works, 
together with aU the plant and materials of the contractor employed by the 
contractor for the purpose of the works or brought upon the site of the said 
works or adjacent thereto, and the same shall become the absolute property 
of the Board without making any payment or compensation therefor, and 40 
all sums of money deposited as security for the due performance of the con- 
tract, or owing to the contractor, shall be forfeited and become the absolute 
property of the Board, and all work (exclusive of plant) done up to that time 
shall be paid for to the eoiitractor at such sums as the engineer shall fix, 
having regard to the schedule of prices, and to all additions and deductions, 45 
and alter deducting all payments made on account. 




SUPREME COURT. 


3: 


Tlie first question raised for argument was Wlietlier tlio S.O. 
provisions of Clause LI . . . are illegal and void as alleged 

I in para. 7 of the statement of claim ? ’’ It is true that that Goodman- 

paragraph seems to allege that the whole of cl. LI is illegal and 
5 void; but that was not the contention made on the argument. The Habboub 
validity of the power to enter and take possession of the works 
under the clause is not now disputed. What is disputed is the Myers, O.L 
validity of that part of the clause which purports to create 
a forfeiture of the plant, -materials, and deposit. 

10 It was recognized by counsel that the question could not be 
answered by reference only to those provisions of the contract 
(including cl. LI of the general conditions) which are actually 
set out in the statement of claim, and it was expressly agreed 
that the whole contract should be placed before the Court, and 
15 that the Court should for the purpose of deciding the questions 
raised look at and consider the whole of its provisions. 

The plaintiff’s tender was for the sum of £62,910 7s. 4d., and 
that tender was accepted. He was required in making his tender 
to tender for a lump sum, but the conditions required that the 
20 tender should be accompanied by a complete schedule of quantities 
and prices showing how the lump sum had been arrived at. 

Included in the schedule of quantities and prices is an item 
“ Plant, buildings, &c., lump sum £3,100.” This was one of the 
items included in the total amount of the tender. By the inter- 
25 pretation clause in the general conditions of contract, cl. I, it is 
provided that '' plant ” shall mean 

every temporary and accessory means necessary, or required by the engineer^ 
to carry out and complete the works and extra works in the time and manner 
herein provided, and all materials temporarily built into the works or extra 
30 works, and shall include all tools, machinery, and appliances necessary for- 
the due execution of the works. 

Clause XXIII is as follows : — 

Ail plant and material delivered or brought on to the works for the 
purpose of being used or employed in or about the same shall be the absolute 
3 5 property of the Board in like manner as though they had been legally vested 
in the Board by absolute assignment ; and the contractor shall not remove- 
or attempt to remove the same or any part thereof on any pretence whatever,, 
except for the purpose of carrying out the contract, without the consent in 
writing of the engineer first had and obtained, nor shall the contractor 
40 without such previous written consent, assign, or otherwise deal with, or 
purport or attempt to assign or otherwise deal with, the same or any part 
thereof. The Board shall in no way be held responsible for the safe- 
custody of any plant or material placed by the contractor on the works 
for the purposes of the contract. 

45 Clause L, under the title Power to take possession of works,” 
is in the following terms : — 

1. If at any time, in the opinion of the engineer, the contractor is un- 
necessarily delaying the commencement of the work, or after its commence- 
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ment is not performing the same in a proper manner, or is guilty of neglect, 
default, or delay in the execution of the work, either by not procm-ing the 
necessary supply of materials or by using unsuitable or unsatisfactory 
material, or by not progressing with the works or any particular part thereof 
with sufficient expedition, or by not executing the works or any part thereof g 
ill accordance with and in the manner provided for by the specifications, 
drawings, and these conditions, or by not conforming to the fullest 
to the orders and directions from time to time given by the engineer, and if 
after one week’s notice in writing from the engineer given to the contractor, 

M P T apprising him of the existence of any such neglect, default, or delay, the 10 
MY EBS, C .J. contractor shall have failed to rectify and amend the same, or shall still 
in the opinion of the engineer be proceeding in an unsatisfactory manner, 
or in ease the contractor shall become bankrupt, or shall in the opinion of 
the engineer commit any wilful breach of the contract, or shall at any time 
abandon the contract or neglect or omit to pull down, take up, alter, recon- 1 5 
struct, Of remove any work, plant, or material which the engineer shall have 
certified to be defective or not according to the contract within a time to be 
limited by the engineer, the Board shall have power without voiding this 
contract,"summarily and of its own authority, and without any process of 
law for that purpose, to take possession of the works, and to take the same 20 
out of the hands of the contractor, and to take and retain possession (as the 
absolute property of the Board) of and use all plant and material then being 
in, upon, or near the works for the purpose of being used or employed in or 
about the same (with full power to sell or dispose of any of such plant and 
material either before or after the completion of the works, crediting the 25 
proceeds to the costs of the works, and so that the Board shall not be liable 
for any destruction, wear and tear, loss, or injury of or to any such plant 
and material so taken or used by it as aforesaid), and thereupon the con- 
tractor shall (save as hereinafter is specially provided) forfeit all claims, 
rights, and privileges which he or they may have under the contract ; and the 30 
Board shall have full power and authority with uncontrolled discretion as 
to price and method to employ any person to do or perform anything which 
in the opinion of the engineer the contractor has failed to do, or perform, 
or in the opinion of the engineer has done other than in accordance with the 
contract, and also to complete the work under the direction in all things 35 
and to the satisfaction of the engineer, and so that the engineer may 
exercise all or any of the powers and discretions given to him by the specifica- 
tions or these conditions, and to purchase all plant and material necessary 
for use in or for the execution of the work, or to enter into any new contract 
for the completion of the same or any part thereof under the like direction 40 
and to the like satisfaction and subject to the present or any other conditions 
of contract. 

2 . Upon the final completion of the works the engineer shall certify in 
wi'iting to the Board, whether the total actual cost of the works to the Board 
after taking into account all additions, omissions, and other deviations, 45 
directed either before or after such taking possession of the works, and in- 
cluding in such cost, damages at the rate specified in the conditions for any 
delay beyond the original contract time, that shall eventually be occasioned 

in completing the works less any such damages recoverable and actually 
recovered from any new contractor should any new contract be entered into 5Q 
as aforesaid, has exceeded, or otherwise, the sum which the works would 
in the opinion of the engineer have cost the Board had the contractor in every 
respect duly and faithfully carried out the contract. 

3 . If such certificate shall show any such excess, the. same shall be a 

debt recoverable by the Board, from the contractor on demand, 55 

4 . If the certificate shall show that such actual cost of the works was less 
than the before-mentioned total sum, the Board shall pay or allow to the 
contractor the difference, less any moneys, damages, compensation, costs, 
expenses, or other sums owing by the contractor to the Board, or recoverable 

by the Board from the contractor or in respect of which the contract is to 60 
indemnifj the Board on any account whatever, and whether in connection 
with this present contract or not, and the engineer shall grant authority to 
the contractor or his representative for the removal of all surplus material. 
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implements, or plant employed on the works originally belonging to the 
contractor or purchased by the Board for the purposes of the contract for 
the value of which credit has not been given to the contractor as before 
mentioned. 

5. Such certificate of the engineer as aforesaid shall be concKisively 
binding on each side, and his assessment in such certificate of the damage 
for delay shall also be final, and shall not be questioned on the ground that 
some or all of the delay has been occasioned by the Board, or any new 
contractor, or on any other ground whatever. 

Clause LI, under the title Board may terminate contract, 

I have already set out (1). 

Clause LI V says that 


S.C. 

1938, ; 

V. I 

Boabd. I 

Myers, C.J, | 



1 


the amount (if any ) deposited in accordance with cL XIII of the conditions 
of tender is to be held by the Board as security for the due performance 
15 and observance of the contract ... 

Clause XIII of the conditions of tender provides for the contractor 
making a deposit in lieu of sureties and bond, and in accordance 
with this provision the plaintiff lodged a deposit of £1,250. The 
clause says : 

20 The amount of such sum [t.c., the deposit] shall be retained by the Board 
subject to the provisions of cl. LIV of the general conditions of contract. 

Clause LVI of the general conditions provides for progress 
payments and for the retention by the Board, until the expiration 
of thirty-one days after final certifying, of 25 per cent, of the value 
25 of the work done. 

Clause LVIII of the general conditions is as follows : — 

After the works shall have been completed and finally taken off the 
hands of the contractor the engineer shall give an order to the contractor 
entitling him to remove and take away all machinery, plant, implements, 
30 tools, staging, and materials of eve^ kind provided by him, and which 
shall not have been used or otherwise dealt with according to these con- 
ditions, and the contractor shall thereupon remove and take away all such 
machinery?*, plant, &c., and leave the whole of the works and site free and 
clear. Provided always that nothing herein contained shall entitle the 
35 contractor to have returned or handed to him any plant or material except 
such as has been paid for by him for which he shall not have been recouped 
by the Board. Provided always that in removing or taking away such 
machinery, plant, &c., the contractor shall not damage or injure the works 
or site thereof, and if the contractor shall so damage or injure them will 
40 forthwith make good the same. 

I do not think that I have omitted from the various documents 
constituting the contract anything of real materiality to the 
question now under consideration. 

I have examined all the authorities that were cited, but in 
45 none of them have I found a contract containing conditions 
precisely like those in the present case. Here the Board had 
alternative remedies under els. L and LI of the general conditions 
of contract. Under oL L it had the right in any of the events 
therein mentioned to take the works out of the hands of the 

(1) 
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contractor and complete the contract itself or by another contractor, 
contract would remain in existence ; there 
OooDMAiir would be no forfeiture of the deposit ; and accounts would have 
Napieb taken in due course as between the parties. Whether and 

Eabbotjb to what extent in such circumstances the Board w'ould have had 5 
account for the value of plant it is unnecessary to consider, 
’Myers, C.J. because cl, L was not acted upon. The Board elected instead 
to exercise its alternative remedy under cl. LI. Another 
important point to observe in the present contract is that 
it contains in respect of plant and materials not only a vesting 10 
clause (cl. XXIII) but also a forfeiture clause (cl, LI). It is also 
to be observed that there is one thing that the contract does not 
do : although cl. LI provides for the forfeiture of the plant and 
material and the deposit-moneys, it does not purport to work a 
forfeiture of the £25 per cent, retention-moneys. On the contrary, 15 
it provides that all work (exclusive of plant) done up to the time 
of the determination shall be paid for to the contractor. I assume 
that the words “ exclusive of plant ” are inserted for one or other 
or both of two reasons — ^namely : (i) that since the value of the 
plant was included in the contract price it might have been 20 
partly at least paid for by inclusion in the progress payments ; 
and (ii) that in any case cl. XXIII provides that all material and 
plant delivered or brought on to the works for the purpose of being 
used or employed in or about the same shall be the absolute 
property of the Board. / ^ . .2^ ^ 

The authorities show that the whole question is one of the 
construction of the particular contract. That is clear from the 
speech of the Lord Chancellor [Lord Cranworth) in Ranger v. 
Great Western Railway Co. (2), This is what His Lordship says : 

The right of the appellant to such an account depends on the 30 
'' question whether, according to the true construction of the 
agreement, the respondents were, on taking possession of the 
'' plant, to become absolute owners of it to all intents and 
purposes ; or whether the possession was only to be for the 
'' purpose of enabling them to go on with the works, and to 35 
complete them at the risk and cost of the appellant, holding the 
'' plant as a security, so far as it would go, for whatever outlay, 
if any, they might have to make, beyond what they would have 
'' had to pay under the contract in. case the appellant had duly 
'' performed his engagements. The provisions of the contract 40 
•^are very explicit. First, upon the appellant’s default, after 
"‘the seven days’ notice, the respondents were authorized 
(2) (1854) 5 H.L ,Cas. 72 ; 10 E.R. 824. 
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"'to proceed and complete the works themselves, paying for the 
" same out of the money then remaining due to the appellant 
on account of the contract. Secondly, the payments then 
" already made to the appellant were to be taken as full satis- 
" faction for all works then already done by him. Thirdly, all 
money then due, or which would thereafter have become due 
‘'to him under the contract, and all the tools and materials in Myers, C.J. 
'and about the works, were to become the absolute property of “ 

the company. And, fourthly, if the moneys, tools, and materials 
" so to become the property of the company should be insufficient 
“to cover all charges occasioned by completing the works, then 
" the appellant was to make good the deficiency. I assume that, 

“in taking possession of the plant, the respondents did no more 
than, under these clauses, they were warranted in doing. The 
" ({uestion is, whether, having taken possession, they became 
absolutely entitled to all which they seized, or whether the whole 
“' provision is not to be regarded as mere machinery for enabling 
" them to complete the works, at the risk and cost of the appellant. 

“ I think the latter is the true construction of the clauses ”(3). 

All that would be applicable if the defendant Board had acted 
under cl. L. The position, however, under cl. LI seems to me 
to be quite different. There is no such machinery provided for 
in that clause as in cl. L. Clause LI is not in any way a machinery 
clause for the purpose of enabling the Board necessarily to com- 
plete the works. It is merely a clause which permits the Board 
to determine the contract, and it expressly and in plain terms 
provides the consequences which are to follow from the 
determination. There can be no doubt that the intention was to 
entitle the Board absolutely to the plant and materials an I the 
deposit -moneys in the event of cl. .LI being acted upon. 

As to cl. XXIII of the general conditions, the vesting clause, 
the language is stronger than in any of the oases to which I have 
been referred by counsel. The clause does not say that the plant 
and materials shall be "considered to be the property of the 
Board as was the case in In re Keen and Keen, Ex parte Collins{4c), 
nor are the words " deemed to be used, as is sometimes the case. 

The words used here are stronger even than was the case in Reeves 
V. Barlow{6), where the provision was that all plant and other 
materials brought by the builder upon the land should become 
40 the property of the landowner ; and Bowen, L.J., said: "The 
" moment the goods were brought upon the premises the property 


(3) Ibid., 107, 108 ; 839. 

(4) [190i] 1 K.B. 555. 


(5) (1884) 12 Q.B.D. 436. 
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''in them passed in law, and nothing was left upon which any 
** equity as distinct from law conld attach ^’(6), Here the words 
Goodman are, " all plant and material . . . shall be the absolute 

NAriBB ''p^^operty of the Board.” As I have already said, I need not 
Habboub consider what the position would have been in regard to the plant 5 
under cL L liad the remedy provided for by that clause 
Hyehs, C.J. been exercised. Mr. Willis, however, relies upon cl. LVIII. In 
my opinion, however, that clause does not affect the present 
position at all, because it applies only where the works have been 
completed by the coi^traetor himself and taken off his hands in a 10 
completed state. Even if cl. LVIII did apply, questions might 
arise, having regard to the item of £3,100 in the schedule, as to 
whether and to what extent the plant had been actually paid for 
by the Board, and consequently might be outside the contractor’s 
right of removal. None of those questions however arise, because 15 
the contractor did not complete the works, the contract was 
determined, and cL LVIII has therefore no application. 

In Hart v. Porthgain Harbour Co., Ltd. (7), the vesting clause 
provided merely that the whole of the plaint and materials brought 
on the ground by the contractor were to be marked with 20 
his initials in legible characters, and that " all such plant and 
'' materials shall be considered the property of the company until 
'' the engineers shall have certified the completion of the coixtract, 

" and no plant or materials shall be removed or taken away 
“ without the consent or order in writing of the engineers.” There 25 
w^as power under the contract for the company in certain events 
to enter upon and take possession of the works, materig^ plant, 

&c., and complete the works. That is to say, there was 
a provision corresponding with cl. L of the contract in the present 
case, but there was none corresponding with el. LI. The company 30 
had not attempted to complete the works itself or get them com- 
pleted by another contractor. It was held by Parwell, J., that the 
y clause quoted above must be construed as vesting the materials 

; ; building owner at law subject to a condition of defeasance 

" if the builder completed the work(8). It was held to be for 35 

: i the purpose of sectxring to the building owner the due performance 

4 ;' ‘ work, and that, if the contractor failed to complete, he 

;/ V recover the materials, although the building owner 

‘ r does not complete the work& himself or by another contractor, 

I The present case is a very much stronger case in that the vesting 40 

stronger there is the special provision for 

(ietermination of the contraict* '' 




SUPREME COURT. 


So far as concerns the deposit of money, plainly the amount. 
deposited was to be held by the Board as security for the due 
performance of the contract, and I think it is very much in tlio Oom^AN 
same position as a deposit paid in the ordinary case of an agrees 
5 meiit for the sale and purchase of land. As to the plant, reading 
els. XXIII and LI of the general conditions together, the Board 
in keeping the plant and materials was simply retaining its own Myrks, C.J. 
property'. Assuming that, however, not to be so, the most that 
can be said, I think, from the plaintiff’s point of view is that the 
10 plant and materials were in the same position as the deposit- 
moneys — ^namely, a security for the due performance of the 
contract. 

In the view that I take of the case, the authorities cited by 
Mr. milis relating to mortgages and clogging the equity of 
1 5 redemption have no application. Nor do I think that the question 
whether cl. LI involves a matter of penalty or liquidated damages 
calls for consideration. If it did, I should certainly be disposed 
to say that the amount of the deposit plus the value of the plant 
was a genuine agreed pre-estimate of loss in the event of the con- 
20 tract having to be determined under cl, LI — Dunlop Pneumatic 
Tijm Co., Ltd. V, New Oarage and Motor Co., Ltd.(9 ) — although, 
if the question of penalty or liquidated damages did arise, the 
position might have been different if there had been a forfeiture 
of the retention-moneys. 

25 I cannot see that there is anything illegal or void in the 
provisions of cl. LI, and I therefore answer the first question in 
the negative. 

If that is correct, then, as I understood counsel to agree at the 
argument, the second question does not arise. That question is 
30 as follows : Whether the acts and matters set forth or 

“ complained of in the plaintiff’s statement of claim were acts 
‘‘or things done by the defendant Board in pursuance of the ! , ' 

Harbours Act, 1923, and its amendments, within the meaning 
“ of s, 248 of that Act ? ” 

35 I therefore do not answer the question categorically, though 
I should be disposed to say that if my answer to the first question 
is right the second question would have to be answered in the . 
affirmative. 

I may observe, however, that s. 248 is not nearly so 
40 comprehensive in its terms as the corresponding provision in some 
of our other statutes relating to . local authorities — e.g., the 
Electric-power Boards Act — Virwent v. Tauranga Electric-power 
„ ‘‘ (9) [1915lA.a 79, 36. ‘ 
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Board{l0) — -or in the Public Authorities Protection Act, 1893 
(Imp.), (IS Halsbury's Complete Statutes of England, 455). Section 
248 of the Harbours Act, 1923, says that : 

No plaintiff shall recover in any action commenced against a Harbour 
Board or person for anything don© in pursuance of this Act unless such 
action is commenced within three months after the act is committed, and 
unless notice has been given to the defendant one month before such action 
is commenced ... 

It -is true that the defendant Board was not bound to do the work 
the subject-matter of the present contrc^ct, but it has powe^r to 
construct “harbour works,” and s. 126 of the Act requires that 
e^ery contract shall specify the work to be done or executed, the 
materials to be furnished, the price to be paid for the same, the 
time or times mthin w'hich the work is to be completed, and the 
penalties to be suffered in case of non-performa/uce thereof. By 
s. 169 the Board had to obtain the sanction of the Governor- 
General in Council before commencing the work the subject- 
matter of the contract, and I should be disposed to think that 
in exercising its remedy of enforcing its remedies under the con- 
tract the defendant Board was engaged in a public duty — see 
per Lord Shaw of Dunfermline in Bradford Corporatioti v. 
Myefs{ll), and was doing somethh^g in pursuance of the Harbours 
Act. I am merely expressing my present view as it may perhaps 
be of assistance to the parties, but as I have already said I do not 
categorically answer the second question ; and, if my answer 
to the first question had been different, I should have thought it 
necessary to give more consideration to the second. 

Costs of argument, fixed at twenty guineas, to be paid by the 
plaintiff to the defendant. 

First question answered in defendant's fa i cur. 

Solicitors for the plaintiff : Oifford and Robinson (Napier). 

Solicitors for the defendant : Sainshury, Logan, and Williams 
(Napier). 
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[IN THE COURT OF ARBITRATION.] 

WORTLEY WELLINGTON CITY 
CORPORATION. 

Workers^ Comi:>ensat4on~-^\4.rising out of the Course of the Employ- 

ruent^ ^lotoTYuojn^ hoviug huuded over TrcL'ni-cctr to his Successor ^ con- 
tinuing in Car for Ms oum^ Purpose— ^Accident ivhile attempting to leave 
Cai %n JSdotion--— Added Pisk not incidental to Employment — dVoTke 7 's^ 
Cojnpensation Act, 1922, s. 3 (1). 


„ Ct, Aeb, 
Wellington 

1939. 

O’Reoan, J. 




I 


A motorman, in the employ of the defendant Corporation, after 
handing his tram-car over to his successor, before taking charge of 
another car, continued in the ear he had handed over, intending to alight 
at a stopping-place and make a purchase for purposes of his own. As 
the car approached the stop, he stood on the rear step and was about 
to alight, when he slipped, twisted his left knee, and suffered disable- 
ment.. ; 

Held, That, having been injured while doing something entirely 
for purposes of his own, and having incurred an added risk not 
incidental to his employment in attempting to leave a moving car, the 
injury resulted from an accident that did not arise out of the emnlov- 
. ment. ■ ■ 

Smith V. Thompson and QwilUmil); Pike v. Murray{2)‘ 
Reed v. Great Western Railway Co.(3) ; Tho?nson v. Phoning- 
ton Coal Co., Ltd .{-^) ; Price v. Tredegar Iron and Goal Co., 
Ltd,{5 ) ; and Wdson v. London and North Western Railway 
Co.{%), applied. 

<1) [U)171 O.L.E. 346. (4) [1911] S.C. (Ct. of Bess.) 823; 4 

<2) [1921] N.Z.L.R. 830 ; G.L.R. 442. B.W.C.C. 400. 

(3) [1909] A.C. 3.1 ; 2 B.W.C.C. 109, (5) (1914) 111 L.T. 688; 7 B.W.C.C. 387. 

(6) (1918) 87 L.J. K.B. 843 ; 11 B.W.C.C. 19. 




CLAIM for compensation under the Workers’ Compensation 
Act, 1922. 

The plaintiff, a motorman in the employ of the defendant 
Corporation, claimed compensation for seven weeks’ disablement, 
o amounting to £25 14s. 9d., alleging that he was injured by accident 
arising out of and in the course of his employment on Friday, 
August 19, 1938. On that day he signed on at Kilbirnie at 
1.56 p.m., and, having taken his ear to Lambton Station, he laid 
it up in Aitken Street at 2.35 p.m. At 2.48 p.m. he took another 
10 car to Karori Park, left there at 3.17 p.m,, and was back at the 
Government Buildings at 3.43 p.m., when he handed his car over 
to another motorman. He was to take charge of another car at 
Thorndon at 4.15 p.m. for Newtown Park, and, in fact, he did so, 
and completed his shift notwithstanding the accident which is the. 
1 5 ground of these proceedings. When he handed his car over to his 
successor at the Government Buildings, instead of leaving the car 
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Ct, Abb. immediately, he sat in the outer compartment, and rode therein 
as far as the stopping-place in Manners Street near the Cuba Street 
WoBTLEr intersection, his intention being to alight there and make a purchase 
Wt/i'ncton purposes of his OTO. As the car approached the 

City stop, he stood on the rear step, and was about to alight when he 5 
twisted his left knee, in consequence whereof he suffered 
the disablement already mentioned. Despite the injury he con- 
tinued his work, was back at Thorndon to take charge of his car 
at 4.15 p.m., and he reported the accident on the termination 
of his shift. He w’as unable to resume work next day ; and it 10 
was admitted that, as the result of the injury, he was disabled for 
seven weeks. 


F, W, Ongley, for the plaintiff. 

J. O'Shea and J, i?. Marshall, for the defendant, 


O’Regan, J. The plaintiff has given his evidence frankly and 
fairly, and there is no question of fact in dispute. The question 
in issue is purely one of law : Did the accident arise out of and 
occur in the course of the employment ? 

Mr. O'Shea admits that, had the accident occurred as the 20 
plaintiff was leaving the car as it stood where he had handed it 
over to the succeeding motorman, all the conditions required by the 
Act would have been satisfied and compensation would be pa;>'a.b]e. 

He maintains, however, that at the time and place when the 
accident occurred there was an interruption of the employment 25 
in that plaintiff was doing something for purposes of his own, 
which, though quite legitimate, was not in any way connected with 
his emplo 3 nnent, and counsel refers us to a number of cases : Smith 
V. Thompson and 0‘dnllim{l), where the plaintiff, a coach-driver, 
was injured after he had deviated for purposes of his own from the 30 
regular route of travel ; Pike v. Murray{2), where a farm-manager 
was injured while cutting firewood for his own use ; Reed v. Great 
Western Railway (7o.(3), in which case a collier was killed by a fall 
in a part of the mine where his contract of service did not require 
him to be ; and Thomson v. Flemington Coal Co., Ltd.{4c), where 35 
a collier suffered injury while doing something outside the ambit 
of his contract of service, 

^ Mr. OYigley admits the authoHty of all the cases cited, but 
argues that the case before m is distinguishable for the reason 
^ (1) [1917] G.L.R. 346. <3) [1909] A.C. 31; 2 B.W.C.C. 

.i%) [1921]. K.ZX.B, smi ajm, 109. ^ ; 

/ \ , r- /. ' ,(# imi] s.a (a. of sm,) m ; , 4 

' V'T. .'''-A AA’/'... ^ B.W.C.a 406. 
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that, as plaintiff had necessarily to leave the car after he had Ann. 
handed it over, even though there was an interruption of the 
employment during the time occupied in travelling from Go%'ern- Wmm.r.Y 
ment Buildings to the Manners Street stop, yet that interruption 
o ceased the moment the plaintiff started to alight, and hence that 
the accident must have arisen out of and have occurred in the 
course of the employment. 

The Workers’ Compensation Act ordains that its benefits shall 
be limited to persons injured by accident arising out of and in the 
10 course of their employment, and the meaning to be given to these 
words has been considered in a long series of cases. A worker 
who is injured while doing something — even something he has the 
right to do — entirely for purposes of his own cannot be said to have 
been injured by accident arising out of and in the course of his 
15 employment. Thus, in Price v. Tredegar Iron and- Coal Co, 

Ltd, {6), a colliery company had contracted with a railway company 
to provide a free train to take the oolhers from the pits to the town 
of Tredegar. During a journey from work, pursuant to this 
arrangement, one of the men attempted to alight nearer to his 
20 home as the train was slowing down, his object being to save the 
necessity of walking back, and in so doing he was killed. The 
Court of Appeal held that the accident was not within the Act. 

Again, in Wilson v. London and North Western Railway Co. (6) 
a worker jumped from a train on which he was entitled to travel 
25 before it had stopped, and was killed. Again it was held that the 
accident did not arise out of or occur in the course of the employ- 
ment. In each of these cases the deceased had to alight from the 
train, but he attempted to do so too early and so lost the protection 
of the Act. Here, the plaintiff left the car after having handed 
30 it over to his successor ; he had travelled a considerable distance 
entirely for his own purposes. Further, there is necessarily 
greater risk of injury when leaving a moving car than a stationary 
one, hence w’-e must hold, both on principle and authority, that he 
is not entitled to succeed. Accordingly, judgment must be for ' 

35 the defendant Corporation, to whom leave is reserved to apply 
for costs. 

Judgment for defendant Corporation. 


liliiliiiil 


Solicitors for the plaintiff : 
(Wellington). 

Solicitor for' the defendant : t- 

(5) (1914) 111 L.J.6S8J 7B.W.C,G. 
387. 


Onghy, O' Donovan y and Arndt 


J, O^Shea (Wellington). 

!. (6) (1918) 87 h,L K.B. 843 ; 
19. 
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[IN THE SUPREME COURT.] 

In re AN ARBITRATION BETWEEN THE 
BLENHEIM BOROUGH CORPORATION AND 

GIBSON. 

Lmidlot'd and Tenant — Lease — ^Renewal — Rent Jor extended Term — Provision 
that no Borough Rates payable — -Whether Rent shoidd be increased by 
Valuers in view thereof, 

A lease was granted by the Corporation to P., for a term of twenty - 
one years with right of renewal, the rental under any renewed lease to 
be fixed by a vaination made by three independent persons, one 
appointed by the Corporation, one by the tenant, and the third by the 
two appointed valuers. The lease contained the following provision : — 

“It is hereby express^ declared that the said land and ail 
“ buildings hereafter erected upon it shall be free and exempt of all 
“ present and future borough rates and that no covenant proviso 
“ or other provisions shall be deemed implied herein by statute.” 

On a special case stated by the valuers for the decision of the 
■ Court, ■ . 

Held, That the valuers, in fixing the said rent, M^ere entitled to take 
into consideration the fact that no rates were payable to the borough 
in respect of the said land, and to increase the rental accordingly. 

Drapery and General Importing Co, of New Zealand, Ltd, v. 

Mayor, dbc,, of WelUngion{l) followed. 

(1) (1912) 31 N.Z.L.R. 598; 14 G.L.R. 505, 

SPECIAL CASE stated under s. 11 of the Arbitration Amendment 
Act, 1938, for the decision of the Court on a point of law arising 
in the course of a reference. 

By memorandum of lease the Blenheim Borough Council in 
1917 granted a lease of certain borough land to one Parker for a 5 
term of twenty-one years with a right of renewal, the rental under 
any renewed lease to be fixed by a valuation made by three 
independent persons, one to be appointed by the Corporation, 
one to be appointed by the tenant, and the third valuer to be 
appointed by the two valuers appointed as aforesaid. Parker 10 
transferred all his right, title, and interest in the lease to the 
above-named Gibson. 

Valuers were appointed, and in the course of the valuation a 
question of law has arisen owing to an unusual provision in the 
lease, as follows : — 15 

It is hereby expressly declared that the said laud and all buildings 
hereafter erected upon it shall be free and exempt of all present and future 
borough rates and that no covenant proviso or other provisions shall be 
deemed impHed herein by statute. 

The question for the opinion of the Court was : '' Are the valuers 20 
“ entitled in fixing the said rent to take into consideration the fact 



that no rates are payable in respect of the said lands to tlie 
borough, and to increase the rental accordingly ? ” 


In re 

An AkbitrA' 

TION 

BETWEEN 

THE 

Been HEIM 
Boro a:: 11 
Corpora- 
tion AND 
Gibson. 


Nathaji, for the Corporation, 
for Gibson. 


Reed, J. The provision in the lease as to the method of 
ascertaining the new rental is in common form, and is as follows : — 

3. In ascertaining such new rental the valuers shall not take into con- 
sideration the value of any buildings or improvements then existing upon 
1 0 the said demised premises but they shall value the full and improved ground 
rental of the said premises that ought to be payable during the said term. 

A similar provision received judicial interpretation in the leading 
case of Drapery and General Importing Co. of New Zealand, Ltd. 
V. Mayor, (kc., of W ellington(l) ; it was there decided by the Court 
1 5 of Appeal that '' The true basis on which the valuers must proceed 
‘‘is that there are no buildings or improvements on the land. 
“ They must ascertain what a prudent lessee would give for the 
“ground-rent of the land for the term, and on the conditions as 
“ to renewal and other terms, &c., mentioned in the lease ”(2). 
20 The principle there laid down has been applied in several Kew 
Zealand cases which were cited during the argument. I have 
examined them all, but none of them affects the broad principle 
laid down in the leading case, that in fixing the rent the inquiry 
is as to what a prudent lessee would give as ground-rent based 
25 upon a consideration of the term of the lease and all other con- 
ditions as to renewal and other terms. 

Now it is specially provided in the lease that the new lease 
shall be 

with and subject to the like covenants provisos agreements declarations and 
30 provisions as are contained in this present memorandiun of lease including 
the present covenant for renewal and all provisions ancillary or in relation 
thereto. 

One of those conditions is the express declaration of non-liability 
for borough rates for all time. There can be no question but that 
35 this attaches a special value to the lease, and, in my opinion, is 
a consideration that would weigh with a prudent lessee and would 
induce him to pay a higher rental than he would pay in the absence 
of such a condition. My answer, therefore, to the question asked 
is “ Yes.’’ During the course of the argument the question was 
40 raised as to whether in the event of an affirmative answer it would 
mean that in fixing the rent the whole of the amount of rates that 

(1) (1912)31N.Z.L.B.598i 14 G.L.B. (2) Xhid. 605; 607* 
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could be assessed on the property should be added to the aiuoimt 
that would be considered a proper rent in the absence of such a 
condition. I have not been specifically asked this question 
and there was no full argument ; but, perhaps, it would assist the 
arbitrators if I were to suggest that the full amount should not be 
allowed. The whole circumstances should be considered, and a 
reasonable sum assigned for the increased value attached to the 
lease by the absence of liability for rates. 

Question answered accordingly. 

Solicitor for the Borough Council: A, C. Nathan (Blenheim). 

Solicitors for Adam Gibson : AlcCalliim, Wicks, and Co, 
(Blenheim). 


N.!Z.I<.G.R. 
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WILSON V. WEBER COUNTY. s.c. 

■ ■ ■■'BMMEmTOM- 

Motor-vehicles — Eegulations — Heavy^raffic Licenses Loml Authm'ities Fobth. 

Beduction of Licensing Fees—TJltm vires — Pvblic Works Act, 1928, 

A9. 166 (2) (c) (d), 173 — Heavy Motor-vehicle Regulations, 1932 (1932 
Kew Zealand Gazette, 302), Reg, 10 (6) (7). 


As the authority given by s. 166 of the PubHc Works Act, 1928, 
to impose heavy -traffic licenses does not impliedly give power by Order 
I? Council to provide either for subsequent reduction or refund of such 
hcen^ fees, and no express power is given to malce such provision, 
els. 6 and 7 of Beg. 10 of the Hea-vj"- Motor-vehicle Regulations, 1932, 
are wtra vires. 

APPEAL on point of law from a decision of a Stipendiary 
Magistrate sitting at Dannevirke on October 6, 1938. 

The appellant was a sawmiller at Haleombe, but he used three 
heavy motor- vehicles for transporting logs and sawn timber over 
6 certain roads in the County of Weber, and in respect of such user 
has paid to the respondent county certain license fees. These 
fees were paid quarterly, and for the period from November 30, 

1937, to May 31, 1938, amounted to £63 10s. Id. The user of these 
motor-vehicles on a road in the county called the Esdale Road 

10 caused damage to the surface of that road which the County 
Council caused to be repaired in March and April, 1938. The 
Council claimed the cost of such repairs from the appellant, and 
brought a complaint against him for such cost under s. 173 of the 
Public Works Act, 1928. On May 19, 1938, the learned Magistrate 
15 heard this complaint and gave judgment against the appellant 
for £50 as the cost of repair of Esdale Road, which sum 
the appellant duly paid. On July 21, 1938, a written agreement 
was entered into between the appellant and the respondents under 
the powers given by the proviso to s. 173 of the Public Works Act, 
20 1928. Under that agreement the appellant agreed to pay to the 
respondents the sum of 6d. for every hundred superficial feet of 
timber, either sawn or in logs, carted by him in heavy motor- 
vehicles over Esdale Road from December 1, 1937, to August 31, 

1938. But the agreement made it clear that the payments were 
25 to be in addition to the £50 already recovered for extraordinary 

damage done to the road. Under this agreement the appellant 
^ paid to the respondents the sum of £68 10s. Id. for the period 
from December 1, 1937, to August 31, 1938. The appellant then 
claimed from the respondents a refund of the heavy-traffic-Hcense 
i 30 fees he had paid, or alternatively for refund of a part of such fees, 

' 2 ■ ' 
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The claim was made under els. 6 and 7 of Reg. 10 of the regulations 
made on February 16, 1932, under the Motor-vehicles Act, 1924 
{1932 Netv Zealand Gazette, 302). It was disputed by the 
respondents upon the ground that these subclauses were ultra 
vires, and the learned Miagistrate upheld that contention. This 
appeal was from his decision, and the case turned upon whether 
the subclauses relied on were ultra vires. 


Lyon, for the appellant. 

T. H. G. Lloyd, for the respondent. 


Cur. adv. vuU. 10 


OsTLBE, J. [After stating the facts, as above :] The principles 
upon which the Court determines the validity of regulations made 
by Order in Council are well settled. It merely construes the Act 
under which the regulations purport to have been made. Then 
it looks at the regulations in order to see if they are within the 15 
object and intention of the Act. If not, however reasonable they - 
may appear, or however necessary they may be considered, they 
are ultra vires and void. 

Clauses 6 and 7 of Reg. 10 of the regulations purport to have 
been made under the authority of the Public Works Act, 1928, 20 
and the Motor-vehicles Act, 1924. But it is only under the former 
Act that heavy-traffic licenses are authorized to be imposed by 
Order in Council, and therefore it is to that Act that one must 
look to ascertain whether power has been given to make 
this regulation. Section 166 ( 2 ) (c) and {d) are the only provisions 25 
which I can find in the Public Works Act, 1928, empowering the 
Governor-General in Council to isfeue heavy-traffic licenses. They 
provide that the Governor-General may by Order in Council make 
regulations providing for the issue of heavy-traffic licenses and 
fixing the license fee payable for such licenses by reference to 30 
weight, carrying-capacity, and the kind of tires used 

but so that the miriimtun fee in respect of any vehicle shall be not less than 
five pounds, and the maximum fee shall be not more than seventy-five 
pounds. 

Section 173 of the Act is as follows : — 35 

Where it appears to the local authoHty which is liable or has undertaken 
to repair any road, whether a main road or not, that extraordinary expenses 
have been or will have to be incurred by such authority in repairing such 
road by reason of the damage caused by excessive weight passing along the 
same or extraordinary traffic thereon, such authority may recover in a sum- 4 0 
mary manner from any person by whose order or for whose benefit such weight 
or traffic has been conducted the amount of such expenses as may be proved 
to the satisfaction of the Court having cognizance of the case have been or 
win have to be meurred by suoH authority by reason of the damage arising 
from such weight or traffic as aforesaid; 45 
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Provided that any person against whom expenses are or may ho 
recoverable under this section may enter into an agreement with si u h 
authority as is mentioned in this section for the payment to it of a composit ion 
in respect of such weight or traffic, and thereupon the persons so pa>’ing 
5 the same shall not be subject to any proceedings under this section. 

Clause 6 of Eeg. 10 of the regulations provides that : 

Where by virtue of any agreement for composition made in pursuance 
of s. 173 of the Public W'orks Act, 1928, any sum is payable in respect of any 
particular heavy motor-vehicle, then the license fee imposed by these 
10 regulations in respect of such heavy motor- vehicle shall be reduced by the 
sum so paid during the then current license quarter in respect of the said 
heavy motor- vehicle : Provided that evidence shall be produced to the 
licensing authority at the time of payment of the license fee of the fact that 
such sum has been so paid. 

1 5 Clause 7 of Reg. 10 provides that : 

Where, in respect of the use of any particular heavy motor- vehicle, 
extraordinary expenses that have been incurred by a local authority have 
been recovered in a summary manner in pursuance of s. 173 of the Public 
Works Act, 1928, and have been actually received by the local authority, 
^0 a refund shall be paid to the owner of that heavy motor- vehicle from the 
license fee paid by him for such heavy motor-vehicle equal to the amount 
of such expenses recovered in respect of the period for which such license 
fee yvas paid. 

In my opinion, the power given by s. 166 to provide for the 
125 issue of heavy-traffic licenses and fixing the license fees does not 
authorize the Governor-General in Council to provide either for 
a subsequent reduction or a refund of those fees by a local 
authority to whom they have been paid. The provisions of els. 6 
and 7 of Reg. 10 are really independent legislation by Order in 
30 Council which is not only not authorized but is actually repugnant 
to the provisions of s. 173. That section provides, first, that if 
extraordinary expenses have been incurred by local authorities 
in repairing one of its roads by reason of damage caused by 
extraordinary traffic thereon, the local authority may recover 
35 those expenses in summary manner from the person responsible 
for the extraordinary traffic. There is, however, a proviso to 
the section that any person against whom the expenses may be 
recoverable under the sections may enter into an agreement for 
the payment of it and a composition in respect of such traffic, 
40 '' and thereupon the person so paying shall not be subject to any 
proceedings under this section.’’ 

Parliament has therefore provided that if such person enters 
into a composition under the proviso he cannot be sued under the 
first part of the section. Clause 6 of Reg. 10 of the regulations 
45 goes much further than Parliament in the matter. It provides 
that when a composition is paid the license fees shall be reduced. 
As I have said, there is absolutely no power given by the Act te 
impose such a reduction on local authorities. Nor is there any 
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power to impose a refund on the local authority when it has 
recovered extraordinary expenses under the main part of s. 173. 

The learned Magistrate has held that these two clauses 
ill question are tdtra vires because they are unreasonable. 

I express no opinion on that ground. If clearly authorized by the 5 
Act under which they purport to be made, in my opinion they 
would be valid even though unreasonable. I decide this case 
entirely on the ground that the authority to impose heavy- 
traffic licenses does not impliedly give pow’er by Order in Council 
to provide either for subsequent reduction or refund of such 10 
license fees, and no express power is given to make such provision. 
That being so, in my opinion the learned Magistrate was right in 
holding that these two clauses were ultra vires. The appeal wiU 
accordingly be dismissed with costs, £7 7s. 

Appeal dismissed. 

Solicitor for the appellant : W, A. Lyon (Woodville). 

Solicitors for the respondents ; Lloyd and Lloyd (Bannevirke). 
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By-law — Building Licensed as a Public Hall — Licensee prohibited Bringing 

in or permitting the Bringing-in of Intoxicating Liquor — ** During any 
function therein of which dancing forms a part^^ — Unreasonableness — 
Uncertainty — Invalidity — Repugnancy to General Law — Municipal 
Corporations Act, 19 3S, ss, 312^ 364, 367, 

The Dunedin City By-law, 23 of 1931, contained the following 
provisions;-— 

“ 20. (i.) No person being the licensee of any building licensed 
“ as a public hall shall bring or permit or suffer to be brought into 
“ such building any intoxicating liquor for use at or during any 
“ function therein, of which dancing forms a part ; nor shall any 
“ such person permit or suffer any intoxicating liquor to be or remain 
“in such building during any such function. For the purposes of 
“ this clause, the expression ‘ licensee of any building ’ shall mean 
“ and include the person named and described as the licensee in the 
“ license for the said building and any person or persons or body 
“ corporate for the time being entitled to the use and occupation 
“ thereof under or by virtue of any contract with the .person so 

named and described in the license for the said building. 

“(ii.) No person shall bring any intoxicating liquor into any 
“ building licensed as a public hall during any function of which 
“ dancing forms a part, nor shall he have any intoxicating liquor 
“ in his possession in any such building during any such function : 

“ Provided, however, that it shall be competent for the Council 
“ under the hand of the Town Clerk to grant permission for the use 
“ of intoxicating liquor at any such function on condition that the 
“ distribution of such liquor is strictly under the personal control 
“ of the licensee as hereinbefore defined ...” 

On appeal from a conviction by a Stipendiary Magistrate for breach 
of such by-law, in that, being the licensee of a building licensed as a 
public hall in the City of Dunedin, the appellant permitted to be brought 
into such building intoxicating liquor for use at or during a function 
of which dancing formed a part without permission in writing under 
the hand of the Town Clerk, 

Held, allowing the appeal, 1. That, for the reasons given in the 
judgment, the by-law was unreasonable, and, consequently, invalid. 

McCarthy v. Madden{X); Scott v. Pilliner{2)‘, and Miller v. 

City of Brighton{3), applied. 

White V. Morley[4:) and Kruse v. J6hnson{6) referred to. 

2. That the proviso at the end of the by-law reserving power to 

the Council to grant permission for the tise of intoxicating liquor at 

any particxilar function could not make the by-law valid, if it were other- 
wise invalid. 

Waite V. Garston Local Board of HeaUh{6) followed. 

(1) (1914) 33 K.2;.L.E. 1251 ; 17 O.L.E. 61. (4) [1899] 2 Q.B. 34, 39. 

(2) [1904] 2 K.B. 855. (6> {1898} 2 Q.B. 91. 

(3) 11938] V.L.E. 375. (6) (1867) L.B. 3 Q.B. 5. 
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Held also. That, in view of the words, “ function of which dancing 
“forms a part,” and their general application to any building licensed 
as a public hall under s. 312 of the Municipal Corporations Act, 1933, 
the by-law was repugnant to the provisions of that statute and to the 
general law, alternatively, the meaning of those words was vague and 
uncertain ; and consequently the by-law was invalid on either of 
those grounds. 

APPEAL from the conviction by a Stipendiary Magistrate of the 
iicensee of a building licensed as a public ball for a breach of cl. 20 
of the Dimedin City By-law No. 23/1931, which was as follows — 

20. (i.) No person being the licensee of any building licensed as a public 
hail shall bring or permit or suffer to be brought into such building any 5 
intoxicating liquor for use at or during any function therein, of which dancing 
forms a part ; nor shall any such person permit or suffer any intoxicating 
liquor to be or remain in such building during any such function. For the 
purposes of this clause, the expression “ licensee of any building ” , shall 
mean and include the person named and described as the licensee in the 10 
license for the said building and any person or persons or body corporate 
for the time being entitled to the use and occupation thereof imder or by 
virtue of any contract with the person so named and described in the license 
for the said building. 

(ii.) No person shall bring any intoxicating liquor into any building 15 
licensed as a public hall during any function of which dancing forms a part, 
nor shall he have any intoxicating liquor in his possession in any such building 
during any such function : 

Provided, however, that it shall be competent for the Council under the 
hand of the Town Clerk to grant permission for the use of intoxicating liquor 0* 
at any such function on condition that the distribution of such liquor 
is strictly under the personal control of the licensee as hereinbefore 
defined . . , 

The appellant was charged with an offence against this by- 
law, the information alleging that, being the licensee of a building 25 
licensed as a public hall in the City of Dunedin and known as the 
Peter Pan Cabaret/' be did bn September 24, 1938, permit to 
be brought into such building intoxicating liquor for use at or 
during a function of which dancing formed a part without permission 
in writing under the hand of the Town Clerk. It is from a con- 30 
viction by the Magistrate on that information that this appeal 
was brought. 

P. S. Anderson, for the appellant. 

Haggitt, for the respondent. 

Cur, adv, vuU, 35 

Myers, C.J. [After stating the facts, as above:] The fate 
of the appeal depends upon the validity or invalidity of the by- 
law. It is unnecessary for me to repeat the facts which appear 
fully in the case stated by the Magistrate. 

At the time when the by-law was made the Municipal Corpora- 4 0 
tions Act, 1920, was in force* That Act has been repealed and 
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superseded by the Municipal Corporations Act, 1933. The relevant 
provisions are the same in both Acts, and I propose, therefore, 
to refer to the sections of the later statute which is now in force. Pacje 

The matter is provided for in a special Part of the Act (now „ *’•. 

6 Part XXV) and the Twelfth Schedule. The title of Part XXV ' 
is “ Buildings for Public Meetings, &c.,” and the Twelfth Schedule <- ■ 

is headed “ Conditions for use of Buildings for Public Meetings, &c.” 

The word “ use ” is probably not without significance. Section 312 
— Part XXV begins with s. 311— enacts : 

10 It shall not b© lawful to use any building within a borough for public 
meetings, or as a.ssembly-rooms, or as a theatre or music-hall or dancing- 
hall, or as a stand on any racecourse, sports-ground, or show-gro\md, or for 
any public performances or public amusements whatever, whether a charge 
is made for admission thereto or not, unless and until such building is licensed 
16 in accordance with the provisions contained in the Twelfth Schedule hereto. 

Section 311 defines '' building ’’ as including any part of a 
building or any enclosure, ground, or premises whatsoever. 

The Twelfth Schedule (for which see now the Municipal Cor- 
porations Amendment Act, 1938) requires the owner or occupier 
20 of a building to apply in writing to the Council for a license stating, 
inter alia, the purpose for which the building is to be used. It 
also provides for inspection by the Surveyor or some competent 
person appointed by the Council in that behalf, and cl. 2 of the 
Schedule provides that if satisfied upon his report that such build- 
25 ing is secure and suitable for the purpose proposed; that it has 
sufficient means of ventilation and of ingress and egress ; that 
sufficient sanitary conveniences are provided for the use of the 
public ; that sufficient provision is made against fire ; and, in case 
the neighbourhood of such building is supplied with water by means 
30 of waterworks, that a sufficient supply of Water is laid on, and 
proper appliances provided for promptly using the same in case of 
fire —the Council shall issue to the applicant a license, under the 
hand of the Town Clerk, for a period not exceeding one year, to 
use the said building for the purpose stated in the application, . . 

35 and such building may be used accordingly. Clause 3 provides 
that the Council may attach to the license any conditions as to 
the provision at public entertainments, by and at the cost of the 
licensee, of duly qualified firemen, and the use in the building of any 
means of producing light or heat, or otherwise for the safety of 
40 persons assembled in the building, and may refuse to issue any 
license until the fee thereon fixed by any by-law is duly paid. 

Clauses 4 and 5 provide for an appeal by the applicant if he feels ; 
aggrieved at not obtaining the license or at any condition attached . ' 
to the license. 
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Section 318 empowers the Council {a) to refuse to grant a license 
to use a building for any of the purposes mentioned in s. 312 to 
any person if it is satisfied that he is not a person of good character 
and reputation ; and (b) to suspend or cancel a license, either wholly 
or for such period as it thinks fit, if satisfied that the licensee 5 
* has since the granting of the license become of bad character and 
reputation or otherwise not a fit and proper person to hold such a 
license. The section further provides that before refusing a license 
the Council shall give the applicant an opportunity to be heard 
before a Committee of the Council, and further confers a right of 1 0 
appeal upon the person aggrieved at the refusal of the Council 
to grant a license or upon a licensee aggrieved at the cancellation 
or suspension of his license. 

Section 316 (1) enacts, inter alia, that subject to a similar right 
of appeal by the licensee the Council, upon being satisfied that any i 5 
licensed building is being used in a disorderly manner so as to be 
obnoxious to the neighbouring inhabitants or to the public, may 
cancel or suspend the license either wholly or for such period as 
it thinks fit. 

The power of making by-laws under the Act is contained in 20 
s. 364, and is very wide. It enables the Council to make such 
by-laws as it thinks fit for all or any of the purposes enumerated 
in no fewer than forty-three paragraphs, and the particular 
purposes upon which the Corporation relies here are — 

(1) The good rule and government of the borough : 2 5 

(2) The more effectual carrying-out of any of the objects of this Act : 

(3) Regulating any of the subject-matters of this Act : 

(4) Regulating, controlling, or prohibiting any act, matter, or thing 

usually the subject of municipal regulation, control, or prohibi- 
tion : , , . and 3 Q 

(8) Conserving public health, safety, and convenience, and preventing 
and abating nuisances. 

Section 367 (h) enacts that a by-law shall not be deemed invalid 
merely because it deals with a subject dealt with by the general 
law, while, on the other hand, s. 368 enacts that the powers of 35 
making and enforcing by-laws shall be subject to various limita- 
tions and provisions. Infer alia, 

(a) A by-law shall not be valid if manifestly repugnant to the laws of 
New Zealand or the provisions of this Act : . . * 

(d) No by-law shall be valid if a breach thereof would involve a breach 40 
only of some religious or moral rule. 

It is contended on behalf of the appellant that those paragraphs 
of s. 364 to which I have referred do not — and it is not suggested 
on behalf of the Corporation that there is any other paragraph 
which does—warrant the making of a by-law dealing with the 45 
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question of, or at all events prohibiting, the consumption or use of 
intoxicating liquor in a public hall licensed under s. 312. True 
^ By-law No. 23/1931 purports to prohibit only when the building 
(which may be licensed generally for all the purposes mentioned in 
5 s. 312) is being used for a ''function therein of which dancing 
" forms a part.’’ (The building licensed in this case is not 
described in the license as a " dancing-hair’ ; it is expressed to 
be licensed “to be used as and for dances, &c.”) The by-law is 
not restricted to a building licensed as a "dancing-hall,” and the 
1 0 suggestion is that if the Council has power to prohibit the con- 
sumption or use of liquor in a building licensed merely as a 
“dancing-hall,” it must have the same power of prohibition in 
respect of any " building ” licensed for any of the purposes 
mentioned in s. 312. It is contended for the appellant that as 
15 to para. 1 of s. 364 the power thereby conferred does not extend 
beyond the streets of the borough : that paras. 2 and 3 can refer 
only, so far as buildings under s. 312 are concerned, to the structural, 
health, and sanitation aspects thereof ; that, so far as para. 4 is 
concerned, the consumption or use of liquor is not a "matter or 
20 "thing usually the subject of municipal regulation, control, or 
"prohibition” ; and that as to para, 8 the mere consumption 
or use of liquor in reasonable quantities does not create a nuisance 
and cannot be made the subject of a by-law under the particular 
paragraph. It is contended that power to legislate locally for the 
25 total prohibition of harmless conduct which is not se a nuisance 
or harmful to the citizens should not be readily inferred and should 
be required to be conferred by statute in plain terms if it is the 
intention of Parliament to confer such power. It is suggested 
that a by-law such as the one now under consideration approaches 
30 a regulation of moral conduct or the provision of a moral code 
that should not be the subject-matter of a by-law. 

Express power is conferred upon the Council by para. 18 of 
s. 364 to regulate the use " of any public building or public place 
" vested in the Corporation or under the control of the Council,” 
35 and it may be that in respect of the use of any such public building 
the Council may make by-laws regulating the consumption or use 
of liquor therein, but it may well be that in respect of buildings 
coming within the provisions of Part XXV of the Act, those pro- 
visions, including, of course, the Twelfth Schedule (except to the 
^ 40 extent to which additional powers may be expressly conferred by 
s. 364), constitute a complete code. Clause 3 of the Schedule 
imphedly empowers the Council to make a by-law imposing a 
license fee, and ss, 318 (1) (h) and 316. enable the Council to suspend 
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or cancol a license if the licensee has become cf bad character 
and reputation or otherwise not a fit and proper person to hold 
such a license, or if the licensed building is used in a disorderly 
manner so as to be obnoxious to the neighbouring inhabitants or 
to the public. Section 364 deals ^dth a great many subject-matters. 5 
Inter alia, there is provision in para. 9 for licensmg and regulating 
vehicles ; in para. 18, as I have already stated, for regulating the 
use of any reserve, cemetery, recreation-ground or other land, 
and any public building or public place vested in the Corporation 
or under the control of the Council; in para. 25 for defining, 10 
licensing, and controlling common lodginghouses and billiard- 
rooms and public baths ; in para, 26 for licensing, inspecting, and 
regulating boardinghouses ; and in para. 38 for licensing sports- 
grounds or other lands (whether privately owned or not) on which 
large numbers of persons are likely to assemble, and for requiring 15 
sufficient modes of ingress thereto and egress therefrom to be 
provided and maintained, and for preserving good order therein. 
Could it be suggested that the power to control common lodging- 
houses or the power to regulate boardinghouses could warrant 
the making of a by-law prohibiting the consumption or possession 20 
therein of intoxicating liquor ? Or could it be suggested that a 
by-law purporting to prohibit persons from drinking, or carrying, 
intoxicating liquor on any street in a borough could be justified 
under all or any of paras. 1, 2, 3, 4, and 8 of s. 364 of .the Act ? 

Be that as it may, there is not in s. 364 a word of express reference 25 
to the use of buildings licensed under Part XXV of the Act, and the - 
reason for the omission may well be that Part XXV (except for the 
addition of any powers that might be expressly conferred by s. 364) 
is a code in itself and gives all the necessary power to prevent a 
building licensed thereunder from being used in a disorderly manner 30 
or so as to constitute a nuisance. I do not, however, decide the 
case on that ground. It is better, I think, to leave that question 
open at present. No doubt a Municipal Corporation which makes 
a by-law such as the one now in question does so with the best of 
intentions, but it is difficult to suppose that the mischief, if mischief 35 
there be, is inherently different in its nature or potentialities in 
different boroughs. If that is so, and if it is considered that there 

is a mischief which requires to be remedied, it is perhaps not out 
of place to suggest that the remedy should be uniform throughout 
the country and that the matter is one that should be dealt with 40 
by general legislation. Furthermore, I hope that it is not out of 
place to suggest that the tendency of a by-law like that under 
consideration if it be valid to create a much greater evil than the 
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one which it seeks to remedy, inasmuch as the tendency, I should 
think, would inevitably be to encourage persons who wish to 

• consume intoxicating liquor, if they are not permitted to consume 
it in reasonable quantities in the budding under some measure of 
5 control, to keep and consume it without any kind of control and 

perhaps in excessive quantities in motor-cars parked in the streets C.J. 

or other parking-places. 

Assuming, however, that there is power for the Council to 
make a by-law regulating the use of intoxicating liquor in a hall 
10 licensed under s. 312, there are other grounds upon which, I 
think, the appeal must succeed. It is true that ever since the 
decision in Kruse v, Jolinson{\) the Courts have endeavoured to 
interpret the by-laws of a local body benevolently, and to support 
them if possible. Nevertheless, if a by-law is plainly unreasonable, 

15 it cannot be supported and must be held to be invalid, and that, 
in my opinion, is the position in this case. The general principles 
applicable are stated in McCarthy v. Madden{2) in the judgment of 
Denniston and Edwards, J J.(3) ; and it must be remembered that, 
in so far as the by-law under discussion in this case purports to 
20 lay down a general prohibition, it affects a liberty common to all 
the King’s subjects. The question must be dealt with on broad 
grounds ; Scott v. per Kennedy, J.(4). It is desirable for 

the good government of a locality that by-laws should be clear and 
definite and free from ambiguity, and also that such by-laws should 
25 not make unlawful things which are otherwise innocent : per 
Lord Alverstone, C.J.(5). A by-law is not bad because it deals 
with something that is not dealt with by the general law, but it 
must not alter the general law by making that lawful which the 
general law makes unlawful, or that unlawful which the general 
30 law makes lawful : White v. Morley, per Channell, J.(6). Section 
367 of the Municipal Corporations Act provides that a by-law 
may leave any matter or thing to be determined, applied, dis- 
pensed with, prohibited, or regulated by the Council from time to 
time by resolution, either generally or for any classes of case, or in 
35 any particular case; but the proviso at the end of the by-law 
here reserving power to the Council to grant permission for the 
use of intoxicating liquor at any particular function cannot make ^ 
the by-law valid if it is otherwise invalid : Waite v. Garston Local 
Board of Health{1). The only other case I propose to cite is 
4 0 Miller v. City of Brighton{%), where it is said : 


(1) [1898] 2 Q.B. 91. 

(2) (1914) 33 ]Sr.Z.L.R. 1251; 

G.h.R. 61. 

(3) Ibid., 1268, 1269 ; 71, 72. 

4) [1904] 2 K.B. 855, 858, 


'The municipal 

(5) im„ 858.. 

17 (6) 2 Q.B. 34, 39. 

(7) (1867) L.R, 3 Q.B. 5* 

(8) [1928] 375. 
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''legislature camiot, under the guise of either prohibitory or regu- 
" latory legislation, give either to itself, or to any person or persons, 
"full executive control over the conduct of citizens in relation 
"to matters in which freedom is still unfettered by positive 
"law ’’(9). 

Section 312 of the Municipal Corporations Act aims to prevent 
the use without a license of a building for any of the purposes 
therein mentioned (including that of a "dancing-hall”) for any 
public performance or public amusements whatever. The by- 
law, however, goes a long way further, and if valid would seem to 
me to operate in respect of any building licensed under s. 312. 
That is to say, once the building is licensed, no matter for what 
purpose it is being used for the time being, the by-law operates. 
The prohibition against intoxicating liquor applies to dancers and 
non-dancers alike. The function may be a mere exhibition of 
dancing followed by a supper. The dancing may be confined to 
one or two persons giving an exhibition on a platform, all the 
rest of the persons in the hall being spectators who are there merely 
to see the exhibition and partake of the supper later. Yet, as 
dancing forms a part of the function, the prohibition against the 
consumption and possession of liquor applies to every person 
in the hall. Not only that, but the licensee must not permit 
or suffer any intoxicating liquor to be or remain in the building 
during the function. What is the licensee to do \ Is he to 
search the overcoat pockets of every person who enters the hall 
to see that no liquor is being carried ? Is he to search the hip 
pocket of every man who enters the hall to see that such man 
is not carrying a flask ? But that is not all. The term ' ' building ' ' 
under s. 311 of the Act, as previously stated, includes any part 
of the building, or any enclosure, ground, or premises whatsoever. 
The by-law, therefore, would appear to prevent the licensee from 
having any liquor in the building or within the curtilage during 
any function of which dancing forms a part, even though such 
liquor is kept secure under lock and key. Furthermore, the by- 
law would seem to prohibit even a small quantity of spirits being- 
allowed to be or remain in the building or within the curtilage 
merely as a restorative for use in the event of an accident or the 
sudden illness of any person who might be in the hall I think 
that, if the by-law went no further than that, it would be clearly 
unreasonable. But in fact it does seem to go a great deal further. 
Suppose a parent, whose daughter was being married, hired the hall 
for the purpose of an afternoon or evening wedding reception. 

(9) [1928] V.L.R. 375, 383. 


30 


N.Z.L.G.R. 


SXJPBEMEGOUET. 


He thereupon becomes entitled to the use and occupation of the 
hall under his contract with the actual licensee and becomes under 
the by-law the ‘‘ licensee ’’ of the building for the time being. He Paoi 
must under the by-law, so it seems to me, either forbid his guests 
5 to dance, or, if he allows it, he is prohibited from entertaining them — 1 

(whether dancers or not) with any alcoholic liquor. I appreciate 
that this could never have been contemplated by the Legislature 
when enacting the Municipal Corporations Act. What it no 
doubt had in mind was only the use of a licensed hail for the pur- 
iO poses of public entertainment. But, as I have said, the by-law 
seems to me to go a great deal further and make the prohibition 
of liquor apply to the licensed building as such while any function 
is taking place therein of which dancing forms part. It applies 
to any building licensed as a public hall under s. 312, and not 
15 merely to a dancing-hall.’’ It therefore applies to a theatre 
or music-hall, and consequently purports to prohibit the con- 
sumption or possession of liquor in the precincts of a theatre or 
music-hall during a function of which dancing forms a part.” 

It would presumably follow that a turn consisting of artistic dancing 
20 at a vaudeville entertainment in a theatre or music-hall would 
render the consumption or possession of liquor in the theatre or 
music-hall an offence against the by-law. I cannot think that 
such a by-law can possibly be held to be anything but unreasonable. 

More than that, if I am right in my view of what is meant by 
25 '^function of which dancing forms a part,” and as to the conse- 
quences generally that would foUow from the by-law upon its 
true construction, it would seem to me that the by-law is not only 
not warranted by the statute, but is, indeed, repugnant to its pro- 
visions and to the general law. If I am not right in my interpre- 
30 tation of the words function of which dancing forms a part,” 
then the alternative, I think, is that the meaning is vague and 
uncertain ; and, if the by-law is not certain in its terms, it would be 
invalid on that ground. 

The conviction, in my view, is wrong, and must be set aside. 

35 Appeal allowed and conviction quashed accordingly. 

Appeal allowed and conviction quashed. 

Solicitors for the appellant : Brent and Anderson (Dunedin). 

Solicitors for the respondent : Ramsay and Eaggitt (Dunedin). 
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[IN THE COURT OF APPEAL.] 

WELLINGTON HARBOUR BOARD Appellant 
Defendant 


STANDEN 

Plaintiff. 


Respondent 


Harbours — Statutory Limitation of Time for Bringing Action — TrorI’<?r’6" 
Action for Da7nages for Injuries — Whether One Months Notice necessary — 
“ Worker ” — Harbours Act^ 1923, s, 24S (7 ) — Statutes Amenehnent Art, 
1936, s. SL 

The proviso in s. 31 of the Statutes Amendment Act, 1036, merely 
enlarges the limitation of time for the commencement of the actions 
referred to from three to six months, and does not repeal the require- 
ment of notice of intended action specified in s. 248 (1) of the Harbours 
Act, 1923. 

Senible, The words in the said s. 31 “ any worker in the course of 
'*his employment” are not confined to employees of Harbour Boards. 

B, V. Dibdin{l) applied. 

Izzard v. Universal Insurance Co,, Ltd, {2), mentioned. 

So held by the Court of Appeal, reversing the judgment of Beed, J., 
[1937-.38] N.Z.L.a.R. 403. 


(1) [1910] P. 57. 


(2) [1937] A.C. 773 ; [1937] 3 All E.R. 79. 


APPEAL from the decision of JReed, J., reported [1937-38] 
N.Z.L.G.R. 403, where the facts sufficiently appear, on questions 
of law argued by consent before the trial of an action. 

J, F. B, Stevenson, for the appellant. 

Bardie Boys and Wild, for the respondent. 

Stevenson, for the appellant. The only question for the Court 
is the construction of s. 248 of the Harbours Act, 1923, as amended 
by s. 31 of the Statutes Amendment Act, 1936. Notice of action 
was necessary under the Harbours Act, 1923, s. 248, which is 
analogous to proTisions contained in other statutes affording 
protection to local authorities and persons having statutory duties 
to perform : under all other local-body statutes, notice of action 
has to be given by an injured worker — e,g., Municipal Corporations 
Act, 1933, s. 361, and Electric-power Boards Act, 1925, s. 127. 
Even in a statute which was passed for the benefit of the worker 
entirely— Workers’ Compensation Act, 1922— ss. 26 and 27 require 
“ notice ^"as soon as possible after the accident,” and action to be 







t 



brought within six months ; and see the Crown Suits Act, 1908, 
s. 26. Tho policy of these sections is to prevent belated and 
unfounded actions, and to give local authorities an opportunity \\’ 
of tendering amends so as to save public money : Tnllock v. ' 
5 Wellington Harbour Board{l) ; Bradford Corporation v. Myers{2 ) ; 
and Vincent v. Tauranga Electric-power Board{^). It is more ^ 
necessary for a Harbour Board than it is for other local bodies 
to have a month’s notice owing to the number of accidents that 
occur on wharves and the difficulty of investigating accidents. 

10 Before amendment, s. 248 laid down two conditions precedent 
before an action could be commenced : commencement of action 
within three months, and notice of intended action within one 
month; and subs. 5 referred to 'Hhe respective limits of time.” 
The object of the amendment was to enlarge the former time 
1 5 within which an action for damages could be brought from three 
months to six months, so as to give longer time at the end, which 
is only one of the conditions precedent to action ; the other 
condition precedent as to notice of action is left unaffected. The 
amendment refers to ^'limitation of time,” otherwise the words 
20 used would have been those in subs. 5. The language of the proviso 
does not deal with the notice requirement, and the new limitation 
of time is only in respect of the commencement of actions. There 
are several provisions prescribed in s. 248 and it would have been 
grammatically wrong to have used the word " provision ” in the 
25 singular. The proviso is not in itself an independent enacting 
clause ; it must be construed in the light of its dependency on and 
derivation of meaning from the section to which it is appended : 
Craies on Statute Law, 4th Ed. 196 ; BeaVs Cardinal Rules of 
Legal Interpretation, 3rd Ed. 302 ; Maxwell on the Interpretation 
30 of Statutes, 8th Ed. 139 ; and R. v. Dibdin(4:). 

The words " in any such action ” in s. 248 (2) include an action 
brought under the proviso, as well as under the subsection before 
it was amended. The words, "the respective limits of time 
" prescribed by subsection one hereof,” refer to time within which 
35 such action must be brought, and time within which notice must 
be given ; and when the section is referred to, such reference 
includes the proviso. 

The words "suffered by any worker in the course oi his 
" employment,” refer to the employee of a Harbour Board, as it 

(1) (1903) 23 N.Z.L.R 20, 24; (3) [lOSS] K.Z.L.R. 902, 927; 

5 G.L.R. 414, 415. 0X3, 614, 624 ; on app. 

(2) [1916] 1 A.C, 242, 260* [1937^38] N.ZX.G.R. 403 (J.O,). 

. (4) [19101 E 1^6 J aff. on app. - 

• ■; - {.IMfpA^a 533, 540,, 
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appears in a Harbour Board’s statute : where the w^ord “ wwker ” 
is used in other statutes, it refers to the person in the relationship 
of a servant to a master : see Industrial Conciliation and Arbitra- 
tion Act, 1925, s. 2; Workers’ Compensation Act, 1922, s. 2; 
and Municipal Corporations Act, 1933, s. 361 (8), 


Hardie Boys, for the respondent. The woids of s. 31 of the 
Statutes Amendment Act, 1936, are clear in their meaning, and 
though in form the amendment is framed as a proviso, it is in fact 
a substantive enactment, adding to and not merely qualifying 
what precedes: Craies on Statute Law, 4th Ed. 197, and Rhondda 10 
Urban District Council v. Taff Vale Railway Co.{5). Whatever 
may be the effect of the words in the amending section down to 
the words ‘'in the course of his employment,” the concluding 
sentence is an enacting provision : its meaning is clear and the 
section must be interpreted accordingly: Reg, v. Titiertm{6), 15 
As to the effect of an enabling statute, such as this, see Craies on 
Statute Law, 4th Ed. 229. 

If the meaning is not clear, it is not for the Court to supply 
omissions and every word must be given a meaning r Craies mi 
Statute Law, 4th Ed. 100, and Underhill v. Longridge{7), The 20 
words "at any time” must be given .Leir ordinary meaning, 
without any qualification as to notice : Lysons v. Andrew Knowles 
and Sons, Ltd,{S), 

Section 31 of the Amendment Act provides a complete code 
in itself to regulate workers’ actions : Bank of England v. Vagliano 2 5 
Brothers{SA) : the words in s. 248 (2) and (5) of the Harbours Act, 
1923 ("respective limits of time”), confirm respondent’s argu- 
ment as to the meaning of the words in the Amendment Act, which 
are strong as an independent enacting provision : R, y, Dibdin(9). 
Bradford Corporation v. Myers(l0) is distinguishable. The 30 
• amendment applies to both limitations of time : Lzzard v. Universal 
Insurance Co., L^d.(ll). As to the use of the term " worker,” 
if the Legislature had intended only a person employed by a 
Harbour Board, the word " servant ” would have been used, or 
" or in the employment of a Harbour Board ” would have been 35 
added : it includes any worker on a wharf. 

Alternatively, the provisions of s. 248 (1) of the Harbours Act, 
as affecting workers’ actions, are repealed by implication : Craies 
on Statute Law, 4th Ed. 310, and Goodwin v. Phillips(i2). 


(5) [1909] A.C. 253, 258, 

(6) [1895] 2 Q.B. 61, 67. 

(7) (1859) 29 L.J.M.C. 66. 

(8) [1901] A.C. 79, 85. 
(8a) [1891] A.C. 107, 145. 


(9) [1910] P. 57, 126. 

(10) [1916] 1 A.C. 242, 250. 

(11) [1937] A.C. 773 ; [1937] 3 All 

E.R. 79. 

(12) (1908) 7 C.L.R. 1, 7, 16.. 




(15) [1398] 2 Q.B. 61, 65, 67. 
(lel [1935-36] J^f.Z.L.G.R. 403, 

. : imh ■ 

'■'(f) '11937-38] 1Sr.ZX.aR, 227. 


(13) (1584) 3 Co. Rep. 7a; 

637. 

(14) [1891] 2 Q.B. 403, 406, 


Wild, ill support. Alteruatively, if the meaning of the amend- 
ment is not clear, the principles of construction should be applied : 
Heydon’s Case{lZ) and Crates on Statute Law, 4th Ed. 93 
mischief was that the requirements of workers to bring actions 
5 for personal injuries were unduly restricted. The Legislature 
wanted to enlarge the period from three months to six months, 
and to abolish the need for notice ; and so to extend the rights 
of workers in actions for damages. 

Each statute must be construed separately. As to the danger 
1 0 of construing one statute by reference to other statutes, see Smith 
V. Bailey {l^). There is no provision for tender of amends in 
the Electric-power Boards Act, 1925, s. 127 ; no notice to commence 
an action is required under the Workers’ Compensation Act, 1922, 
ss. 26, 27, and no provision is made for tender, and s. 27 (4) makes 
1 5 provision for bringing an action out of time. Under the Municipal 
Corporations Act, 1933, s. 361 (8), the Court may waive com- 
pliance with the requirements as to notice and commencement of 
action ; and see the Counties Act, 1927, s. 14. 

Section 31 of the Statutes Amendment Act, 1938, was passed 
20 to remedy the omission in the Harbours Act. In the actual 
language of the proviso there is no ambiguity : Reg. v. Titterton{l 5) ; 
and see Vincent v. Tauranga Electric-power Boafd{l%). 


C.A. 
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Stevenson, in reply. 


Cur, adv, vult. 


25 The judgment of Myers, C.J., Ostler, J., and Smith, J., was 
delivered by 

Ostler, J. This is an appeal from a decision of Reed, J.(l), 
on questions of law argued by consent before trial of an action. 
The facts are simple, and the questions of law in a narrow compass. 
30 On January 27, 1938, respondent, a wharf-labourer, while working 
in the hold of a steamship was accidentally injured. Cn July 26, 
1938, he commenced an action for damages against the appellant 
Harbour Board and the company owning the steamship, alleging 
that his injuries were caused through the negligence of servants 
35 of the appellant Board and of the steamship company. The 
respondent did not give to the appellant Board any notice of his 
intention to bring his action until July 21, 1938, only five days 
before the issue of the writ. The appellant Board contended that 
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1939. barred by reason of tbe respondent’s failure to 

one month’s notice of his intention to bring his action. 

^ question depends upon the proper construction of s. 248 of 

Bo.iRD Harbours Act, 1923, as amended by s. 31 of the Statutes Am 

St.Jbkn. questions of law were argued. The 

was whether the effect of the latter provision, with regard to 

OmxS, suffering an injury in the course of his emplojunont, 

SiiiTH, L ‘ uuphedly to repeal the iwovisions as to one month’s notice < 
tained in the former section. The learned Judge held that 
latter provision did effect such an implied repeal. The sec 
question was whether the word “ worker ” in the latter nrnrU 


prescribe,? W time lor the commencement of actions 

(This proviso IS the amendment made by s. 31 of the Statutes 
“ ^amendment Act, 1936.) 

(2) The plaintiff shall not 
amends has been made to him 
before such action is brought. 

^ (3) In case no such tender 

with the rules of the Court j 
such sum of money as he thinks 

(4) The defendant 
matter in evidence, and that the , 
authority of this Act. 

(5) If the same appears to h 

o/^ prescribed by subsection „o,i amy 

action 18 commenced ^ter sufficient satisfaction has beei 

for - 

It IS first to be observed that the amendim 
a provMo to the whole section, but merely to subs 

amendment, 


recover in any such action if tender of sufficient 
or his solicitor by or on behalf of the defendant 

in defendant may, in accordance 

m which the action is brought, pay into Court 
links proper. 

general issue, and give the special 
..*0 same was done in pursuance and nndAr thA 
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first, prescribes a iiinitatioji of time (three moxitlis) for the bringing 
of the action, and, secondly, it prescribes a coxidiiion precedent — 
viz,, the giving of one month’s written notice, lha.t ccnditkn 


precedent is referred to in the section itself as a limit of time, for 
subs. 5 provides that 


if the respective limits of time prescribed by ' subsectioii one are not duly 
observed, . . . judgment shall be for the defendant. 


Habbour 

V. 

StA>!I>EN. 


The Legislature itself has therefore recognized that there are two 
limitations of time prescribed m subs. 1. When, therefore, in the 


40 



limitations ot time prescribed in subs. 1. When, therefore, in the 
later proviso the Legislature specifically enacts that “ the limita- 
'' tion of time for the commencement of actions prescribed by the 
'' foregoing provisions of this section shall not apply,” &c., it seems 
to us that it can be referring only to the first iimitaticn, for it 
refers to one limitation only, and it specifies that as the limitation 
of three months for the commencement of the action. Had the 
Legislature intended to abolish the necessity of a worker giving one 
month’s notice of his intended action, it would have surely so 
provided by referring to that limitation also, or at least by using 
the word ''limitations” in the plural, or simply by saying, 
Provided that the foregoing provisions shall not apply,” &c. 
A point has been made that although the word limitation ” is 
used in the singular, the use of the word '' provisions ” in the plural 
indicates that the Legislature was referring to both limitations. 
But subs. 1 contains more than one provision, and the only proper 
way in which to refer to such provisions is to use the plural. One 
of these provisions is the limitation of time for the commence- 
ment of an action, and, in our opinion, Parliament used clear words 
to indicate its intention of referring to that limitation only. If 
that is so, then it is clear that the intention of the amendment 
was merely to enlarge that limitation from three to six months. 
If the words of the proviso had been and any such action may be 
'' brought within six months,” See., there could be no doubt what- 
ever as to the intention. But it is claimed that because the 
proviso enacts that any such action may be brought at any time 
'Svithin six months,” &c., the words “at any time” effect an 
implied repeal of the requirement of one month’s notice with 
respect to workers injured in the course of their employment. 
But so to hold would be to give a meaning to the last words of the 
proviso inconsistent with the earlier words. The earlier part 
clearly refers only to “ the Limitation of time for the commence- 
' ment of actions.” If that be so/th,en the reference in the proviso 
to foregoing provisions indicates that the provisions in the 
subsequent subsections were still intended to be in force. When, 


Myers, CUT. 
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therefore, the later words provide that instead of a limitation of three 
months such an action may be brought at any time vdthin six 
Welmngton months, that must moan subject to all conditions X->rescribed by the 
section, including the giving of one month's notice. In spite of 
the use of the words ‘'at any time," we think this is the true & 
construction of this proviso, remembering that it is merely a 
to the first subsection of s. 248, and that in its first words it indicates 
the intention of the Legislature to deal only vith the limitation of 
time for the commencement of actions. 

The rule of construction of a proviso is not to treat it as an 10 
independent enacting clause, but as being dependent on the mam 
enactment. In H. v. Dibdin(2), Fletcher 3Iotiltonf L.J., said : 
“The fallacy of the proposed method of interpretation is not far 
“to seek. It sins against the fundamental rule of construction 
“that a proviso must be considered with relation to the principal 16 
“matter to which it stands as a proviso. It treats it as if it 
“were an independent enacting clause instead of being dependent 
“on the main enactment. The Courts, as for instance in such 
“cases as Ex parte Partington (6 Q.B. 649), hi re Brockelbanh 
“(23 Q.B.D. 461), and Hill v. East and West India Dock Oo. 20 
“ (9 App. Oas. 448), have frequently pointed out this fallacy, and 
“ have refused to be led astray by arguments such as those which^^^^ 

“ have been addressed to us, which depend solely on taking 
“absolutely in their strict literal sense, disregarding the 
“ mental consideration that they appear in a proviso "(3). 26 

If the latter words of the proviso are construed as an inde- 
pendent enactment and taken in their literal sense, then 
by implication they effect a repeal not only of the provision as ^ 
notice contained in subs. 1, but also of subs. 2 giving the defendant 
the right to tender amends before the action is brought, for the 30 
defendant Board cannot avail itself of that provision if it receives 
no notice of the intended action. Implied repeals are not favoured 
by the Courts, and it is only whore the two provisions are abso- 
lutely inconsistent and cannot be read together that a later enact- 
ment may be held to have impliedly repealed an earlier one. In 35 
this case there is no difficulty in reading the two together. The 
proviso refers to the first limitation of time only, and enacts that 
instead of being brought within three months the action may be 
brought at any time within six months, but subject to the provisions 
of the section such as notice and the right to tender amends. The 40 
requirement of adequate notice before the bringing of an action 
against the Crown or a public body or local authority is one that 
(2) [1910] P, 57.;, (3) IbU,, 125. 
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is prescribed in many statutes, such as the Crown Suits Act, 1928, C A. 

s. 28, the Municipal Corporations Act, 1933, s. 361, and the Electric- 

power Boards Act, 1926, s. 127. It is evidently considered by the Weluncton 

Harboxjk 
Board 


Legislature to be an important provision for the protection of the 
defendant. It is unlikely that the Legislature should have intended 
to repeal this provision in the case of Harbour Boards only when 
sued by workers, leaving it in all the other Acts in which it occurs 
as a requirement still to be observed by workers. It is much 
more reasonable to suppose that all the Legislature intended to 
10 do by the amendment was in the case of workers to enlarge the time 
for the commencement of actions from three to six months. In 
our opinion that is all that the proviso effects. 

With regard to the second question of .law, having decided 
the first point as we have, it is not necessary to decide the second 
15 question. We agree, however, that the words ^‘Any worker in 
“the course of his employment’’ are not confined to employees 
of Harbour Boards. They are wide enough at least to cover a 
wharf-labourer while working on the wharf whoever his employer 
may be. A very similar point was recently decided by the House 
20 of Lords in Izzard v. Universal Insurance Co.^ Ltd. {4). That was 
a case on the construction of an accident-insurance policy, but it 
was also necessary to construe s. 36 (1) (6) (ii) of the Boad Traffic 
Act, 1930. Section 36 contains a provision for a compulsory 
insurance by all users of motor-vehicles in respect of liability for 
25 death or bodily injury to any person arising out of the use of the 
vehicle on the road. There were certain exceptions, but the 
clause construed was a proviso enacting in effect that the insurance 
must cover liability in cases in which passengers are carried for 
hire or reward or hy reason of and in pursuance of a contract of 
30 employment. The question was whether the words in italic were 
confined to contracts of employment with the owner of the motor- 
vehicle. The House of Lords held that they were not so con- 
fined. Lord Wright, in delivering the judgment of the Court, 
said : “ I see every practical reason for construing the phrase 
35 “in the Act 'contract of employment’ as including a contract 
“ with a third party. This does not exclude a contract with the 
“insured person. The words used are apt to include both cases. 
“ As a matter of words, I think the plain meaning is the true 
“meaning. The words of the statute are general and unlimited, 
40 ''To insert the words 'with the insured person’ would be to 
“insert words of specific limitation beyond what can be inferred 
“from the general tenor of the Act or policy. If these words 
(4) [1937] A.C. 7,73 j I1937J.3 All B.R. 79. - : 
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had been intended, they could and should have been expressed, 
as was done in the previous paragraph. They are not expressed 
''and in my opinion ought not to be and cannot properly be 
" implied ”{5). So in this case the words to be construed are 
general and unlimited, and it would require the insertion of further 
words to limit the words " any worker in the course of his 
" employment ” to workers employed by the Harbour Boards. 

In our opinion, for the reasons stated, the appeal should be 
allowed with costs on the lowest scale. 


WeLL'IXCHYJX 

HAPvBork 

Board 

V. 
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Taib, J. This appeal is wholly concerned with the construction 10 
of s. 248 of the Harbours Act, 1923, as amended. That section 
as originally passed read as follows : — 

(1) No plaintiff shall recover in any action commenced against a Harbour 
Board or person for anything done in pursuance of this Act unless such 
action is commenced witliin three months after the act is committed, and 15 
unless notice has been given to the defendant one month before such action 

is commenced of such intended action, signed by the plaintiff or his solicitor, 
specifying the cause of such action. 

( 2 ) The plaintiff shall not recover in any such action if tender of sufficient 
amends has been made to him or his solicitor by or on behalf of the defendant 2 0 
before such action is brought. 

(3) In ease no such tender is made, the defendant may, in accordance 
with the rules of the Court in which the action is brought, pay into Court 
such sum of money as he thinks proper. 

(4) The defendant may plead the general issue, and give the special 25 
matter in evidence, and that the same was done in pursuance and under the 
authority of this Act. 

(5) If the same appears to have been so done, or if the resjDeetive limits 
of time prescribed by subsection one hereof are not duly observed, or if 
the action is commenced after sufficient satisfaction has been made or tendered 3 Q 
as aforesaid, then and in every such case the verdict or judgment shall be 

for the defendant. 

(0) If the verdict or judgment is for the defendant, or if the plaintiff 
discontinues the action or is nonsuited, the defendant shall have the 
ordinary costs. 

(7) Nothing in this section shall be deemed to give any person any 
further or greater remedy against the Crown in respect of anything done 
under this Act than such person has by any law for the time being in force. 

It was amended by s. 31 of the Statutes Amendment Act, 1936, 
which reads as follows 

Section two hundred and forty -eight of the Harbours Act, 1923, is hereby 
amended by adding to subsection one thereof the following proviso : — 

^ “ Provided that the limitation of time for the commencement of actions, 

“ prescribed by the foregoing provisions of this section, shall not apply 
“with respect to any action for damages in respect of an injury suffered 45 
“ by any worker in the course of his employment, and any such action may 
“ be brought at any time within six months after the cause of action arose.” 

The first question which arises in the present proceeding is 
whether the words " any worker in the course of his employment '' 
should be read as restricted, to workers in the employment of a 50 

. (s) iimj z au ®.r. 79 , 84 ’ 
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Harbour Board. I see no sufficient reason for restricting them 
in this way, and do not think it necessary on this aspect of the 
appeal to add anything to what has been said by the learned Judge 
in the Court below and the other members of this Court. 

-5 The second question is as to whether the amendment dispenses 
in such cases with the requirement that notice of action should be 
given one month before the action is commenced. In support 
of his argument that it does, Mr. Hardie Boys relies strongly on 
subs. 5 of s. 248. This refers to the requirement that notice 
10 should be given one month before such commencement in the 
phrase the respective limits of time prescribed by subsection one 
hereof,” That phrase does indicate clearly that the words 
''limits of time” were considered by the draftsman of s. 248 as 
a suitable phrase by which to include the condition in subs. 1 
1 5 which made a month’s previous notice requisite to the right of 
action. The draftsman of the amending section may well have 
considered the phrase "limitation of time” as equally suitable. 
It is to be noted, however, that he has not chosen to use the same 
phrase as that used in subs. 5, nor has he used the plural. These 
20 facts justify the inference that the words "limitation of time” 
were intended to have a different meaning from that conveyed by 
the words "limits of time,” and to be confined to one limitation. 
Apart from the phrase to which I refer in the next paragraph, 
the provision in the proviso would, I think, in its natural meaning, 
25 apply only to the limitation of the time within which the action 
was to be commenced and not to the limitation of time before it 
could be commenced, which results from the notice required to be 
given. 

But the respondent’s counsel relies strongly on the concluding 
:30 words of the proviso " at any time within six months after the cause 
" of action arose.” He urges that these words cannot have their 
full or natural meaning if a month’s notice of action has to be given, 
as the period within which the action may be brought is thereby 
reduced to, at most, the five months remaining after notice has 
35 been given. But if the meaning I have attached to the preceding 
words is correct subs. 1 read as a whole means " at any time within 
" six months after the cause of action arose notice of action having 
" been duly given'' It is not necessary expressly to insert those 
words where it is apparent that the meaning expressed by them 
■40 is the meaning of the subsection read as a whole. 

This construction is confirmed by the fact that upon the alterna- 
tive meaning contended for by the respondent’s counsel, the 
notice of action could be given at any time, however short, before 
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the commencement of the action. This, as Mr. Hardie Boys 
admits, in effect would involve an implied repeal, so far as the 
Weleikg'ton class of action being considered is concerned, of subss. 2, 3, and 
a portion of subs. 5. In consequence it would deprive the Harbour 
Board in this class of action of the special rights conferred by 
those subsections. 

A repeal by implication is effected only if the later provision 
is so inconsistent with or repugnant to the earlier one that the 
two cannot stand together : Weston v. Fraser (1), Clearly that 
cannot be said here. 

The principle laid down by Lord Herschell in Colqtdiotm t, 
Brooks{2), therefore, applies with special force: It is beyond 
^‘dispute, too, that we are entitled, and indeed bound, when 
construing the terms of any provision found in a statute, to 
^'consider any other parts of the Act which throw light upon 
‘'the intention of the Legislature, and which may serve to show 
“that the particular provision ought not to be construed as it 
“would be if considered alone and apart from the rest of the 
“Act”(3). 

The result of the consideration I have given the matter may be 
summarized as follows : Section 248 as originally enacted clearly 
conferred on Harbour Boards a right to a month's notice of action 
in cases of this kind. The language in the amendment, upon which 
the respondent relies as depriving them of this right is, at leasts 
ambiguous in this respect. A right conferred in clear language 
subsists until it is repealed. The intention so to repeal it must 
clearly appear from the later legislation. That condition is, 
in my opinion, not satisfied here. I agree, therefore, that^ t^ 
appeal should be allowed ; and that the question asked should 
be answered by saying that the plaintiff is precluded from 
recovering against the Wellington Harbour Board by reason of 
a month's notice of action required by s. 248 (1) of the Harbours 
Act, 1923, not having been given before the issue of the writ. 
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Appeal allowed. 
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Solicitors for the appellant : Izard^ Weston^ Stevenson^ and 
Castle (Wellington). 

Solicitors for the respondent : Hardie Boys and Haldane ^ 
(Wellington). 


(2) (1889) 14 App, Cas. 493. 
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[IN THE SUPREME COURT.] 

TALLY V. MOTUEKA BOROUGH. 

I'we BHgade^Statutory Immunity from Liability — Damage to Property by 
Fire Brigade in Exercise of Duty in connection with Fire — Whether such 
Immunity absolute — Fire Brigades Actpi926, s, S2 — Fire Brigades Amend- 
ment Act, 1932, 5. 16-— 'Municipal Corporations Act, 1933, s. 271 — 
Mimicipal Corporation^ Amendment Act, 1938, s. 29 > 

The immunity from liability for damage to property granted by 
s. 52 of the Fire Brigades Act, 1926 (as amended by s. i6 of the Fire 
Brigades Amendment Act, 1932), and also granted by s. 271 of the 
Municipal Corporations Act, 1933 (as amended by s. 29 of the Municipal 
Corporations Amendment Act, 1938), is absolute; and, provided 
that the work was authorized by the statute and done bona fide, liability 
does not attach to any of the persons named in such sections if negligence 
be proved {a) on the part of the person authorizing the work in the 
selection of his agent or otherwise, or (6) on the part of the person 
actually carrying out the work. 

QUESTION OF LAW ordered to be argued before trial. 

Following upon a fire at Motueka, a wall of a building was 
left standing in a dangerous condition. Shortly after the fire, 
the wall was ordered to be demolished. On August 3, 1938, in 
5 the course of this being carried out, the wall fell, and did damage 
to the premises of the plaintiff. The orders for the demolition 
were given by the Mayor of Motueka and a fire-inspector who was 
also captain and principal officer of the Motueka Fire Brigade. 
The plaintiff alleged that the demolition was carried out negligently, 
10 and claimed damages from the borough. 

The question asked was as follows : "'Is the immunity given 
" by s. 52 of the Fire Brigades Act, 1926 (as amended by s. 16 . 
" of the Fhe Brigades Amendment Act, 1932), and by s. 271 of the 
"Municipal Corporations Act, 1933 (as amended by s. 29 of the 
15 "Municipal Corporations Amendment Act, 1938), absolute, or 
"does liability for damage attach to any of the persons named 
"in such sections if negligence be proved (a) on the part of the 
" person authorizing the work in selecting his agent or otherwise, 
"or (5) on the part of the person actually carrying out the work.'' 


20 Glasgow, for the plaintiff. 
Fell, for the defendants. 


Cur, adv. vult. 


Reed, J. [After stating the facts, and setting out the question 
of law for argument :] There is an oversight in stating this 
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question, inasmuch as s. 29 of the Municipal Corporations Amend- 
ment Act, 1938, was not in force when the cause of action, if any, 
accrued to the plaintiff. This amending Act came into force on 
August 18, 1938, whilst the damage was caused to the plaintiff’s 
buildings by the demolition of the wall on August 3, 1938. The 
question must, therefore, be considered from the point of view 
of the law as it existed before the amendment was passed. It 
makes no real difference. 

Section 52 of the Fire Brigades Act, 1926, as amended, is as 
follows 10* 

No liability shall attach to the Fire Board or any of its members or 
officers in respect of any damage to property occasioned by the Superintendent 
or any officer or member of a fire brigade in the bona fide exercise of his 
duty at or in connection with any fire, or in respect of any damage to 
property occasioned by such Superintendent, officer, or member taking any J 5 . 
bona fide action in connection with any fire occurring beyond the area in 
which the fire brigade has authority, but such damage shall be deemed 
damage by fire within the meaning of any policy of insurance against fire 
covering the damaged property. 

And s. 271 of the Municipal Corporations Act, 1933, as it existed 20 
on August 3, 1938, is as follows : — 

The Mayor and the principal officer of a municipal fire brigade shall 
respectively have and may exercise within the borough the powers and 
authorities conferred upon a Superintendent of a fire brigade by the Fire 
Brigades Act, 1926, and the Mayor and such principal officer and the Cor- 25- 
poration shall respectively have the same immunities from liability in regard 
to the exercise of any such power and authority as a Fire Board and the 
Superintendent of a fire brigade respectively have imder the provisions of 
the said Act. 

The authority to order the demolition of a dangerous portion 30 
of a building conferred on a Superintendent of a fire brigade and 
by the above s. 271 conferred on the Mayor and (or) principal 
officer of a municipal fire brigade is contained in s. 48 ( j) of the Act 
of 1926 which reads as follows : — 

He may, at the time of a fire or afterwards, puli down or shore up any 3 0 
building or any portion of a building which in his opinion has been so 
damaged by fire as to be or to be likety to become dangerous to life or 
property, and the expense of any such operation shall be borne by the 
owner of such building, and shall be paid by him to the Board. 

The act of ordering the demolition of the wall, therefore, was 40* 
authorized by statute. The mere fact that it was done under 
statutory authority, however, would not per se be an answer to a 
claim based on the ground that the work was negligently per- 
formed. The law is stated in 23 Halsbwry^s Laws of England, 

2nd Ed., para. 917, as foUows : — 45' 

In the case of a public authority or a body exorcising statutory powers 
a duty to take care may or may not exist in favour of a particular individual. 
Where such a duty exists, the authority or body is liable for an injury caused 
to that individual by a breach of the duty to take car© so owed to him, 
unless the statute expressly or impliedly excludes such liability. 50 

Accordingly, as negligence involves the existence of a duty to take cai*e 
and a breach of that duty, an individual who is injured by negligence in the 


performance of a statutory duty has a right of action in respect of that 
negligence unless his right is expressly or impliedly excluded. 

As an example is cited the case of Raleigh Corporation v. Willmms{l), 
in which it was held by the Privy Council that a right of action 
5 existed for a breach of a duty to repair part of a drainage system 
but not for negligent construction of another part as to which 
arbitration was indicated as the remedy. 

In the present case the immunity from liability purports to be 
absolute if the work was authorized by the statute and done hona 
1 0 fide. In order to ascertain whether or not the Legislature intended 
that the immunity should extend to covering the negligent per- 
formance of the work, it is permissible to take into consideration 
the nature and object of the legislation. It is to be observed that the 
authority conferred on the officer responsible for ordering the 
15 work is, in the majority of cases, to be exercised in circumstances 
when little or no time would be given for consideration, when speed 
and prompt action was called for if a fire was to be kept within 
bounds. The immunity granted is not, however, limited to the 
case of action when a fire is raging, but extends to all actions 
20 at the time of a fire or afterwards.’' If absolute in the case of 
an act done during the progress of a fire, it is equally absolute 
when, as in the present case, it was some hours after the fire. The 
Legislature might well have considered the necessity for providing 
for absolute immunity so that the officer ordering the work and 
25 those performing it could work untrammelled by any fear of their 
actions, performed in good faith, being subjected to a critical 
examination afterwards as to whether or not the work had been 
performed negligently. It is common knowledge that in actions 
before juries between an injured plaintiff and a local body as 
BO defendant sympathetic verdicts are far from uncommon. It may 
well be that, in these circumstances, and with this knowledge, the 
Legislature should take the somewhat unusual course of granting 
absolute immunity so that officers and members of a fire brigade 
could devote their whole attention, regardless of consequences, 
35 to their main duty of suppressing the fire, and, as I have aheady 
said, the immunity is extended equally to acts after the fire carried 
out bona fide for the protection of life and property. These con- 
siderations afford a valid reason for granting absolute immunity : 
Is the intention to do so clearly manifested ? I think it is. I 
40 think that the provision for compensation for damage caused 
through the carrying-out of the statutory duties and authorities 
is a strong indication that the Legislature intended that that 
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should be the only remedy. Full compensation is provided by 
the provision that 

such damage shall be deemed damage by fire within the meaning of any 
policy of insurance against fire covering the damaged property. 

It Was stated at the bar that the plaintiff had no policy of insurance 5 
on the property damaged. The question as to whether there is 
absolute immunity cannot be made to depend on whether or not 
the owner of the property damaged had taken the elementary 
precaution of insuring his premises against loss by fire. When 
coupled with the existence of a statutory provision for a remedy 10 
the provision in the immunity clause that ''no liability shall 
" attach '' is, in my opinion, clearly indicative of the intention of 
the Legislature that the immunity should be absolute. It is to 
be observed, in this connection, that no immunity is granted in 
respect of personal injury ; it is confined to damage to property i 5 
for which the Legislature makes special provision. 

It was contended that there is a distinction between duties 
imposed and discretionary powers given, and that although the 
absolute immunity might apply in the former case it could not 
in the latter, and that the demolition of the wall was a dis- 20 
cretionary power. I cannot agree that there is any distinction. 

The discretionary power is to order the demolition if in the opinion 
of the officer in charge the part of the building affected "has 
" been so damaged by fire as to be or to be likely to become dangerous 
"to life or property. If the officer in charge harm fide believes 25 
that the condition of the wall renders it dangerous to life or property, 
clearly an inferential duty arises to order its demolition. In any 
case, the immunity from liability is expressed to extend to the 
exercise of "any such powers and authorities.'' In my opinion, 
the immunity is absolute, provided only that the order for 30 
demolition was given in good faith as to its necessity. There is 
no suggestion that the work was not ordered and done ho7ia fide. 

My answer to the question asked is, therefore, that the immunity 
is absolute, and no liability attaches to any of the persons mentioned. 

In these circumstances, it becomes unnecessary to consider 35 
the further question as to whether or not the municipality is 
responsible for any alleged negligence of the Mayor in exercising 
the powers and authorities vested in him by s. 271 of the Municipal 
Corporations Act, 1933. 

The defendant is entitled to costs, which I allow at £10 10s., 40 
and disbursements, 

L: , , Judgment for the defendant 

Solicitor for the piarntiff ; K. E. Kna^^ (Nelson), 

^ ‘ Solicitors for ihe r jpeH md Emky (Nelson). 
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PORTERFIELD v. PENINSULA COUNTY AND s.c. 

SEATON. , , Buhedin... 

Rating—^ates and Rate-hook — -County — Ten-per-cent. Penalty — Whether Part 
of Original Rate — Disqualification from voting of Ratepayer whose Rates 
or Part thereof unpaid — Whether Non-payment of Rates for one Riddnq o , 

disqualifies Ratepayer from Voting in another Riding in respect of which 
his Rates are paid — Rating Act^ 1925, s. 76— -Counties Act, 1920, ss. 4, 57. g j 


The additional charge of 10 per cent, (to be added according to 
s. 76 of the Rating Act, 1925, as the penalty for non-payment of rates), 
when added, becomes together with the original rate one indivisible 
rate as if included in the original demand, and default in payment of 
such charge is default in payment of part of the rate. 

The disqualification imposed by s. 57 (1) of the Counties Act, 1920, 
on a ratepayer, whose rates or any part thereof have remained unpaid 
for not less than six months from voting at an election or poll, applies 
to an election in any riding in the county, even if the elector has paid 
his rates in that riding but made default in the payment of rates in some 
other riding. 

Quaere, Whether a county clerk placing a ratepayer on the 
defaulters’ list under s. 57 of the Counties Act, 1920, is acting in a quasi- 
judicial capacity, so as, in the absence of proof of express malice, not 
to be liable for drawing a wrong conclusion of law. 

APPEAL on point of law from the decision of a Stipendiary 
Magistrate. 

One respondent was the Corporation of Peninsula County 
and the other was its clerk. The appellant was and had for many 
5 years been a ratepayer and an elector of the county for all county 
elections. He was enrolled in respect of three of the ridings in 
the county, and, as such, was entitled altogether to six votes, 
those votes being respectively two for North-east Harbour Hiding, 
one for Broad Bay Riding, and three for Highcliff Riding. 

10 An election of members of the County Council was held on 
May 11, 1938. No election was necessary for the Broad Bay 
Riding, but such was necessary in respect of the North-east 
Harbour and Highcliff Ridings. 

On May 1, the respondent, Seaton, in his capacity as clerk 
1 5 for the county, sent to the Returning Officer a list of all ratepayers 
whose rates or any part thereof were then unpaid and had 
remained unpaid for a period of not less than six months, and 
included in such list was the name of the appellant. 

All rates due to the respondent county for the year April 1, 
20 1937, to March 31, 1938, were payable without the imposition 
of an additional charge of 10 per cent, up to and including 
March 21, 1938, and an additional charge of 10 per cent, was added 
to all 1937/38 rates unpaid as on March 22, 1938. 
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The appeliaRt, prior to the additiojiai charge of 10 per cent, 
payable on March 22, 1938, had paid the 1937/38 rates on his 
properties in the Broad Bay and ffighcliff Ridings as well 
as portion of the rates payable on his North-east Harbour Riding 
property. At the time (March 22, 1938) of the imposition of the 5 
additional charge of 10 per cent, the appellant had not paid the 
sum of £5 10s. 3d., being the balance of the 1937 /38 rates on his 
North-east Harbour Riding property and the additional charge 
of 11 s. was added thereto. 

The said sum of £5 10 s. 3d. was paid by the appellant 10 
on March 24, 1938, but the additional sum of 11s., already added 
as mentioned, was not paid ; and it remained unpaid on May 1 , 
1938, the date upon which the defaulters' list was sent to 
the Returning Officer. 

The appellant’s oxily default at the time of the transmission 15 
of the defaulters’ list was in respect of the said sum of 11 s. 
additional charge on the portion of the North-east Harbour Riding 
rates unpaid after six months and fourteen days after demand 
therefor : s. 76, Rating Act, 1925. The only reason for the 
inclusion of the appellant’s name in the defaulters’ list was because 20 
he had not paid such 11 s. additional charge. 

In consequence of the appellant’s name being on the defaulters’ 
list, his application to vote for councillors for the Highchff and 
North-east Harbour Ridings was refused by the Returning Officer, 

Mr. Seaton, in considering whether it was proper to put 25 
the appellant’s name on the defaulters’ list in respect of his default 
in respect of the said additional charge, consulted opinions which 
had been given by the solicitor to the Counties Association, which 
opinions were not given specially in regard to this particular case, 
and had been actually given in the year 1922. 

Damages were claimed by the appellant against both 
respondents for deprivation of his right to vote. 


30 


J, A. Robertson, for the appellant. 
Solomon, for the respondents. 


Cur, adv. vult. 


36 




Blaib, j. [After stating the facts, as above:] The learned 
Magistrate in Dunedin gave judgment for the respondents, and 
the appellant appeals on a point of law from that judgment. The 
ground of the Magistrate’s decision was that the clerk in 
preparing the defaulters’ list was not performing a merely clerical 
but had to oonsid^, l^gal qualifications, which he duly 
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weighed, and that, in so doing, he was acting as a quasi-judicial 
functionary, and could not in the absence of proof of express 
malice be held liable for drawing a wrong conclusion of law. 

Section 57 (1) of the Counties Act, 1920, imposes a duty on the 
' clerk to send to the Returning Officer not later than ten days 
before the date fixed for any election a list of all ratepayers 
“whose rates or any part thereof are then unpaid and have 
“ remained unpaid for a period of not less than six months.” And 
subs. 2 of the same section provides that no person whose name 
' appears on such list shall be entitled to vote at an election or poll. 

The first point made on behalf of the appellant is that as his 
only default was in respect of the 11s. additional charge, which 
was imposed on March 22, 1938, any default in respect of such 
additional charge so imposed could not he availed of in justifica- 
tion for placing the appellant on the defaulters’ list until there 
had been six months’ default in payment of that additional charge. 

This argument postulates that the additional charge must be 
treated for the purposes of s. 57 as if it were in effect a separate 
rate, which in this case became due on March 22, 1938, and that 
it could not be treated as having “ r&mained unpaid for a period 
“ of six mouths ” until November 23, 1938. 

We have to turn to the Rating Act, 1925, to see what 
is provided as to penalty for non-payment of rates. Section 76 
of that Act says : 

An additional charge of ten per centum may be added to all rates 
unpaid at the expiration of six months and fourteen days from the demand 
thereof, and shall be payable and recoverable accordingly; but such 
additional charge of ten per centum shall not be recoverable until a local 
authority has publicly notified that the same will be added. 

No question was raised in this case as to the due giving of such 
public notice, and it is not disputed that the additional charge 
of 10 per cent, was payable on March 22, 1938. 

It is to be observed that only one additional charge can be 
added. If the 10-per-cent, additional charge were to be treated 
as a separate rate, then there is much to be said for the proposition 
that after it has been due for six months and fourteen days an 
additional charge of 10 per cent, could be added to such original 
additional charge. For the respondents, it is submitted that 
at no time from the moment when his rates became payable could 
the appellant be treated as a man whose rates had been paid in 
full. Before the additional-charge period arrived, he had paid 
part only of his rates, leaving £5 lOs^ 3d. overdue, and auto- 
matically on the expiration of the additional-charge period a sum 
becomes “ added ” to that part of the rate as to which he was in 
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default. If the Rating Act had said that interest at so much 
per cent, was to be added to the rate as from its due date until 
paid, such interest would become part of the rate. If the 
additional charge is not part of the rate and does xiot become for 
the purposes of the defaulters' list an addition to the overdue 5 
rates, then logically it would be in effect a rate separate 
and distinct from the ordinary rates with all the ordinary incidents 
of another rate. If this be so, then after due default within s. 76 
of the Rating Act, 1925, this additional charge being in effect a 
new and distinct rate would itself become subject to an additional 1 0 
charge under s. 76, and this process would go on ad infinitum. 
Moreover, on the same assumption, there would be a different 
limitation of time for recovery of this additional charge as com- 
pared with the period of limitation fixed by s. 77 of the Rating 
Act. I attach importance to the fact that s. 76 of the Rating 15 
Act states that the 10-per-cent, additional charge is to be “ added " 
to all rates ‘'and shall be payable and recoverable accordingly." 
Accordingly to what ? That surely means recoverable according 
as the rate itself to which it is added is recoverable. By adding 
something to a rate, the part so added becomes part of what it is 20 
added to, and it immediately acquires the characteristics of that 
to which it is added. The original and the added part 
thus become fused into one indivisible rate. If the addition 
becomes, as I think it is, part of the rate, then I do xiot see how 
by pa3dng a portion which happens to coincide with what would 2 5 
have been the rate had something not been added to and become 
part of it a ratepayer can say he will allocate such payment to the 
original rate and leave the addition unpaid. In this particular 
case, it is not claimed that there was any attempt on the part of 
the appellant so to allocate ; but that, in my view, is immaterial, 30 
because one cannot allocate a payment to the beginning or middle 
or end of an indivisible debt. The addition becomes just as much 
part of the rate as if it had been included in the original demand, 
and it would be the duty of the local body to treat such addition 
when paid as part of the rates it had collected. 35 

A receiver appointed under s. 86 and s. 87 of the Rating Act 
would be entitled to the additions as part of the rates. The 
references to judgments for rates under ss. 78 and 79 w^ould include 
the 10-per-cent, additional charge. 

Absurdity would result if a construction were adopted having 40 
the effect of giving to the additional charge separate and distinct 
characteristics from the rate of which it, in my mind, forms an 
indivisible part. I holdj therefore, that the admitted default in 
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the payment of the sum of 11s. was a default in payment of '' any 
'' part of a rate within s. 57 (1) of the Counties Act, 1920, and 
the disqualification provided by subs. 2 of that section accordingly 
follows. 

5 The appellant further claims that even if there were a default 
disqualifying him from voting at an election or poll, such 
disqualification must be limited to the particular riding of the 
county in which there has been default, and has no effect upon his 
voting-rights in any other riding in respect of which he is not in 
10 default with his rates. 

The particular default upon which the appellant’s disqualifica- 
tion is based is in respect of rates for the North-east Harbour 
Riding of the county. This particular riding is one of the two in 
which an election was being held and at which he was refused the 
15 right to vote. Assuming I am right in holding that the appellant 
was in default in payment of part of his rates, then, as such default 
was in respect of one of the very ridings at which an election was 
held, this particular objection can have no bearing on that portion 
of the Returning Officer’s refusal to allow him to vote in 
20 the North-east Harbour Riding, 

But Mr. Porterfield had (assuming no disqualification) a right 
of three votes in another riding — ^namely, the Highcliff Riding- 
It becomes therefore necessary to consider whether in the circum- 
stances of this case he has been unlawMly deprived of his right- 
25 to exercise his votes in that particular riding. This involves; 
further consideration of s. 57 of the Counties Act, 1920. That 
section does not purport to limit its operation to any particular 
riding. It is quite general in its terms. The purposes of the 
section is to impose disfranchisement on defaulters, and there is 
30 another and by no means unimportant purpose of providing a 
spur for getting in the rates. If the point made be sound that 
default can apply only to the particular riding in which default 
occurs, such an interpretation would be to the advantage of large 
landowners in the county in that the prick of the spur would be 
35 ineffective in such ridings of the county as they chose to select 
to make default in. Elections are limited to ridings, and polls 
may be either general or limited to certain electors or ratepayers. 
At a general poll, therefore, disqualification in respect of default 
in rates for any riding would disqualify, because it would not be 
40 possible to separate out any riding in respect of such a poll. 
Section 38, which refers to elections for ridings, is made subject 
to the provisions as to disqualification based on default in pay- 
ment of rates. As I understand the law as to interpretation of a 
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statute, it is to be read according to its ordinary meaning unless 
one is forced to adopt some other meaning. The only part of 
s. 57 that could be pointed to as suggesting some other than its 
ordinary meaning is the use of the singular when referring to the 
Returning Officer. This point arises, because by s. 4 of the Local 5 
Elections and Polls Act, 1925, it is provided that for every 
‘‘district” there shall be a Returning Officer appointed by the 
local authority. “ District ” is defined by that Act as meaning 
the district comprised within the jurisdiction of a local authority, 
and includes the riding of a county or any subdivision of a district 10 
for electoral purposes. That means that if an election is in only 
one riding a Returning Officer is required for that particular sub- 
division. I read the words “ Returning Officer ” in s. 57 
as referring to the Returning Officer of every district in which 
there is an election where a disquahfied elector may attempt to 15 
vote. The use, therefore, of the singular in s. 57 does not carry 
us anywhere. 

I can find nothing in the statute to constrain me to adopt 
some meaning to s. 57 different to its ordinary natural meaning. 

I cannot, therefore, interpret its language as meaning that the 20 
disqualification is limited in effect to any particular riding in the 
county in which there is default. 

It follows, therefore, that, in my view, the plaintiff was 
properly placed upon the defaulters’ list in the circumstances 
disclosed in this case, and was properly excluded from voting. 25 

The learned Magistrate based his dismissal of the appellant’s 
case upon the ground that the clerk in placing the appellant on 
the defaulters’ list was acting in a quasi-judicial capacity. There 
is something to be said for the soundness of this view, but 
I thought it advisable in this case to examine the other aspects 30 
of the case first, and on the conclusion I have come to it is not 
necessary for me to go into this further point. 

The appeal will he dismissed with £5 5s. costs. 


Appeal dismissed. 


Solicitors for the appellant : Ramsay and Haggitt (Dunedin). 
Solicitors for the respondents : Solomon^ Oascoigne^ Solomon, 
and Sinclair (Dunedin), 
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[IN THE COURT OP APPEAL.] 

IRVINE AND COMPANY, LIMITED v. DUNEDIN 
CITY CORPORATION. 

Municipal Corporation — Nuisance — Water escaping from Pipes of Waterworks 
System under Street and flooding Goods in Basement — Whether “ Nuisance ” 
hicludes Private as well as Public Nuisance — Liability of Corporation 
where no Negligence — Municipal Corporations Act^ 1933, ss. 2, 168, 171, 
173, 244 {!), 245. 

The defendant Corporation, as part of its waterworks system, 
constructed and maintained under statutory authority, carried water 
in a pipe under the surface of a street. The water escaped from the 
pipe, entered the basement of the plaintiff’s premises (below the levels 
of the street and of the mains), and damaged the plaintiff’s goods therein. 
The plaintiff sued to recover the amount of such damages, basing his 
claim solely upon nuisance. Negligence was not alleged. 

Held, by the Court of Appeal (Myers, C.J,, Smith, Johnston, and 
Fair, JJ., Ostler, J., dissenting), in an action removed from the Supreme 
Court for argument, 1. That s. 173 of the Municipal Corporations Act, 
1933, applies to a private as well as a public nuisance, but not to a 
nuisance which is necessarily or inevitably involved in the construction 
and maintenance of an authorized public work and which would found 
a claim for compensation imder s. 171 of the said Act. 

Bank of New Zealand v. Blenheim Borough{\) ; Lyttle v. Hastings 
Borough(2) ; Fortescue v. Te Awamutu Borough{S) ; 
O'Brien v. Wellington City Corporation{4) ; Kirkcaldie v. 
Wellington City Corporation(5), overruled, in so far as 
the dicta and decisions therein that the “ nuisance clause ” 
in Municipal Corporations Acts applied only to public 
nuisances. 

Shelf er v. City of London Flectric Lighting Co.{^) ; Jordeson v. 
Sutton, Southcoates, and Drypool Gas Co. (1) ; Midwood 
and Co., Ltd. v. Manchester Corporation{S) ; Charing Cross 
Electricity Supply Co. v. Hydraulic Power Co.{9) ; North- 
western Utilities, Ltd. v. London Guarantee and Accident 
Co., Ltd.{lO); and Collingwood Home and Colonial 
Stores, Ltd.{ll), applied. 

London, Brighton, and South Coast Bailway Co. v. Truman{12) ; 
Green v. Chelsea Waterworks Oo.(13) ; Cox Bros. (Avbs- 
tralia), Ltd. v. Commissioner of W aterworhs(14) ; Bwmiston 
V. Corporation of Bangor{15 ) ; Bobinson Brothers (Brewers), 

<1) (1885) N.Z.L.U. 4 S.O. 10. (9) [1914] 3 K.B. 772. 

(2) [1917] N.Z.L.B. 910 ; G.L.R, 553. (10) [1936] A.C, 108, 

(3) [1920] N,Z.L.B. 281 ; G.L.B. 214. (11) [1936] All B.B. 200. 

(4) [1928] N.Z.L.B. 215 ; [1925] G.L.B. 129. (12) (1885) 11 App. Gas. 45. 

(5) [1933] N.Z.L.B. 1101 ; G.L.R. 719. (13) (1894) 70 L.T. 547. 

(6) [1895] 1 Ch. 287. (14) [1934] S.A.S.B. 101 ; aff. on app. 

(7) [1899] 2 Oh. 217. 50 aL.B. 108. 

(8) [1905] 2 K.B. 697. (16) [1932] N.1. 178, 

Municipal Corporations Act, 1933, of any right or remedy he would 
s. 173. — Nothing in this 'Act shaU otherwise have against the Corpora- 
entitle the Council to create a tion or any other person in respect 
nuisance, or shall deprive any person of any such nuisance. 


C.A.’ 

Wellinotoh' 

1939. 

April 27, 

18; 

July 14. 

Myers, C.J. 
Ostler, j. 
Smith, J. 
Johnston, J, 
Fair, J. 
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Ltd, V. Durham County Assesmnmt Coniinittee(l %) ; and 
Bmras v. Aberdeen Trawling and Fishing Go., Ltd. {11), 
distinguished. 

D'Fmden v. Pedder {IS) and In re Otago Clerical Wo^'kers' 
A.ward{\%), referred to. 

As to necessary or inevitable nuisance : 

St. Kilda Borough v. Smith{2Q ) ; Manchester Corporation v. 
FarnwoHh{2l) i Fullarton v. North Melbourne Electric 
Tramway and Lighting Co. (22); Fitzgerald v. Kelburne 
and Karori Tramway Co., Lid.{2S ) ; Wood v. Taranaki 
Electric-power Board{24 ) ; and London, Brighton, and 
South Coast Railway Go. v. Truman{2b), applied. 

As to maintenance and compensation : 

Colac Corporation v. Su7nme7field{2Q ) ; Metropolitan Water, 
Sewerage, and Drainage Board v. 0. K. Elliot, Ltd.{21) ; 
Lyttle V. Hastings Borough{2S ) : Aitcheson v. Bruce 
County {2^) ; and Farrelly v. Pakiatua County {20), applied. 

Rickards v. Lothian{2 \) ; Western Engraving Co. v. Film 
Laboratories, Ltd.{22) ; P-ricFs Patent Candle Co., Ltd. v. 
London County Council{22) ; and Jones v. Festiniog 
Railway Co. (34), referred to. 

2. That the doctrine of Rylands v. Fletcher{db) applied to the case 
of water carried by the Corporation in pipes under the street. 

The principle of Rylands v. Fletcher{2%) applied, and its 
application explained. 

3. That a nuisance within s. 173 of the Mimicipai Corporations Act, 
1933, had been created, and the plaintiff was entitled to recover. 


(16) [1938] A.C. 321. 

(17) [19331 A.C. 402. 

(18) (1904) 1 C.L.R. 91. 

(19) [1937] N.Z.L.TI. 578 ; G.L.R, 388. 

(20) (1902) 21 ]Sr.Z,L.Il. 215 ; 4 G.L.E. 342. 

(21) [1930] A.C. 171. 

(22) (1916) 21 181. 

(23) (1901) 20 N.Z.L.E. 406 ; 4 G.L.B. 42. 

(24) [1927] N.Z.L.E. 392 ; G.L.E. 235. 

(25) (1885) 11 App. Cas. 45. 

(26) [1893] A.C. 187. 


(27) (1934) 52 C.L.E. 134. 

(28) [1917] hLZ.L.Il. 910 ; G.L.E. 553. 

(29) (1896) 15 1T.Z.L.E. 483. 

(30) (1903) 22 N.Z.L.E. 683 ; 5 G.L.E. 294. 

(31) [1013] A.C. 263. 

(32) [1936] 1 AU E.R. 106, 

(33) [1908] 2 Ch. 526. 

(34) (1868) L.B. 3 Q.B. 733, 

(35) (1868) L.II. 3 H.L. 330. 

(36) (1808) L.B. 3 H.X.. 330, 




ACTION claiming special damages for nuisance removed into the 
Court of Appeal for argument. 

The plaintiff company was the owner or lessee of the basement 
of certain premises fronting Princes Street in the City of Dunedin. 

The defendant Corporation, as part of its waterworks system, 5 
carried water in a pipe or pipes under the surface of that street. 

In the month of December, 1937, watsr escaped from such pipe 
or pipes, entered the basement of the plaintiff’s premises, and 
caused considerable damage to the goods of the plaintiff therein. 

It was alleged by the plaintiff that the escape of such water 10 
constituted a nuisance for which the defendant was liable. The 
defendant's contention was that the water-pipe or pipes in 
question formed part of its waterworks system established by 
statutory authority, and consequently that it was under no 
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liability, iioless negligence be alleged and proved. Negligence 
was not alleged. 

Brash, for the plaixrtiff. The defendant, under the rule 
in Rylands v. Fl€tcher(l) is liable for the escape of water, 
5 irrespective of negligence : Municipal Corporations Act, 1933 , 
s. 244, which defines “ waterworks,” which includes pipes as part 
of the waterworks : see s. 258 { The authority to construct 

is permissive, not mandatory : s. 245. Section 171 is the 
compensation clause, and s. 173 the nuisance clause. The 
10 language of s. 173 is practically the same as the section in previous 
statutes from the Municipal Corporations Act, 1876, onwards. 
Compensation is to be claimed under the Public Works Act, 1928, 
s. 79, which was repealed, and was re-enacted by s. 28 of 
the Finance Act (No. 2), 1936. The statutes refer to damage to 
15 land and not to goods. 

As to the English law as to nuisance and the effect of nuisance 
clauses, see Salmond on Torts, 9th Ed. 48, 50, 240, 595, 596 ; 24 
Ealshury's Laws of England, 2nd Ed. 32, para. 60, 38, para. 69, 
39, para. 69, note (d) ; Clerk and Mndsell on Torts, 9th Ed. 471, 
20 4:84, 501 ; Jordeson v. Sutton, Southcoates, and Drypool Gas 
Go.(2) ; 1 Smithes Leading Cases, ISth Ed. 914; and Shelf er v. 
City of London Electric Lighting Co,{d) (which shows the effect 
of a nuisance clause in negativing statutory authority). In 
Midwood and Co., Ltd. v. Manchester Gorporation{4) (where, as in 
25 the last-mentioned case, the presence of a compensation clause 
did not affect the nuisance clause), the case was pleaded and 
argued alternatively in. negligence and in nuisance. The jury 
found negligence, but the case was decided solely on the question 
of negligence. In cases of nuisance, negligence is irrelevant. 
30 Whether or not there was a compensation clause in Charing Cross 
Electricity Supply Co. v. Hydraulic Power Co. {5) does not appear : 
the statute was a private Act. 

B. Certain New Zealand cases were wrongly decided, in that 
they decided that the nuisance clause applies only to public 
35 nuisances : see Bank of New Zealand v. Blenheim Borough{B), 
where the reference to general nuisance and the reference to the 
work being not authorized by statute were obiter ; cf. 24 
Halsbury’s Laws of England, 2nd Ed. 24, para. 42. The words 
of s. 173 are ambignous and in the widest possible terms, and 

(1) (1868) L.R. 3 H.L. 330. (4) [1905] 2 K.B. 597, 698, 603, 

(2) [1899] 2 Ch. 217. 604,605. 

3 1895] 1 Ch. 287, 295, 296, 310, (5)„ [1914] 3 K.B. 772, 778, 779, 

313 ; .781,782, 786. 

(6) (1885) K.Z.U.R. 4 S.C. 10, 12. 
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there is nothing to indicate that the section is confined to public 
nuisances, which are of such a nature as to make any restriction 
to them improbable. As to what are considered public nuisances, 
see Salmond on Torts ^ 9th Ed, 229, 230, and 2 Stroud^ s Judicial 
Dictionary, 2nd Ed. 229, 230. The nuisance clause is in a statute 5 
authorizing the construction of public works of widely varymg 
nature, which commonly affect private property, and the clause 
cannot be confined to the creation of a public nuisance by a public 
body, which is so rare that it is unlikely that the clause 
was designed to prevent public nuisances. In Lytlle v. Eastings 10 
Borough(l) Edwards, J., assumed that a right of compensation 
existed, without having considered the effect of the nuisance 
clause. The nuisance clause is of the first importance on the 
question of the right to compensation, as s. 150, if read literally, 
takes away the statutory authorization of nuisances. Com- 1 5 
pensation cannot be granted for something which is not 
authorized by the Act, and is not so authorized. Compensation 
and damages cannot both be claimed. See Salmond on Torts, 

9th Ed. 230, for a definition of '' nuisance.” There was no 
nuisance clause in the English cases referred to in O'Brien v. 20 
Wellington City Gorporation{S}, There is only one English case 
in which it is suggested that nuisance ” does not include a private 
nuisance : see J ordeson v^ Sutton, Southcoates, and Drypool Oas 
(7o.(9). Lyttle's case emxd O'Brien's case are the only two cases 
expressly deciding in New Zealand that the nuisance clause 25 
relates solely to public nuisances, and does not extend to private 
nuisances ; though there are dicta in other cases to the same effect. 

In view of the English decisions, the two New Zealand cases were 
wrongly decided. If not, they are distinguishable : see Lambert v. 
Lowestoft Corporation(l0). 30 

G. If the New Zealand decisions are held to be correct, 
nevertheless they can be distinguished because in those cases 
compensation under the Municipal Corporations Acts may have 
been available, while in the present case compensation is not 
available, on the following grounds: (i) Damages for the 35 
possibility of a nuisance of this nature are not capable of 
estimation, (ii) Compensation under the Act is limited to damage 
to land and not to goods, (iii) Compensation under the Acts 
is limited to damage resulting from construction of works, and 


(7) [1917] KZ.L.R. 910, 915, 916, (8) [1928] N.ZX.R. 215, 218, 221, 
917, 918; a.L.R.,553, 554, 222; [1925] G-.L.B. 129, 131, 

u: 355,556. „ 131 

' ' ' : ' ' ’ (9) [1899] 2 Oh. 217, 219, 226, 237. ^ 

; ; g ; _ " (lo) [i9ox] 590, 595; 
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not from their subsequent user, {a) In the present case coin- 
pensation could not have been recovered, and that is a ground for 
distinguishing the New Zealand cases, see Wood v. TaramM 
Electric-power Board{ll). [b) Under s. 171 compensation is to 
5 be claimed, and must be determined in maimer provided by the 
Public Works Act, 1928, and there is no provision for compensa- 
tion except in respect of the value of lands and of injury to land. 

D. Even in the absence of a nuisance clause this claim could 
succeed; as the nuisance complained of is not authorized by 
10 statute, the defence of statutory authority is not available. 
The nuisance is not authorized, because (i) the statute is 
permissive : Municipal Corporations Act, 1933, s, 245 ; Salmond 
on Torts, 9th Ed. 49, 50, 51 ; Clerk and Lindsell on ToHs, 9th 
Ed. 484. (ii) The nuisance complained of is not a necessary, 
15 natural, or inevitable consequence of the construction of the 
waterworks : see Salmond on Torts, 9th Ed. 48, 49 ; Shelfer v. 
London Electric Lighting Co,{12) ; Metropolitan Asylum District 
V. Hill(l3) ; Aitcheson v. Bruce County{lA) ; and Fullarton v. 
Melbourne Tramways{l5). As to the construction of s. 171, see 
20 Oraies on Statutes, 4th Ed. 114. (iii) The use of the word 

negligence is another way of saying that the statute does not 
authorize works which cause damage that could be avoided : 
Midwood V. Manchester Corporation{l ^) ; Metropolitan Asylum 
District Y, Hill(ll) \ Shelfer y. City of London{l%)', Aitcheson y. 
25 Bruce County{l%) ; and Fullarton v. Melbourne Tramway Co.{20). 

A. N. Eaggitt, for the defendant. Negligence is not alleged 
against the defendant, and the sole question is whether the 
doctrine of Bylands v. Fletcher is appKcable or not. There is no 
30 evidence as to the time of the laying of the pipes, as to the cause 
of the leak, or as to whether a nuisance was created : Municipal 
Corporations Act, 1933, s. 245 (use of word may ”). 

In the absence of negligence, the defendant is protected by 
the defence of statutory authority and is not liable for nuisance 
35 resulting from its works without negligence : Salmond on Torts, 
9th Ed. 47'-51, 595, 606 ; Qeddis v. Proprietors of Bann 
Eeservoir{2l ) ; Blyth v. Birmingham Waterworks Co.(22) ; Snook 
V. Grand Junction Waterworks <7o.{23) ; and Green v. Chelsea 

(11) [1927] N.Z.L.E. 392, 405, 406; (17) (1881) 6 App. Cas. 193, 213. 

G.L.R. 235, 242. (18) (1895) 1 Ch. 287, 296. 

(12) [1895] 1 Ch. 287, 296, 297, 298, (19 (1896) 15 N.Z.L.B. 483, 485. 

^ ^ aiO (20) (19316) 21 aL.R, 181, 188, 193. 

(13) (1881) 6 App. Cas. 193, 213. (21) (1878) 3 App. Oas. 430, 455-56. 

(14) (1896) 15N Z.L.E. 483. (22) (1856) 11 Exch. 781, 785 ; 156 

(15 (1916) 21 C.L.E. 181, 188. E.B. 1047, 1049. 

<16 1905 2 K.B. 597, 609. (23) (1886) 2 T.L.R. 308. 
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WaterworJcs Oo.(24), which was approved in Charing Cross 
Electrical Supply Co., Lid, v. Hydraulic Power Co., Ltd.{2^, 
show that the doctrine of Rylands v, Fletcher cannot be extended 
to apply to water corporations and local bodies in the like 
position. Green's case was approved in Charing Cross Electrical 
Supply Go. V. Hydraulic Power Co., but w’-as distinguished on 
the facts{26) ; Hammersmith and City Bailivay Go. v. Bra7ul{21) ; 
Ayr Harbour Trustees v. 0swald(2S) ; National Telephone Go. v. 
Baker{2d ) ; East Fremantle Gorporatmi x. ; 

Robinson 07i Public Authorities wnd Legal Liability, 171 ; 
Markland v. Manchester Gorporafmi{31) ; Remihan v. 
Vancouver{32) ; Ferguson v. Municipality of Clairemont[ZZ) ; 
and 8 Halsbury's Laws of England, 2nd Ed. 108 [h), 23, 
623, 624 (k), 26, 267, 27, 495. Midwood's case(34) was applied 
in Famworth v. Ma^tohester Corporation{^6). 

The defendant is not liable under s. 173 of the Municipal 
Corporations Act, 1933. Green v. Chelsea Watenvorks Co.(36) 
was not referred to either in the argument or in the judgment in 
Midwood and Co.'s case(37), but was referred to and distinguished 
ill Charing Cross Co.'s, case(38). The distinction between these 
two classes of authority is one of construction : see 8 Halsbury's 
Laws of England, 2nd Ed. 108-109, 26, 258 ; Famworth v. 
Manchester Corporation{^9) ; North-western Utilities, Ltd. v. 
London Guarantee and Accident Co., Ltd.{4:{^} ; Winfield on Torts, 
518 ; East FrsTmntle Corporation v. A7mois{4A) ; and Oraies 
on Statute Law, 4th Ed. 248. In Midwood a^id Co.'s case, the 
Charing Cross case, and Famworth's case, liability for the creation 
of a nuisance was preserved by statute, but there was no special 
provision for compensation (in the strict sense of the word, as 
opposed to damages) such as is made by the statutes. The 
position in New Zealand is different, and is more in accordance 
with what was said in Famworth's case(42) : see s. 171 of the 
Municipal Corporations Act, 1933. If the question at issue is 
purely one of construction, then the matter has been settled in 
New Zealand by the Supreme Court and the Court of Appeal. 


(24) (1894) 70 L.T. 547, 548. 

(25) [1914] 3 KB. 772. 

(26) Ibid,, 781. 

■ (27) (186.9) L.R. 4 H.L. 171, 196, 

197. 

(28) (1883) 8 App. Cas. 623. 

(29) [1893] 2 Ch. 186, 203. 

(30) [1902] A.a 213, 217. 

(31) [1934] 1 K.B. 566, 557->58, 582, 

583 ; aff. on app, [1936] A.O. 
360. 

(32) [1930] 4 D.L.R. 1018, 

(g§) [1928] W.A.L.K. 117. 


(34) [1905] 2 K.B. 597. 

(35) [1929] 1 K.B. 533, 540, 545, 

559 ; var. on app. [1930] 
A.C, 171. 

(36) (1894) 70 L.T. 547. 

(37) [1905] 2 K.B. 597. 

(38) [1914] 3 K.B. 772, 781. 

(39) [1929] 1 K.B. 533, 540, 545, 

559 ; var. on app. [1930] 
A.a 171. 

(40) [1936] A.C. 108, 119, 120. 

(41) [1902] A.C. 213, 218. 

(42) [1929] 1 K.B. 533, 559. 
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A local authority acting in exercise of statutory powers, winch 
it has not exceeded, is not liable in an action for damages (even 
though it may have proceeded negligently or improperly in the 
design or in the mode of constructing a public work, and have 
5 thereby caused damage to the property of others); the only 
remedy is a claim for compensation under the Public Works Act : 
Grey County v. FTankpiU{4:Z) ; Palmerston North Borough v. 
Fitt{U); Fafrelly v. Pahiatua County(4:5) ; Lyttle v. Hastings 
Borough{4:%), where the previous cases are referred to; and also 
10 Colac Corporation Y, 8ummerfidd(4:7) ; Raleigh Corporation v, 
Williams{4:%) \ and Charing (7ro55 case(49) ; and see Lyttlds 
case(50) (following Bank of New Zealand v. Blenheim 
Borough{^l)), ‘^nuisance ’’ in s. 150 of the Municipal 
Corporations Act, 1908 (now s. 173 of the 1933 statute), means 
1 5 public nuisance ; and Robinson on Public Authorities and 
Legal Liability ^ 211. It was also decided that nuisance” means 
‘‘ public nuisance ” in the following cases : Fortescuev. Te Awamutu 
Borough{^2 ) ; OPrien v. Wellirigton City Corporation{53) ; and 
Kirkcaldie v. Wellington City Corporation{64:). It has, therefore, 
20 been decided in New Zealand that the word “ nuisance ” in s. 173 
means public nuisance ” ; and that the only remedy open to 
a person who has suffered damage by the exercise by a 
local authority of its statutory powers is by way of compensation 
as provided in s. 171 of the Municipal Corporations Act, 1933. 
25 And see, also, Howe v. Point Dalhousie(55) and Spratt v. Township 
of Gloucester(6Q), The judgment in Sargood v. Dunedin Corpora- 
tion[61) was founded on negligence, and there was no suggestion 
of liability on the basis of Rylands v. Fletcher, Section 228 of the 
Municipal Corporations Act, 1876, was therefore available. As 
30 to acts of non-feasance, see St. Kilda Borough v. Smith{5S) and 
Green v. Chelsea Waterworks Co. (59). There is here no evidence 
as to when the pipes were laid, the cause of their leaking, or that 
a nuisance was thereby created. 


(43) (1899) 18 N.Z.L.R. Ill, 114; 1 

GX.R. 217, 218. 

(44) (1901) 20 N.Z.L.R. 396, 404, 

405; 4 G.L.R. 4, 7, 8. 

(45) (1903) 22 N.Z.L.R. 683, 684, 

688, 689 ; 5 G.L.R. 294, 295. 

(46) [1917] N.Z.L.R. 910, 912, 913, 

918 ; G.L.R. 553, 556. 

(47) [1893] A.C. 187, 191, 

(48) [1893] A.C. 540. 

(49) [1914] 3 K.B. 772. 

(50) [1917] N.Z.L.R. 910, 916, 917 ; 

G.L.R. 553, 555, 556. 

(51) (1885) N.Z.L.R. 4 S.C. 10. ^ 


(52) [1920] N.Z.L.R. 281, 288, 290 

300-301; G.L.R. 214, 217 
'"218 224 

(53) [1928]* N.Z.L.R. 215, 216, 218, 

220 ; [1925] G.L.R. 129, 

130, 131, 132. 

(54) [1933] N.Z.L.R. 1101, 1114, 

1115; G.L.R. 719, 726. 

(55) [1929] 1 D.L.R. 585, 587. 

(56) (1920) 54 D.L.R. 275. 

(57) (1888) 6 N.Z.L.R. 489. 

(58) (1902) 21 N.Z.L.R. 205, 208 ; 4 

a.UK 342, 343. 

(59) (1894) 70 L.T. 547. 


Irvine 
AN,D Co., 
Lti>. 

V. 

Ditn.ei>in 

CiTV 

Corpora- 

tion. 


lilillilli 




lii 

ill 


58 


BUTTERWORTH’S LOCAL GOVERNMENT REPORTS. 


[1939] 


GA. 

1939, 

Ib,vine 

Ltd. 

City 

Corpora- 

tion. 


If the onus is on the plaintiff, there has so far been no 
opportunity for its discharge : this Court is asked for a declara- 
tion on a question of law, whether nuisance ’’ means '' public 
nuisance ’’ or includes ‘^private nuisance.” 

In order to justify a claim for compensation, there must be 5 
damage to land : The Queen v. Metropolitan Board of Worlcs {^(^) ; 
Handley v. Mmister of Public Wor1cs{^l ) ; Bussell v. Minister 
of Lands^ Sainsbury v. Minister of Lands{Q2 ) ; Hone te Anga v. 
Kawa Drainage Board{63) ; and Wood v. Taranaki Electric-power 
Board{M:). It is a purely fortuitous circumstance that the 10 
damage in this case was to goods. The same principle would be 
involved had the damage been to the premises. In either case 
the time for making a claim would long since have expired : 
Palmerston North Borough v. FiU{^5) ; Colac Corporation v. 
Summerfield{^6), referred to in Farrelly's case(67) and in 15 
Fortescue’s G&se{6S). 

The principles applicable to a supply of electricity, not 
yet in its final stage of development, are not applicable to a water- 
supply, as the questions of public convenience there arises : see 
Midwood and Co.'s case(69) ; Hammersmith and City Railway 20 
Co.Y. Brand{flQi)\ and Ayr Harbour Trustees y . 0$wald{ll). 

As to Bylands v. Fletcher : this is a revival in a special type of 
case of the old doctrine of absolute sMlitf—Winfield on Torts, 

518 — ^and the doctrine may be excluded by statute, according to 
the construction of a particular statute : contrast Green y. 26 
Chelsea W aterworkstfl2) (no liability) and Charing Cross Electrical 
Supply Co. Y. Hydraulic Power 00.(73) (liability under the 
Reservoirs (Safety) Provisions Act, 1930 (Eng.), 23 Halsbury's 
Complete Statutes of England, 762). 

As to the Court of Appeal being bound by its own decisions, $0 
see (1933) 9 New Zealand Law Journal, 277, 293, and the Charing 
Cross case(74). 

Brash, in reply. The observations of Stout, C.J., and 
Hosking, J., in Fortescue v. Te Awamutu Borough{7S) (a clear 


(60) (1869) L.R. 4 Q.B. 358. (68) 

(61) (1914) 16 G.L.R. 683, 685. 

(62) (1898) 17 N.Z.L.R. 241, 250; I (69) 

G.L.R. 15, 16. (70 

(63) (1914) 33 N.Z.L.R, 1139; 16 

G.L.R. 696. (71) 

(64) [1927] N.Z.L.R. 392, 404, 406 ; (72) 

G.L.R. 235, 241, 242. (73) 

(65) (1901) 20 N.Z.L.R. 396, 406 ; (74) 

4 G.L.R. 4, 8. (75) 

(66) [1893] A.C. 187, 190, 192. 

(67) (1903) 22 N.Z.L.R. 683, 689; 6 

G.L.R. 294, 295, 


[1920] N.Z.L.R. 281, 300 ; 

G.L.R. 214, 224. 

[1905] 2 K.B. 597, 605, 606, 610. 
(1869) L.R. 4 H.L. 171, 196, 
197. 

(1883) 8 App. Gas. 623, 634. 
(1894) 70 L.T. 547. 

[1914] 3 K.B. 772. 

[1914] 3 K.B. 772, 778, 783. 
[1920] N.Z.L.R. 281; G.L.R. 
214. 
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case of non-feasance wherein reference to the nuisance clause was 
unnecessary) were mere dicta, as are also the statements in the 
other New Zealand cases cited and relied on hy the respondent. 
As to the question of public convenience, see Kerr on Injunctions, 
6th Ed. 151 ; Salmond on Torts, 9th Ed. 240 ; and Robinson on 
Public Authorities and Legal Liability, 172, 210. In Qreen’s ease 
there was no nuisance clause, and there was a duty east on the 
Corporation to continue the water-supply; here, the power is 
permissive. 

Cur. adv. vuM. 


C.A. 
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MyerSj C.J. The plaintiff’s action is based solely upon 
nuisance, and, if the defendant’s contention is sound that the 
plaintiff is required in law to prove negligence in order to succeed, 
then obviously the claim must fail. 

1 5 The action came before me for trial in the Supreme Court at 
Dunedin on February 10, 1939. One witness was called on behalf 
of the plaintiff, and certain admissions were made on both sides 
as appears from the printed case. The defendant called no 
evidence. Mr. Brash then proceeded with his argument on the 
20 law, but before he had gone very far it appeared probable that 
there was a sharp conflict between English and New Zealand 
decisions or dicta and that the Court would be invited to hold 
either that the New Zealand decisions or dicta were wrong, or, 
alternatively, that they could be distinguished in the plaintiff’s 
25 favour. It was suggested that in these circumstances it was 
desirable that the case should be removed direct into the Court 
of Appeal for argument, and, Mr. Eaggitt for the defendant not 
consenting but not opposing, that course was accordingly ordered. 

I think I ought to say at this stage — and I shall later indicate 
30 my reasons — ^that after careful examination of all the authorities 
I feel satisfied that the precise point which falls for determination 
here has not been decided or even considered in any of the previous 
New Zealand cases. 

Just exactly when the water-pipes were laid by the defendant 
35 Corporation does not appear, but it has not been suggested that 
anything turns on that point. In each principal Municipal 
Corporations Act ever since 1876 a municipal Corporation has had 
power to construct waterworks and supply water. In the 1876 
Act and each of the several subsequent Consolidation Acts there 
40 has been contained a ^"nuisance clause.” The nuisance clause 
in the Acts of 1876 and 1886 applied, however, only in respect of 
drainage, but in the Municipal Corporations Act, 1900 (''an Act 
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'‘to consolidate and amend the Laws relative to Municipal 
"Corporations”), and in every subsequent enactment con- 
solidating and amending the law relating to Municipal Corpora- 
tions, the nuisance clause has applied to all " public works ” 
generally. The present provision is s. 173 of the Municipal 5 
Corporations Act, 1933, which is as follows:— 

Nothing in tliis Act shaU entitle the Coimcil to create a nuisance, or 
shall deprive any person of any right or remedy he would otherwise have 
against the Corporation or any other person in respect of any such nuisance. 

I do not understand it to be disputed that this nuisance clause 10 
(whatever its effect may be) applies to the Corporation’s water- 
works. Section 173 is contained in Part XVII of the Act dealing 
with public works generally. Section 168 empowers the Council, 
inter alia, to take lands which may be necessary or convenient 
for the purpose of or in connection with any "public work” 15 
which the Council is empowered to undertake, construct, or 
provide, or for carrying out any of the purposes of the Act ; and to 
erect, construct, and maintain any "public work” which in the 
opinion of the Council may be necessary or beneficial to the 
borough. ''Public work” is defined by s. 2 of the Municipal 20 
Corporations Act, 1933, as including any public work •within the 
meaning of the Public Works Act, 1928, and by s. 2 of the last- 
mentioned Act "public work” is defined as meaning and 
including, inter alia, every work which any local authority 
is authorized to undertake under that or any other Act. Except 2 5 
in one respect, which will be mentioned later and which does not 
affect the main point here, the provisions of the Public Works 
Act (which deals mainly with Government works) do not affect 
this case. 

By the definition of "waterworks” in s. 244 (1) of the 30 
Municipal Corporations Act, 1933, the term includes " pipes 
" ... and appliances of every kind constructed by the 

" Council under the authority of this Act for collecting or con- 
" veying water . . , ” The special power to construct water- 

works is conferred by s. 245, but waterworks and all the other 35 
different classes of works which a municipal Corporation is 
authorized by special provisions of the Municipal Corporations 
Act to construct are " public works ” within Part XVII of the 
Act, and the nuisance clause, whatever its meaning and effect 
may be, applies to them all. An immediate distinction, therefore, 40 
arises between the present case and such cases as Green v. Chelsea 
WaterworJcs Go.{l), inasmuch as there was not in the statutes 
(1) (1894) 70L.T. 547. 


which there fell for consideration, nor does there appear to be in 
the English Waterworks Clauses Act, 1847, any nuisance clause. 
On the other hand, the position in New Zealand is similar to that 
in England under the London Hydraulic Power Acts which fell 
5 for consideration in Charing Gross Electricity Supply Co. v. 
Hydraulic Power Co.{2), in which Acts there was a nuisance clause. 
I shall refer later to the New Zealand authorities, and I shall show 
that (subject to certain comments which I shall have to make) 
there have been only two decisions, in each case by a single Judge, 
10 dealing with the construction of the nuisance clause. There have 
been obiter dicta by other Judges, the original dictum being that 
of Prendergasty C.J., as far back as 1885 in Bank of New 
Zealand y. Blenheim Borough{Z). There have also been certain 
dicta in the Court of Appeal, but that Court has never been called 

1 5 upon to decide the meaning and effect of the nuisance clause. 

So far, therefore, as this Court is concerned, it is free to interpret 
the section in accordance with its own opinion as to the true con- 
struction ; and notwithstanding the great reputation of the 
learned Judge on whose dictum the subsequent decisions were 
20 based and the eminence of the learned Judges who followed that 
dictum, and although as a Judge of the Supreme Court I should, 
of course, be bound by them, I feel, with the most profound respect 
for the opinions of the earlier Judges, that if, as a Judge of this 
Court, I come to the conclusion that the section has been 

2 5 erroneously construed in the past it is my duty to say so. 

But we are told : stare decisis. To that suggestion there are 
several answers. First, as it seems to me, and as I have already 
said, the precise point in this case has never been decided or con- 
sidered in any of the previous New Zealand cases ; and, even in 
30 the cases in which it is said the construction of s. 173 (or rather 
its predecessor) has been the subject of express decision, it seems 
to me that any statements that s. 173 refers only to public 
nuisances — and it is those statements upon which the defendant 
here relies — ^were unnecessary to the decision in any of the cases 

3 5 before the Court, and must, therefore, be regarded as nothing 

more than mere obiter dicta. Secondly, this case is not like a 
decision on a conveyancing question which has been consistently 
acted upon and in reliance upon which titles have been accepted. 
Thirdly, if the stare decisis principle is acted upon, the result would 
40 be that the plaintiff has suffered damage for which he has 
no remedy and for which he would have had no remedy in 
anticipation by compensation. My reason for saying this will 
(2) [1914] 3 K.B. 772. (3) (1885) IST.Z.L.R. 4 S.C. 10. 
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be given later. Fourthly, the first case in which it can be argued 
that the construction of the section ivas the subject of actual 
decision was only in 1917. In Robinson Brothers ( Brewers)^ Ltd. v. 
Durham County Assessment CommiUee{4b) the House of Lords 
did not hesitate to overrule a decision of a Divisional Court which 5 
had stood for forty years and had regulated the practice of rating 
during that period, upon the grounds that the decision was 
erroneous in law and its operation was unjust. That judgment 
of the House of Lords is, in my opinion, clear authority for saying 
that this Court, in the present case, is not bound by the principle 10 
of stare decisis. 

Then it is said that inasmuch as, since the decisions of two 
Judges of the Supreme Court, the Legislature has consolidated and 
amended the Municipal Corporations Act on more than one 
occasion and has re-enacted the nuisance clause without amend- 1 5 
ment, it must be deemed to have accepted and acted upon the 
interpretation placed by the Court upon the section. I italicise 
the word '' decisions ’’ because, as I shall endeavour to show later, 
the statement relied upon by the defendant in this ease, when 
carefully examined, cannot be regarded as decisions at all. The 20 
argument is based upon various authorities, including a state- 
ment by Griffith, GJ., in D'Mmden v. Pedder{5), approved by 
Lord Halsbury when delivering the judgment of the Privy Council 
in Webb v. Outrim{%), and quoted by Lord Blanesburgh in 
Barras v. Aberdeen Trawling and Fishing Co., Ltd.ifl) : ''When 25 
" a particular form of legislative enactment, which has received 
" authoritative interpretation, whether by judicial decision or 
" by a long course of practice, is adopted in the framing of a later 
" statute, it is a sound rule of construction to hold that the words 
" so adopted were intended by the Legislature to bear the meaning 30 
"which has been so put upon them’’(S)- But that that state- 
ment can be carried too far is shown by the judgment in Robinson 
Brothers (Brewers), Ltd. v. Durham County Assessment Com- 
mittee{9). 

In the present case no argument can be based upon what 3 5 
Prerdergast, C.J., said in 1885, because that was not an 
authoritative interpretation but merely an obiter dictum. It was 
not until 1917 that the interpretation of the section was first con- 
sidered in an actual decision. Consequently, the principle relied 
upon by the defendant cannot apply to any consolidation—and 40 


(4) [1938] A.C. 321. 

(5) (1904) 1 C.L.R. 91. 


, (5) (lyu-S:) 1 u.ju.jv, 

(6) [1907] A.C. 81, 


(7) [1933] A.C. 402, 432. 

(8) (1904) 1 C.L.B. 91, 110. 

(9) [1938] A.C. 321. 


'"■wii 
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15 


20 


there were several-prior to 1917, when LyUle v. Hastings 
Borough(10) was decided hj Edwards, J. In 1920 a consolidating 
Municipal Corporations Act was passed, reproducing the nuisance 
clause unaltered. Then came a decision of Stont, C.J., in 1924, 
in O'Brien v. Wellington City Corporation{ll), and in that case 
the learned Chief Justice, referring to the decision of Edwards, J., 
in 1917, said: ‘‘That case seems to me directly in point, 
“ but counsel for the plaintiff contended that that case was 
“ wrongly decided. I am of opinion that I must treat that 
“ decision as binding on me, and if it is to be upset, leaving it to 
“ the Court of Appeal to do so, because that decision has been 
“ enacted upon and assumed to be the law in New Zealand for 
“ many years "{12), I shall discuss O'Brien's case later, as well 
as Lyttle's case ; but at the moment I simply cite the passage 
to show that 8tout, C.J., regarded the matter as one where it was 
open to the Court of Appeal to reverse his own then decision and 
the decision in 1917 which he was following. Following the 
passage that I have cited, the learned Chief Justice said : Nor 
“ are there any English cases that can be quoted showing that that 
“decision \i,e,, the New Zealand decision in 1917] is wrong ’'(13). 
That statement certainly does not appear to be correct. At the 
time when it was made, there were certainly two, and I thtok no 
fewer than four, decisions of the English Court of Appeal, to which 
I shall refer later, directly contrary to the New Zealand decision 
or dictum in 1917 to the effect (as interpreted by Stout, C.J.) that 
the nuisance clause refers only to public nuisances, which decision 
or dictum the Chief Justice purported to follow. Later on, in 
August, 1933, there was a dictum of Ostler, J., to which also I 
shall refer later. Then on December 20, 1933, there was enacted 
by the Legislature the Municipal Corporations Act at present in 
force, the title to which was “ An Act to consolidate and amend 
“certain Enactments of the General Assembly relating to 
“Municipal Corporations,” and that Act includes as s. 173 the 
previous nuisance clause unaltered. I do not think that in all 
35 these circumstances the case comes within that portion of the 
judgment of Lord Macmillan (concurred in by the other learned 
Lords) in Robinson Brothers {Brewers), Ltd, v. Durham County 
Assessment Committee{l4 :) : “ I recognize that where a term or 
“ expression which has an established judicial connotation occurs 
“in a statute Parliament may weU be taken to have employed 
“ it in conformity with this usage ”(15), If I am right in saying, 
(10) [1917] N.Z.L.R. 910; G.L.R. 


25 


30 


40 


[1917] N.Z.L.R. 
553 

(11) [1928]* N.Z.L.H. 
G.L.E. 129. 


(12) jm„220; 132. 

(13) Ibid,, 220 ; 132. 

215 ; [1925] (14) [1938] A.C. 321, 

(15) Ibid,, 340. 
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first, that the precise point which falls for determination in the 
present case never arose in any of the decided cases and therefore 
has not been the subject of Judicial consideration, and, secondly, 
that there never has been a decision ’’ that s. 173 of the 
Municipal Corporations Act refers only to public nuisances, but 5 
only obiter dicta to that effect, it does not seem to me that the 
principle contended for should avail the defendant, as mere obiter 
dicta do not amount to ‘‘ established Judicial connotation ’’ or 
authoritative interpretation by Judicial decision.” 

It is clear that if a statute confers upon a local body 10 
the power to construct, operate, and maintain a public work, the 
proper exercise of which power may occasion a nuisance, and 
such nuisance is thereby created, no action lies against the public 
body in respect of such nuisance. This has been clearly settled 
by a long line of authorities, and the legal position is the same 15 
whether the right to compensation has or has not been given to 
persons who suffer injury. It is not necessary to cite numerous 
authorities. It is sufficient to refer to London^ Brighton, and South 
Coast Railway Co. v. Tru7mn{l%) and Green v. Chelsea Water- 
works Co.{YI). I refer to the last-mentioned case because of its 20 
similarity, so far as the facts are concerned, to the case now under 
consideration. It was the case of a waterworks company, one of 
whose mains had burst, with the result that water flooded the 
plaintiff’s premises, causing considerable damage. The company 
was authorized by Act of Parliament to lay the main, and it was 2 5 
held that in the absence of negligence the company was not liable 
in damages. But in all the English cases (including Green's case) 
where the undertaking authority has been held not liable 
for nuisance there was no nuisance clause. Therein lies the 
distinction (except in so far as the matter may be affected by the 30 
New Zealand authorities) between the English cases relied upon 
by the Corporation here and the present ease. 

That distinction brings me to a consideration of the interpreta- 
tion of s. 173, and I propose to consider it as if it were res Integra 
and first to consider it by itself and then in conjunction with the 3 5 
compensation provisions of the statute. 

It is suggested that the section refers to a public nuisance 
only and does not include a private nuisance. But why ? I 
may say in passing that the Publid ' Works Act, 1928, does not, 
nor did any preVious Public Works Act, so far as I am aware, 40 
contain a nuisance clause. Section 173 certainly is not in terms 
limited to public nuisances. On the contrary, if the golden rule 
(16) (1886) 11 App. Cas. 46, ' (17) (1894) 70 L.T. 547. 



of eonstruetion is to be applied, and the words are to bo given 
their primary and ordinary meaning, the section includes all 
nuisances, whether public or private. . The suggestion is that the 
words ''or shall deprive any person of any right or remedy he 
5 ''would otherwise have against the Corporation or any other 
" person in respect of any such nuisance ’’ give a right only to a 
person who sustains some special injury by reason of a public 
nuisance beyond that suffered by the general public. I can see __ 
no force in that suggestion. My own view is that the additional Myebs, C.J. 
1 0 words are if anything more appropriate to the conferring of a right 
to damages in respect of a private nuisance. That the nuisance 
clause must be construed with some limitation I admit at once, 
and with that aspect of the case I will deal later. As I 
have already pointed out, s. 173 is not limited to vraterworks, but 
15 is to be read in conjunction with s. 168 and applies to all public 
works. Remembering this, it cannot be the case that " nuisance '' 
in s. 173 could be construed as being referable without modification 
to every public nuisance. I say this because there are various 
kinds of authorized public works the construction and maintenance 
20 of which necessarily involve the creation and existence of a public 
nuisance. This observation applies, for example, to any public 
work which involves the use of electric power, or the erection 
of poles or obstructions in streets and other places. It probably 
and almost certainly applies to the construction and maintenance 
25 of sewerage or drainage systems, septic tanks, &c. It would also, 
where water-mains are laid under private lands, as they may he 
in certain circumstances or under certain conditions, apply to 
the existence of the mains or pipes. The statutory authority 
conferred upon a local body to construct and maintain such works 
30 necessarily therefore includes authority for .the creation and 
existence of such necessary nuisances. If, then, s. 173 is to he 
read as referable to public nuisances without modification, it 
would be in hopeless conflict with the statutory provisions 
authorizing the construction and maintenance of the public work. 

35 With the greatest respect and deference to those who have thought 
and may now think that s, 173 applies only to public nuisances, 

I would say that as a matter of construction I see no reason why 
that should be so, and every reason for interpreting the word 
" nuisance in its ordinary meaning of nuisance, public or private, 

40 subject, however, to the modification which I shall mention later. 

I should say then that, leaving out of consideration for the time ; 
being the existence and effect of any compensation clause — ^that 
is to say, considering for the mohaent merely the authorizing 
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provisions of the statute and s. 173 — ^the latter provision, while 
applying to public and private nuisances alike, would not apply 
to what may be called a necessary nuisance. That is to say, the 
authorizing provisions authorize what may be called necessary 
nuisances such as those I have already mentioned, for which 5 
nuisances no action would lie against the local authority, but the 
local authority would remain liable in respect of any other 
nuisance, whether public or private. That seems to have been 
the view taken by Griffith, C.J., in Fullarton v. North Melbourne 
Electric Tramioay and Lighting Go., Ltd.{l^). 10 

But then comes the compensation clause, s. 171, which is as 
follows 

Every person having any estate or interest in any lands taken under 
the authority of this Act for any public works, or injuriously affected thereby, 
or suffering any damage from the exercise of any of the powers hereby given, ] 5 
shall be entitled to full compensation for the same from the Corporation. 

Such compensation may be claimed and shall be determined in the manner 
provided by the Public Works Act, 1928. 

This provision is substantially the same as s. 42 (1) of the Public 
Works Act, 1928. The present case, however, must be determined 20 
not under the provisions of the Public Works Act, but under those 
of the Municipal Corporations Act. The Public Works Act (in 
which as already stated there is no nuisance clause) is applicable 
only, with the decisions upon it, for assistance in ascertaining the 
extent of the compensation which may be claimed and awarded. 25 
Now, although it would appear that in England ' — Knock v. 
Metropolitan Railway Co. (19) — compensation may be awarded 
to a claimant under the Railway Clauses Consolidation Act, 1845, 
not only for structural damage and depreciation in value of his 
premises but also for damage occasioned to goods therein during 30 
the construction of an authorized work, though apparently not 
subsequently arising from user of the work, it has been well 
established in New Zealand that compensation can be awarded 
only for land taken and for injurious affection to land, or estates 
or interests in land. The question as to the extent of com- 35 
pensation that may be claimed and awarded must depend upon 
the interpretation of the particular enactment or enactments 
authorizing the work and providing for compensation. Of course, 
if a nuisance is authorized as a necessary nuisance and its existence 
involves injurious affection to land, the owner of such land is 40 
entitled to compensation : Fitzgerald v. Kelburne and Karori 
Tramway Co. (20), where it was said that our Legislature in the 
Public Works Acts has departed from the narrower measure of 

(18) (1916) 21 C.L.R. 181, 188. (20) (1901) 20 N.Z.L.R. 406 ,* 4 

(19) (1868) L.R. 4 C.P. 131. , G.L.R. 42. 
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damage defined in Hammersmith and City Railway Co, v, 
Brand{2l) as recoverable under the English Lands Clauses and 
Eailways Clauses Consolidation Acts. But it is clear that in the 
present case the plaintiff could not have claimed compensation : 

5 and this for two reasons. First, because a claim can only be made 
in respect of land taken or injury to land, and no claim for 
compensation lies in respect of probable or possible damage to 
goods ; and, secondly, the possibility of damage resulting by 
reason of water escaping from the mains under the street into the 
1 0 basement of premises adjoining the street would be too improbable, 
speculative, and remote a ground to form the subject of com- 
pensation : Wood V. Taranaki Electric-power Board{22), What 
was said in Wood's case might, I suggest, be interpreted in this 
way : that compensation for nuisance does not lie in respect of 
15 anything but a ‘'necessary’’ and authorized nuisance. In other 
words, s. 173, taken in conjunction with the compensation clause — 
s. 171 — Cleaves the Corporation liable in respect of any nuisance 
which is not a necessary nuisance and which would not found a 
claim for compensation under the compensation section of the 
20 Act. 

I come now to a consideration of the authorities, and I shall 
refer to the English authorities first. The first of the four that 
I have in mind was in 1894 — nine years after the dictum of 
Prendergast, C.J., already referred to. The case in question is 
25 Shelf er v. City of London Electric Lighting Co.{2Z), where the 
defendant company was empowered, for the purpose of supplying 
electricity, to construct such works and do all such things as were 
necessary and incidental to such supply. The company’s 
authorizing order, which was confirmed by statute, contained a 
30 clause, as follows : — 

Nothing in this order shall exonerate the undertakers from any indict- 
ment, action, or other proceedings for nuisance in the event of any nuisance 
being caused by them. 

True, these words are not precisely the same as the words of s. 173 
35 of the Municipal Corporations Act, 1933, but there would be just 
as much reason, in my opinion, for saying that the English clause 
refers only to public nuisances as the ISTew Zealand section. 
Indeed, the very point seems to have been raised in argument 
in one of the English cases — Jordeson v. Sutton, Southcoates, and 
40 Drypool Gas * (70.(24) — ^and rejected(25). Kekewich, J., in 
Shelf er's case (26) held that the strongest view on behalf of the 

(21) (1869) L.B. 4 H.L. 171. (23) [1$95] 1 Ch. 287. 

(22) [1927] N.Z.L.R. 392, 405, 406 ; (24) [1899] 2 Ch. 217. 

G.L.R. 235, 242. (25) Ibid., 226. 

(26) [1895] 1 Ch. 287, 297. 
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company was that nuisances other than those which were 
reasonably necessary were not allowed. This view was confirmed 
by a very strong Court of Appeal, consisting of Lord Halshury 
and Lindley and A. L. Smith, L.JJ.(27). True, in that case there 
was provision for compensation, which, however, was held to be 5 
limited to the execution of the works and did not apply to their 
user when constructed. But the fact that under the New Zealand 
Act, in the cases where compensation can be claimed for injurious 
affection, the claimant is entitled to compensation in respect of 
user as well as the construction of the wmrks, though it forms a 10 
distinction from Shelf er v, City of London Electric Lighting Co., 
is not a distinction in principle. The principle must, I think, 
be the same. The only difference is that in the New^ Zealand 
cases the nuisances for which the Corporation may be liable are 
more limited, in that the nuisances for which compensation may be 1 5 
claimed, and which therefore do not come within the class for 
which the Corporation is made liable under s. 173, are wider in 
scope than under the English provision, where, as in Shelf er^s case, 
the compensation clause was held to be confined to construction 
of the works and not to extend to their subsequent user. 20 

The next case is Jordeson v. Sutton, Southcoates, and Drypool 
Gas Co.{2S), where it was held by the Court of Appeal that the 
defendant company had no statutory authority so to construct 
its works as to occasion a nuisance, and that the nuisance clause 
expressly preserved its liability for nuisance, thus distinguishing 25 
the case from Truman’s case(29). The clause there was as 
follows : 

Nothing in this or the special Act shall exonerate the undertakers from 
any indictment, action, or other proceeding for nuisance in the event of any 
nuisance being caused by them. 

uU 

Then followed Midwood and Co., Ltd. v. Manchester Corpora- 
The defendant Corporation was empowered by an order 
made under the Electric Lighting Acts and confirmed by Act of 
Parliament to supply electrical energy in their district, and for 
that purpose to lay down electric mains, but there was a nuisance 35 
clause similar to that in Jordeson’ s case(31). One of the 
Corporation’s mains fused, and the bitumen in which the main 
was laid in consequence became volatilized into an inflammable 
gas, which accumulated for some time, and then exploded, causing 
a fire by which the plaintiff’s goods were damaged. It was held 40 
that, apart from any question of negligence, the defendant 

(27) [1895] 1 Ch. 287, 308. ($0) [1905] 2 K.B. 597. 

(28) [1899] 2 Cb, 217,. (31) ^'upra, 1. 28. 

(29) (1885) 11 App, Cas. 45. „ ■ ' 
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Corporation was liable to the plaintiffs as for a nuisance b,y reason 
of the provisions of the nuisance clause. 

Then came another decision of the Court of Appeal in 1914 in 
Charing Cross Electricity Supply Co, y. Hydraulic Fotver Oo.{32). 

5 That case is interesting in the light of the present case because 
it -was what may be called a waterworks case. The facts, as taken 
from the headnote, are that the plaintiffs were the owners 
of electric cables which had been laid under certain public streets. 
The defendants were the owmers of hydraulic mains which had 
10 been laid under the same streets under statutory powers. These 
mains burst in four different places, in each case damaging the 
plaintiff’s cables.* The bursting of the mains w^as not due to any 
negligence on the part of the defendants. Two of the mains which 
had so burst had been laid under a private Act which did 
15 not contain the usual clause providing that nothing in the Act 
should exempt the company from liability for nuisance. The 
other two had been laid under a later Act which did contain such 
a clause. The later- Act also provided that the two Acts should 
be '' read and construed together as one Act.’’ It was held (i), 
20 following Midwood's case(33), that the doctrine of Rylands v. 
Fletcher {Z4:) applies not only to cases in which the dangerous thing 
has escaped from the defendant's land on to the plaintiff’s land 
and done damage there, but also to cases in which the site of the 
plaintiff’s injury was occupied by him only under a license and 
25 not under any right of property in the soil, and that in the 
absence of statutory authorization of the nuisance the defendants 
were liable for the damage caused by the bursting of their main, 
notwithstanding that they had been guilty of no negligence, 
(ii) That the effect of the two Acts being read together as one 
30 Act was to take away the privilege which, down to the passing 
of the later Act, the defendants had enjoyed, in respect of the 
two first -mentioned mains, of not being liable for damage done by 
their bursting in the absence of negligence, and that consequently 
in the case of ail four of the mains the defendants were liable as 
35 for a nuisance. The Court in this case consisted of Lord Sumner^ 
Kennedy, L.J., and Bray, J. The nuisance clause was in the 
same terms as in the Jordeson case(35). It does not appear in 
the cases, other than Shelf er's case(36), whether or not there was 
provision for compensation, but, as I have said, that, in my 
40 opinion, does not affect the principle, but only the extent, in the 
case of both public and private nuisances alike, to which 

(32) [1914] 3 K.B. 772. (35) Am, p. 68, 1. 28. ■ 

(33 [1905] 2 K.B. 597. (36) [1S95] 1 Ch. 287, 

(34) (1868) L.R. 3 H.L. 330. 
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the undertaker may be immune from damages. But for the 
existence of the nuisance clause, it would appear that the ease 
must have been decided differently — ^that is to say, in the same 
way as Green v. Chelsea Waterworks (7o.(37), and the plaintiffs 
could not have succeeded in the absence of proof of negligence. 5 
Midwood^s case (38) and the Charing Cross Electricity Supply Co,^s 
case(39) have been approved by the Privy Council in a judgment 
delivered by Lord Wright in North-western Utilities, Ltd.x. London 
Guarantee and Accident Go,y Ltd,{i:^), and what the learned Lord 
said there effectively distinguished Green v. Chelsea Waterworks 10 
Co. {4:1) from such cases as the one now under consideration. He 
said that in respect of liability for nuisance, * or that form of 
liability which is analogous to a liability for nuisance, the rule 
of strict liability has been modified by admitting as a defence 
that what was being done was properly done in pursuance i 5 
of statutory powers and the mischief that has happened has not 
been brought about by any negligence on the part of the 
undertakers (42). And he says that, as an* illustration of this 
well-known doctrine, reference may be made to Green v. Chelsea 
Waterworks 00.(43), where Lindley,lj.J., said of Rylands v. 20 
Fletcher : That case is not to be extended beyond the legitimate 
^‘principle on which the House of Lords decided it. If it were 
extended as far as strict logic might require, it would be a very 
oppressive decision ”(44) . But I assume from the later authorities 
that Green v. Chelsea Waterworks Co. must have been differently 25 
decided had there been a nuisance clause in the statute. Lord 
Wright says : '' Where undertakers are acting under statutory 

"^powers it is a question of construction, depending on the 
'‘language of the statute, whether they are only liable for 
'‘negligence or whether they remain subject to the strict and 30 
"unqualified rule of Rylands v. Fletcher (L.R. 3 H.L. 330). Thus 
"in Charing Cross Electricity Supply Co. v. Hydraulic Power 
" Co. { [1914] 3 K.B. 772), it was held (following the previous 
" decision in Midwood and Co., Ltd. v. Manchester Corporation 
" ( [1905] 2 K.B. 597), that the defence of statutory authority 35 
" was limited by a clause in the statutory order providing that 
"nothing therein should exonerate the Corporation from liability 
" for nuisance ”(45). Again in the Court of Appeal in Collingwood 
V. Home and Colonial Stores, Ltd.{4^), Lord Wright, M.R., refers 


(87) (1894) 70 L.T, 547. 

(38) [1905] 2 KB. 597. 

(39) [1914] 3 KB. 772. 

(40) [1936] A.C. 108, 119, 120. 

(41) (1894) 70 L.T. 547. 


(42) [1936] A.C. 108, 119. 

(43) (1894) 70 L.T. 547. 

(44) IhU., 549. 

. (45) [1936] A.C. 108, 120. 
(46) [1936] 3 AU E.R. 200. 


to Midwood's case, the Charing Gross Electricity Bujyply Co.'s 
case, and the North^mstern Utilities, Ltd's, case, and he points 
out that the principle of Rylands r, Fletcher has been applied— 
of course, in each case there was a nuisance clause — ^to persons 
5 who carry gas, water, or electricity in their property or in their 
mains in bulk and in large quantities(47). The position seems 
to me to be well summed-up by Griffith, C.J., in Fullarton's 
case (48), where he says : ‘‘In the case of undertakings such as 
“ railways, tramways, telegraphs, or telephones, it is obvious 
10 “ that the authorized works cannot be carried out without doing 
“ many things that are nuisances at common law, such as the 
“ erection of posts and laying of rails on highways and stretching 
“ wires above them. Such nuisances must be taken to be 
“ authorized. The question whether the nuisance complained 
15 “ of in any particular case is authorized by the general words of 
“ the authority may often arise, and may be difficult to determine. 
“ In order to obviate this difficulty a practice arose in England 
“ of providing in the enabling Act that nothing in the Act should 
“ exempt the undertakers from liability for nuisance. See, for 
20 “instance, the case of Charing Gross Electricity Supply Co. v. 
“ Hydraulic Power Go. ( [1914] 3 K.B. 772). Such a clause would 
“ not, of course, apply to what may be called a necessary nuisance. 
“ Oftener the same result was obtained by inserting a provision 
“to the same effect in the order authorizing the construction 
25 “of the works, as in Midwood and Co. v. Mayichester Corporation 
“ ( [1905] 2 K.B. 597) ^’(49). 

I come now to the New Zealand authorities. First of all, 
there is the obiter dictum, for it is no more than that, of 
Prendergast, C.J., in Bank of New Zealand v. Blenheim 
30 Borough{50). That was a proceeding for an injunction claiming 
to restrain the defendant Corporation from making an open drain 
through the land of the plaintiff, and an injunction was granted 
upon the ground that the proposed works ware not authorized 
by the statute — ^namely, the Municipal Corporations Act, 1876. 
35 During the course of His quite short judgment the learned Chief 
Justice referred to the nuisance clause in the Act and to 
the contention made by the plaintiff that that provision applied 
as well to private as to public nuisances. All that the learned 
Chief Justice said was this : I am inclined to think that it is 
40 “ intended to prohibit only public nuisances, and not such injuries 
“ as are general nuisances simply ; this must be so if provision 
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"'is made for compensating persons injuriously affected by the 
"work ”(51). The case was not determined on this ground, and 
indeed His Honour’s observation had nothing whatever to do 
with the actual decision, which was that the works themselves 
were not authorized by statute and that therefore an injunction 5 
must go. But one thing is plain, and that is that what the learned 
Chief Justice then had in mind was that the compensation clauses 
in the statute would have been sufficient to enable the plaintiff 
to recover full compensation for whatever injury he might suffer. 

It seems plain that that would have been so if the w^orks had been 1 0 
within the authority of the Act, for the resulting nuisance from 
which the plaintiff suffered would have been by reason of the very 
nature of the works a permitted nuisance, and any injurious effect 
would have been the subject of compensation for injurious 
affection of the land. The learned Chief Justice indeed says: 15 
"If it had appeared that this work was authorized to be done 
" in the manner proposed, and that the injury to the plaintiff was 
" the inevitable result of the authorized work, and that the 
" defendants could not by the exercise of skill and care have 
" avoided causing these injuries, then I should have been of 20 
" opinion that the matter was one for compensation and the 
" plaintiff would not have been entitled to an injunction ; but 
" nothing of this sort appears ”(52). 

Then came Lyttle v. HastiTigs Borough{6^), There the 
defendant borough, acting under statutory authority, had con- 25 
sbructed a drain having an outfall into a tidal river. Subsequently, 
it being found that in a wet season the water of the river used to 
back up into the drain, the borough constructed a pumpiug-station 
near the plaintiffs’ land with the object of increasing the pressure 
in the drain. More than a year afterwards — ^the plaintiffs’ claim 30 
to compensation then being statute-barred by not having been 
brought within the twelve months — ^wheii there was a flood in 
the river, the plaintiffs’ land was flooded, and they claimed 
damages and an injunction against the borough on the ground that 
its neghgence in. the construction of the pumping-station and in 35 
the conduct of the pumping-operations had caused the mischief. 
Edwards, J., held, first of all, that the plaintiffs’ remedy 
was limited to compensation and that negligence had nothing to 
do with the question and could not affect the extent of the 
borough’s liability. He also held, following the dictum of 40 
Prendergast, C.J., in 1885, that the acts of a municipal Council 

(51) (1885) R.Z.L.R. 4 S.C. 10, 12. (53) [1917] N.Z.L.R. 910 ; G.L.R. 

(52) Ibid., 12. . , 553. 


which entitle persons whose lands have been injuriously affected 
to claim compensation cannot come within the class of nuisances 
in respect of which liability is preserved by the nuisance clause, 
which was then s. 150 of the Municipal Corporations Act, 1908, 
5 and is now s. 173 of the 1933 Act. I make three observations 
on this decision. First, there is not a word of reference in the 
judgment to any of the four decisions of the Court of Appeal in 
England to which I have referred, although the Charing Cross 
10 Electricity Co,^s case{54) was cited in argument on behalf of the 
plaintiffs. It does not appear to have been mentioned in the 
argument of counsel for the defendant, who seem to have cited 
and relied upon the dictum of Prendergast, C.J., in Bank of New 
Zealand v. Blenheim Borough{5^), Secondly, as in the Blenheim 
15 case (had the work there been authorized by statute), the plaintiff 
would have had a claim to compensation in respect of the 
authorized nuisance, so in LyUKs ome Edwards, J., held that the 
plaintiffs actually had a claim for compensation, which, however, 
had lapsed tlirough not being brought within the prescribed period. 
20 Thirdly, a close examination of the report shows that the claim 
was founded entirely upon negligence in the construction and 
maintenance of the drain and in the design and construction of 
the pumping plant. The learned Judge held that the construction 
and use by the defendants of the pumping plant was authorized 
25 by statute, and that the construction and intended use thereof 
entitled the plaintiffs to compensation in respect of their lands 
as lands injuriously affected thereby. He then proceeded to 
deal with the q^uestion whether if the plaintiffs were so entitled to 
compensation they might nevertheless maintain their action by 
30 virtue of the nuisance lause, and this question he answered in 
the negative. He said : '' Compensation cannot be claimed under 
‘‘ the statute unless the act done is authorized by the statute. 
“ If the act done is authorized by the statute, then, although 
apart from the authority given by the statute it would be a 
35 '^nuisance, it cannot be a nuisance within the meaning of 
'' s. 150 ''(56). What the learned Judge held then in effect was 
that the nuisance complained of was a necessary and authorized 
nuisance which would have founded a claim for compensation 
and which was therefore not within s, 150 (the nuisance clause). 
40 That was all that was necessary for the decision, and it seems to 
he all that the learned Judge in fact decided. He does not say 
that the section applies only to a public nuisance. If that is to 

(54) [1914] 3 K.B. 772, 786. (56) [1917] N.Z.LM, 910, 917 ; 

(65) (1885) N.Z.L.R, 4 S.C. 10, 12. G.L.K. 553, 556. 
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be mferred from Ms judgment, it would seem to me to be a mere 
dictum wbicb cannot be regarded as authoritative. 

In Fortescue v. Te Awamutu Boroughi^l), in the Court of 
Appeal two of the four members of the Court, Stout, C,J.(58), and 
Boshing, J.(59), referred to Lyttle's case, but again their observa- 5 
tions thereon were obiter and had nothing whatever to do with 
the point on which the case then before the Court was decided. 
Nor, indeed, does either of them say that the nuisance clause refers 
only to public nuisances. 

In 1924 came the case of O'Brien v. Wellington City Corpora- 10 
tionifiO) before Stout, C.J, The learned Chief Justice followed 
Lyttle V. Hastings Borough and seems to have assumed that it 
was decided on the basis of the previous dictum of Prendergast, C.J. 
Apparently, on that assumption he said that there were no English 
cases that could be quoted to show that the decision in Lyttle' s 15 
ease was wrong. If I am right in this interpretation of 
what Stout, C.J., said, then it would seem that he overlooked the 
four decisions of the English Court of Appeal to which reference 
has already been made. Moreover, he again seemed to be under 
the impression that the compensation clause in the Municipal 20 
Corporations Act afforded a right to compensation in respect of 
every possible nuisance, whether a ‘‘ necessary ’’ nuisance or not. 

The learned Chief Justice says : ‘‘ If it is to be contended that an 
action may be brought for damages sustained through the 
exercise of powers given by the statute because of this s. 169 25 
'' [wMeh is the same as s. 173 of the present Act of 1933] it would 
“ mean that the words of s, 167 [which is s. 171 of the present 
Act] are practically struck out ”(61). With respect, that seems 
to me to be wrong. It cannot be suggested,” the learned Chief 
Justice goes on, that there could be two remedies — ^namely, 30 
a remedy by action and for injunction, and also a remedy for 
“ compensation for the same injury ”(62). I agree ; and the 
learned Chief Justice may have been right in the circumstances 
of the particular case before him. Then His Honour goes on to 
say: “ These sections must, if possible, be read so as to be both 35 
'' effective ”(63). Again I agree, and I say that they are both 
effective according to the construction which I place upon them. 

His Honour's judgment is open to the same criticism as that of 
Edioards, J., in Lyttle's case. He came to the conclusion, rightly 


(57) [1920] N.Z.L.R. 

214. 

(58) Ibid., 289; 218. 

(59) Ibid., ZOO; 223. 


281 ; G.L.R, (60) [1928] N.Z.L.R. 
■ i!-;s a,L.R, 129. 

(61) Ibid., 222; 133. 

(62) Ibid. 

(63) Ibid. 
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or wrongly, that the damage resulting from the nuisance if 
j^sance there were, would have founded a claim to compensation. 
Havmg come to that conclusion, what he proceeded to say or 
_ imply m regard to the nuisance clause being applicable only to 
o public nuisances(64) was, it seems to me, unnecessary to his 

decision in favour of the defendants and was therefore an obiter 
dictum. 

Then, in KirkcaUie v. Wellington City Corporation{65), 
Ostler, J., makes some observations on the point, but they are 
10 purely obiter, as he himself says; “It becomes unnecessary to 
^ decide the question, which was strenuously disputed, as to 
whether the nuisance created by defendants amounts to a pubKc 
nuisance ”(66). He said that the two decisions of Stout, C.J., 
and Munrds, J., following the dictum of Prendergast, C.J., decided 
15 that the nuisance clause in the Municipal Corporations Act 
prohibits only the creation of a public nuisance. But he adds : 
‘‘Moreover they decide that the section does not relate to 
“nuisances for which compensation has been provided ”(67). 
Although it is true that he also says that in his opinion the 
reasoning upon which those decisions are based is incontrovertible, 
his dictum was, as I have said, purely obiter, and the precise point 
that has to be determined now could not have been in his mind. 

In so far as (if at aU) Lyttle’s case(68) and O’Brien’s case(69) 
(or either of them) decide that the nuisance clause applies only 
25 to a public nuisance, they are, in my opinion, wrongly decided, 
and should not be foUowed by this Court. They were based, as 
was the original dictum of Prendergast, O.J., on the hypothesis 
that the compensation provisions provided for compensation 
for every possible nuisance. There are various decisions 
30 subsequent to the dictum of Prendergast, C.J., which, I think, 
show that that hypothesis is erroneous. I can see nothing to 
prevent me as a Judge of this Court from refusing to be bound 
by decisions and dicta of individual Judges, however eminent, 
which were based from the outset upon an erroneous hypothesis 
35 and which are contrary, as it seems to me, to the decisions of very 
strong Courts of Appeal in England. Moreover, with very great 
respect, as I have already said, I think that, once it appears — 
and I think it does appear — ^that the original dictum and 
the subsequent decisions or dicta in New Zealand are based upon 

(64) Ihid., 219, 220; 131, 132. (68) [1917] N.Z.L.B. 910; GLR 

(65) [1933] N.Z.L.B. 1101 ; G.L.B. 663. 

719. .. (69) [1928] N.Z.L.B. 215 ; [1925] 

(66) I6;d., 111.5; 726. , .G.t.E. 129. 

(67) im. 


C.A. 

1939. 

Irvintb 

AHB CO.r 

Ltd. 

Bunbdiist 

City 

COBPORA- 

TIOK. 

Myebs, C.J.' 


n 


BUTTEK WORTH’S . ^OOVBRNMENT REPORTS. [1939] 


aA. 

1939. 

Iryihs 

AFB Co., 

Ltd. 

V. 

B’UBEDIN 

City 

OOBPOBA- 

Tioisr. 

Myebs, C. J. 


an erroneous hypothesis as to the meaning of s. 173, it is tolerably 
clear upon principle and apart from authority that s. 178 refers 
just as much to private as to public nuisances, subject only to 
the modification that the Corporation is not liable to pay damages 
caused by a necessary nuisance, whether dururg construction 5 
of the public work or as a consequence of its user, in respect of 
which the person injured would have been entitled to claim com- 
pensation. 

Since the argument, there have been brought to my notice 
two cases — one in Australia and the other in Northern Ireland — 10 
which were not cited in argument, but which I think I should 
mention: Cox Bros. {Australia)^ Ltd. v. Commissioner of Water- 
worlcs(l0) and Bumiston v. Bangor Gorporation{ll). In both 
cases a claim was made for damages resulting from the escape 
of water from water-mains laid in roads by a Corporation under 15 
statutory authority. In each case the claim failed, the Court 
holding that the action could not succeed in the absence of proof 
of negligence. But the decision in each case turned upon the 
absence of a nuisance clause from the authorizing statute. In 
the Australian case there was a limited provision on the subject 20 
of nuisance, which appeared in the Act as a proviso to a particular 
section, and it was held by the Judge of first instance that the 
operation of the proviso was limited to liability arising from the 
exercise of the powers contained in that section. As pointed out 
by McTiernan, J., counsel for the appellant abandoned the 25 
contention which he made in the Court below that the proviso 
to the particular section extended to preserve the liability of the 
respondent to an action for nuisance in respect of the matters 
with which the appeal was concerned(72). Both Dixon, J.(73), 
and McTiernan, J.{74), pointed out that there was no provision 30 
in the authorizing statute preserving a liability for nuisance 
arising from the conduct or maintenance of the system. The 
position was therefore held to be the same as in Burniston v. 
Bangor Gorporation{75), where there was no nuisance clause at 
all. It appears to me to be implicit from what the learned Judges 35 
said in both these cases that in each case if there had been a 
nuisance clause such as we have in our statute the judgment must 
have been the other way. 

The English decisions, such as Colac Corporation v. 
Summerfield{ld) and Raleigh Corporation v. Williamsifll), and 40 

(70) [1934] S.A.aR. 101; aff. on (74) Ibid., 12%. 

app. 50 C.L.R. 108. (75) [1932] N.I. 178. 

(71) [1932] HJ. 178. (76) [1893] A.a 187, 

(72) (1933) 50 C.L.R. 108, 127. (77) [1893] A.C. 540. 

(73) im., 121. 
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such New Zealand decisions as Qrey County v. Fra 7 iIcpiU(IS), 
Palmerston North Borough t. #i#(79), and Farrelly v, Fahiakm 
County {m), have, to my mind, nothing to do with this ease. In 
the last-mentioned case {Farrelly v. PaMatua County) Stout, O.J., 
5 attempts a classification of the cases in which compensation and 
damages may respectively be claimed, but his classification does 
not include or refer to the class of case now under consideration, 
where the nuisance complained of is not a necessary nuisance 
and does not give rise to a claim for compensation. Indeed, 
i 0 ireither the Public Works Act nor the Counties Act, which were 
the two Acts that had to be considered in Farrelly' a case, con- 
tained a nuisance clause. Frankpitfs case (81) was also a county 
case. Nor did any question of a nuisance clause arise in 
Palmerston North Borough Y, FiU{S2). 

15 That the condition of things in the present case amounted to 
a nuisance cannot be disputed, iord Sumner in the Charing 
Cross Electricity Supply Co.'s oase(83), where similar conditions 
existed, quoted what Collins, M.E., said in Midwood's case(84), 
thus : '‘If that was not a nuisance, I do not know what would 
20 "beone.^’ 

Negligence on the part of the defendant is not alleged in this 
case, but, in my opinion, for the reasons that I have given, the 
action lies as for nuisance quite apart from any question of 
negligence. There are various possible grounds of defence, such, 
26 for example, as act of God; but no such defence is alleged or 
suggested here. In the result, the plaintiff is, in my opinion, entitled 

to recover the sum of £694 2s. 4d., to which amount it is admitted 
the claim must be reduced. 

I may add that the very point that arises in this case — viz., 
30 whether an action lies for nuisance apart from any question of 
negligence — was raised in an action against the Wellington City 
Corporation that came before me in December, 1930. The alleged 
nuisance there was the escape of sewage from a sewage main into 
the basement of premises fronting the street under which the 
35 main was laid. The point, however, did not call for determination, 
as I held on the evidence that the trouble had been caused by an 
earthquake, and that the Corporation was therefore not liable. 
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Ostler, J. This is a case which came before the Chief Justice 
for trial in Dunedin on February 10, 1939, and, there being no 
dispute on the facts, was removed by him into the Court of Appeal 
for argument on questions of law. The admitted facts are that 
between December 24 and 29, 1937, water escaped from a pipe 5 
situated under the surface of Princes Street, Dunedin, which pipe 
was vested in and under the control of the defendants as part 
of the city waterworks, and that water entered the basement 
of premises in Princes Street occupied by the plaintiff company 
and damaged goods stored in the basement. The plaintiff com- 10 
pany sued the defendants for £694 2s. 4d. damages, basing its 
claim entirely upon nuisance, there being no allegation that the 
escape of water from the pipe was caused by negligence. The 
defendants pleaded that the pipe from which the water escaped 
was laid as part of a system of waterworks which had been con- 1 5 
strueted and were being used under statutory authority ; that the 
defendants were not liable in law for the escape of water from the 
pipe in the absence of negligence ; and that the statement of 
claim accordingly disclosed no cause of action. At the hearing, 
the following admissions were made on behalf of the defendants : 20 

(i) That there was nothing about the premises which would enable 
any one to foretell that they would be flooded by city mains; 

(ii) that there was nothing about the premises that rendered them 
specially liable to flooding from city mains, except that the cellar 
was below the level of the street and of the mains. It was 2 5 
admitted by counsel for the plaintiff company that the walls of 
the basement were of rough concrete not plastered, and also that 
the defendants as soon as notified caused the escape of water 
into the plaintiff company’s premises to cease. The learned 
Chief Justice removed the case into the Court of Appeal because 30 
counsel for the plaintiff company admitted that he could not 
succeed unless he could successfully attack certain judgments and 
dicta, some of them of long standing, in the Supreme Court. 

The contention of counsel for the plaintiff company is that the 
defendant Corporation is liable under the rule in Bylands v. 35 
Metcher(l) for damage caused by the escape of water from its 
mains even without negligence, because of the provisions of s. 173 
of the Municipal Corporations Act, 1933, which is in the following 
words : 

Nothing in this Act shall entitle the Council to create a ntiisance, or shall jf) 
deprive any person of any right or remedy he would otherwise have against 
the Corporation or any other person in respect of any such nuisance. 

(1) (186S) L3. 3 H.L. 330. 
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For tlus proposition, rehance is placed upon two decisions of tlie 
English Court of Appeal— ifidtoood arid Go., Ltd,, v. Manchester 
Corporatwn(2) and Charing Cross Electricity Supply Co v 
Hydraulic Power Go.{Z). He admits that the pipes were laid 
6 under statutory authority, though he made a point that such 
authority was merely permissive and not mandatory; but he 
contends that this authority to construct and use a public work 
was granted subject to the Corporation being liable for any nuisance 
created by its user, by reason of the words used in s. 173. In 
1 0 my opinion, it is clear law that where statutory authority is given 
to a local body to construct a pubhc work, whether that authority 
is permissive or mandatory, that local body is not liable for a 
nuisance caused by a user of that public work if that user is in 
pursuance of the statutory authority, unless the Legislature has 
15 provided otherwise. That was decided by the Court of Appeal 
in Green v. Chelsea Waterworks (7o.{4), a case in which one of the 
defendant company’s water-mains burst and flooded the plaintiff’s 
premises. It was held that, no neghgence having been proved, 
the plaintiff had no cause of action, Lindley, L.J., speaking of 
20 the rule in Bylands v. Fletcher, said: “ It is possible that that 
“ principle might have been applied to companies having statutory 
“ authority to make railways or carry water, but the Court has 
“ declined to extend it to such cases ”( 5) . In that case the 

statutory authority to construct the work was merely permissive 
25 though the duty of keeping mains filled when once the work was 
constructed was mandatory. But the Court of Appeal did not 
advert to that point, or endeavour to found its judgment upon it. 
The law is the same, in my opinion, whether the statutory authority 
is a command or a permission. 

30 The question then is whether the Legislature has by s. 173 of 
the Municipal Corporations Act, 1933, provided that a Corporation 
shall be liable for a private nuisance created by the user in pur- 
suance of statutory authority of its waterworks. Now that 
section was first enacted as s. 228 of the Municipal Corporations 
3 5 Act, 1876, in practically identical words, and has been re-enacted 
as s. 207 of the Act of 1900, as s. 150 of the Act of 1908, as s. 169 
of the Act of 1920, and, lastly, as s. 173 of the Act of 1933. In 
1886, some fifty-three years ago, this section first came up for 
interpretation in the Courts in Bank of New Zealand v. Blenheim 
40 Borough{Q), where Prendergast, C.J., expressed the opinion that 

(6) Ibid., m. 

(6) (1886) N.Z.L.R. 4S.C. 10, 12. 
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(2) [1905] 2 K.B. 597. 

(3) [1914] 3 K.B. 772. 

(4) (1894) 70 L.T. 547. 
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.Lt. uiii.y Ku ijuujju aiusances, lor tne reason tnat provision 

•was made for compensating persons injuriously affected by the 
public work. That opinion was no more than a dictum ; it was 
not necessary for the decision of tbe ease; but it remained 
unquestioned, and was apparently deemed to be good law for 
thirty-one years, when the question came up again for direct 
decision in Lijttle y. Hastings Borough{l). In "that ease the 
dictum of Prendergast, C.J., was expressly approved and adopted 
as the correct interpretation of s. 150 of the Municipal Corporations 
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see Grey County t. FTanhpitt{d ) ; Palmerston North Borough v. 
Fitt(lQi) ; and Farrelly y. Pahiatm Oountyill), the last ease being a 20 
decision of the Court of Appeal. In Fitzgerald y. Kelbume and 
Karon Tramway Co., Ltd.{l% it was held that the right to com- 
pensation given by the Public Works Act included compensation 
for damage caused by the user as well as by the construction of the 
public work. It would follow that a claim for compensation 25 
would be the only remedy for damage caused by the user of a 
public work constructed and used by a local body under statutory 
authority, and therefore a private nuisance created by such user 
was not actionable. That this was the law was, I think, established 
in New Zealand before 1920, when the Municipal Corporations 30 
Act, 1920, was enacted. But that Act re-enacted s 169 in the 
same words as s. 150 of the Act of 1908. The point again came 
up for decision in 0 Brien v. Wellington City CorporationilS) 
in which case Stout, G.J., agaiu followed IajUU y. Hastings Borough 
in holding that s. 169 applied only to public nuisances. These 35 
cases were again followed by me in KirkcaUie v. Wellington City 
CorpQration(U). After that decision the Municinal Cornora+.m-nc 
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Act, 1920, was repealed and replaced by the present x4ct of 1933, 
in which s. 173 appears in practically the same words as in all 
the previous Acts. The dictum of C.J., as to this 

section referring only to public nuisances lias been unquestioned 
5 for fifty- three years; in 1917, after it had stood for thirt37^-one 
years, it was expressly laid down as good law in Little v. Hastings 
Borough{l^) . That case has been since approved and followed 
in the instances mentioned. On two occasions after the original 
dictum had been decided to be the law the Legislature has re- 
1 0 enacted the section construed without any alteration in its words 
or meaning. In my opinion, therefore, it must be presumed by 
this Court that the Legislature intended the section to have the 
meaning already given to it by the decisions of the Supreme Court, 
and it is far too late to ask our Courts to reverse the long stream of 
15 authority and put a construction upon s. 173 which it has not been 
thought to bear for over fifty years. If the Legislature intends 
that local bodies should be liable for private nuisances caused by 
their user of public works constructed and used ha pursuance of 
statutory authority, in my opinion it must make that plain by 
20 fresh enactment. The question is purely one of construction. 
In the two English cases relied on the statutes and regulations 
construed were not in the same words as ours. If those cases had 
been decided before 1886 the dictum of Prendergast, C.J., might 
have been the other way. They were both decided, however, 
25 before, and one of them. Charing Cross Electricity Supply Co. v. 
Hydraulic Power Co.(16), was cited in Lyttle v. Hastings 
Borough{ll). But it was evidently thought to be distinguishable, 
and the reasoning upon which the latter judgment is based is, 
in my opinion, sound and satisfactory. 

30 It is contended that Lyttle v. Hastings Borough, if not wrongly 
decided, is distinguishable, because the reason given for that 
decision is that a person injuriously affected by the construction 
of a public work by a local body under statutory authority has a 
statutory right to compensation, whereas in this case there is no 
3 5 such statutory right, and if the plaintiff company has not a right 
of action for a private nuisance it has no remedy. It is true that 
in that case there was a right of compensation given to the plaintiff ; 
but, as was pointed out in the judgment, it was an illusory right, 
for the damage was not suffered until the right to claim com- 
40 pensation for it had expired by effluxion of time. The judgment 
really proceeds on the ground that,; notwithstandh]^ that the 

(15) [1917] N.Z.L.R. 910 ; aUR. 553, (17) {1917} H.Z.L.R. 910; G.L.E. 

(16) [1914] 3 K.B. 772. ^53., 
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plaintiff had no other remedy, as the construction of the work 
was authorized by statute, it could not be held to be an actionable 
nuisance, for so to hold would be to hold that a work creating a 
nuisance which the Legislature had authorized was nevertheless 
unlawful and actionable. The Judgment deals with the con- 6 
struction of a public work, but the same reasoning applies to the 
user of such work. Notwithstanding that there is no other 
remedy provided, if the user of the work is in pursuance of the 
statutory authority, a nuisance created by such lawful user cannot 
be held to be actionable, for to do so would be to hold that unlavLul 1 0 
which the Legislature had authorized. In my opinion, therefore, 
the fact that no remedy has been provided by the Legislature 
cannot dmtinguish LyttU v. Hastings Borough from this ease. 
There is, indeed, a presumption to be made in the construction of 
statutes that the Legislature will not take away private rights 15 
without providing for compensation. But, nevertheless, that is 
sometimes done, and where the words of the Act clearly evince 
that intention they must be construed accordingly. The test as 
to whether a private nuisance created by a local body is actionable 
or not IS therefore not whether no other remedy has been provided, 20 
but whether it has been created in pursuance of statutory authority • 
if it has, then, notwithstanding that the person injured by the 
nuisance has never been given any right to compensation, he has 
no nght of action for nuisance against the local authority ; any 
claim for such damage can be based on negligence alone, which 25 
cannot be presumed to have been authorized by the Legislature. 

I think it is clear that the Legislature has not provided for any 
remedy for such damage as the plaintiff company has suffered 
m this case, for two reasons : (i) Because the right to compensation 
IS limited to the taking of or injurious affection to land ; and 30 
( 11 ) because, even if the damage in this case had been to land and 
not to goods, the possibility of such a claim would be incapable 
of estimation. With regard to the first reason, although s. 171 
of the Municipal Corporations Act, 1933, provides for compensa- 
lon not only for persons whose land is taken or injuriously affected 35 
by the public work, but also for persons suffering any damage 
from the exercise of the statutoiy powers, the section goes on to 
provide that the compensation shall be determined in the manner 
provided by the Pubhc Works Act. That Act makes it clear 
that only damage m respect to land can be taken into consideration 40 
m assessmg compensation : see s. 79 of the Act of 1928 That 

Tf Amendment 

Act, 1936, but such repeal has not altered the law in this respect. 
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The point has been judicially decided in HandUy r. Minister of 
Public Worhs{l^), Russell Y. Minister of Lands, Samsbury v 
Mimster of Lands{19), Hone te Angav, Kawa Drainage Boards, 
and 1^^ V. Taranaki Electric-power Board{2,l). The plaintiff 
5 company could therefore never have had any remedy by com- 
pensation if its goods had been damaged without negligence during 
the course of the construction of the defendant Corporation's 
w^atenvorks. But that fact would not have given the plaintiff 
the right to claim for that damage in an action for nuisance. In 
10 my opinion, the position is the same whether the damage to goods 
is caused by the construction or the user of public works. So 
long as the user is in pursuance of the authorizing statute and 
there has been no negligence in such user, there is no right of action. 
This may be thought unjust, but it may w’^ell have been considered 
15 by the Legislature that, where such works are constructed and 
used by local authorities not for private profit but in the public 
interest, there is reason and justice in this state of the law. 

I cannot agree that the point raised in this case is a new one. 
For many years it has been thought to be the law by the profession 
20 that there was no remedy for a private nuisance caused by the user 
by a local authority of a public work constructed and used under 
statutory authority. During the years that I have been on the 
Bench no such claim has ever come before me for decision ; and 
yet the occurrence of damage through such a private nuisance 
25 must be common. I take it that claims have not been common 
in respect of them, because it has been thought by the legal pro- 
fession that such claims cannot succeed in law. The Legislature 
must, therefore, be presumed to have been aware of the law when 
it made the last two re-enactments of s. 173. The two last 
30 Municipal Corporations Acts were not merely consolidations ; 
they both contained amendments. 

When it was first held that s. 173 applied only to public nuisances, 
it was, of course, not intended to hold that it applied to all public 
nuisances, for so to hold would make it impossible for local authori- 
35 ties in many cases to construct or use the work for which they 
had statutory authority. It must be presumed that what was 
held was that s. 173 was intended to apply only to such public 
nuisances as were not necessarily within the statutory powers of 
the local authority to create, and that, in my opinion, is the law 
40 at the present time. 

(18) (1914) 16 G.L.R. 683. (20) (1914) 83 N.Z.L.R. 1139; 16 

(19) (1898) 17 N.Z.L.R. 241; 1 G.L.R. 696. 

aL.R:15. (21) [1927] N.Z.L.R. 392; G.L.R. 
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For these reasons, in my opinion, judgment should he for the 
defendant Corporation, with costs according to scale on the amount 
of the claim, witnesses’ expenses and disbursements, and an 
additional £25 for the extra days which the argument took in this 
Court. 
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bmTH, J. Tile defendant is a mmiicipai Corporation under tie 
Mimicipal Corporations Act, 1933. It is authorized by statute to 
constiuct and maintain waterworks. ITrom its waterworks it 

laid pipes, which were part of its w'aterworks, under the surface 
of Princes Street, Dunedin. These pipes, it is not disputed, w’ere 10 
duly and properly laid. Water escaped from one of the pipes 
and damaged the plaintiff’s goods in a basement occupied by the 
plaintiff in Princes Street. The plaintiff sues the defendant for 
damages. The defendant pleads (i) that the pipes were laid 
piusuant to statutory powers, and that the defendant is not liable 1 5 
in law for damage caused by the escape of water from the pipes 
unless caused by negligence on its part; and (ii) that, in the absence 
of negligence, the statement of claim discloses no ground of action 
against the defendant. 

When the case cam© to trial, the only evidence taken concerned 20 
the amount of damages. Certain admissions were also made by 
counsel as foUows ; (i) There is nothing about the premises that 
would emble any one to foretell that they would be flooded by 
city mains ; (ii) there is nothing about the premises that renders 
them specially liable to flooding from the city mains except that 26 
the cellar is below the level of the street and the level of the ; 

(iii) the walls of the cellar are of roueh concrete, not nla.s+^rAH ■ 


Upon these conclusions of fact, the question is whether thc^ 
plaintiff is entitled to rely on the rule in Rylmids v, Fleto}ier{l). 
That rule is subject to certain qualifications and defences. The 
main defence argued was that the defendant was protected by 
5 statutory authority. Mr. Haggitt did also emphasize a submission 
that there was no precedent for making a municipal Corporation 
liable as an insurer in a case like the present ; and he referred to 
Sargood v. Dunedin City Corporatim(2), decided in the year 1888. 
In that case, a heavy rainfall caused a sew'er to be flooded, and 
10 water thereby flooded the plaintiffs’ cellar, extensively damaging 
the plaintiffs’ goods. The relevant statutory po%¥ers and 
restrictions were apparently the same then as to-day. The nuisance 
clause then appeared among the drainage sections of the Municipal 
Corporations Act, 1886, but no liability on the ground of nuisance 
15 was suggested. Neither Williams, J., nor the Court of Appeal 
held that negligence had been proved. Mr. Haggitt urged that 
the eminent lawyers who dealt with that case, both on the Bench 
and at the Bar, would not have overlooked the ground of nuisance 
if they had thought it sound, and that they would not have been 
20 deterred by the obiter dictum oi Prendergast, C.J., uttered three 
years before in Bank of New Zealand v. Blenheim BoTough(Z). 
Upon this, it may be observed that Sargood's case(4) was decided 
many years before Midivood and Co, v. Manchester Corporation(5) 
showed how the doctrine of Bylands v, Fletcher would be developed. 
25 Mr. Haggitfs submission that the case is without precedent does 
suggest an inquiry into the other defences. The act of God or of 
a stranger may be disregarded, as they have not been pleaded. 
Two qualifications of the rule — viz,, that the rule does not apply 
(i) unless there has been a non-natural or extraordinary user of the 
30 land, and (ii) unless the user has been for the defendant’s own 
purposes, may be noticed. 

As to the first of these, nothing could be more usual in New 
Zealand that the use of streets or the land underneath them for the 
laying of water-mains. Yet I do not think that makes the use 
35 a natural one. Water is not always dangerous, and is sometimes 
regarded as falling within the rule and sometimes not. In this 
case, the water was carried in bulk in mains. That renders its use 
dangerous : Collingwood " v. Home and Colonial Stores, Ltd,(6), 
Of. Western Engraving Co, v. Film Laboratories, Ltd. (7), In my 


C.A. 

1939. 

Ibvine 

Ltd. 

Cm- 

COBFOKA- 

TXOl'^. 

Smith, J. 


86 


BUTCBRWOKTH’S LOCAL GOVERNMENT REPORTS. [ 1939 ] 


O.A. 

1939, 

Irvine 
ANI> Co., 
Ltd. 

V, 

Ditinedin 

City 

Corpora- 

tion. 

Smith, J. 


opinion, tliat is sufficient to prevent the use of the streets for that 
purpose from being a natural or ordinary use. 

As to the second qualification, no attempt was made to show 
that the user was not for the defendant’s own purposes. The 
relationship of the plaintiff to the defendant as a ratepayer and 5 
voter is, I think, immaterial. It is true that in Richards v. 
Lothian{S) Lord Moulton, in delivering the judgment of the Privy 
Council, said with reference to Eylands v. Fletcher : It is not 
every use to which land is put that brings into play that principle. 

'' It must be some special use bringing with it increased danger to 1 0 
others, and must not merely be the ordinary use of the land 
or such a use as is proper for the general henefil of the community ”(9). 

The italics are mine. The last phrase is, I think, intended to state 
the antithesis of the phrase for its own purposes.” It does not 
establish that a municipal Corporation carrying water in bulk 15 
in mains under statutory authority would be doing so for purposes 
other than its own. This view is supported by the judgment of 
the Privy Council in North-western Utilities, Ltd, v. London 
Guarantee and Accident Co,{lO). In that case, an hotel, belonging 
to and insured by the respondents respectively, was destroyed by 20 
fire caused by the escape and ignition of natural gas, wliich 
percolated through the soil and penetrated into the hotel basement 
from a fracture in a 12-iii. -pressure main which belonged to the 
appellants, who were a public utility company supplying natural 
gas to consumers in the City of Edmonton. The pressure-main 26 
was 3 ft. 6 in. below the street level. Among the defences urged 
was one that the appellants and the owners of the property destroyed 
had a common interest in maintaining the potentially dangerous 
installation or that the owners had consented to the danger. 
Delivering the judgment of the Privy Council, Lord Wright said : 30 
It is true that in proper cases such may be good defences, but 
they do not seem to have any application to a case like the present, 
where the appellants are a commercial undertaking, though no 
doubt they are acting under statutory powers, while those whose 
■^'property has been destroyed are merely individual consumers 36 
who avail themselves of the supply of gas which is offered. These 
facts do not constitute a common interest or consent in any relevant 
sense ”(11). Similar reasoning applies, I think, to a municipal 
Corporation under our statute. Each citizen has to take his supply 
from the only available source. That negatives the notion of 40 
consent. The Council may sell its surplus water for motive power : 




(8) [1913] A.C. 263. 

(9) Ibid., 280. 


(10) [1936] A.C. 108. 

(11) Ibid,, 120. 
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s. 252 of the Municipal Corporations Act, 1933. That gives the 
Corporation the character, in some measure, of a commercial under- 
taking, and negatives the idea of a common interest. I am of 
opinion that the doctrine of Rylands v. FUtcher is not excluded 
5 by the qualification that the user must be for the defendant’s own 
purposes ; and I may add, generally, on this topic that the very 
presence of the nuisance clause seems to imply that the Legislature 
regards a municipal Corporation as a fit subject for the application 
of the doctrine of Rylands v. Fletcher, 

10 I turn now" to the main defence of statutory authority. Sec- 
tion 173, which provides that nothing in the Act shall entitle the 
Council to create a nuisance, occurs in Part XVII of the Act under 
the heading Public Works.” The heading does not affect the 
interpretation of the statute — s. 5 (/) of the Acts Interpretation 
15 Act, 1924 — but the other sections of this Part, conferring the 
general powers of the Council with respect to its public works 
and also the right to compensation on persons affected thereby, 
show that s. 173 should be given general application. It applies 
to the Councihs waterworks. The statutory authority to construct 
20 and maintain waterworks must, therefore, be read with the injunc- 
tion that such authority shall not entitle the Council to create a 
nuisance. This suggests a possible conflict. If the express 
statutory authority to construct and maintain the waterworks 
involves the creation of a nuisance, either public or private, are the 
25 waterworks thereby prohibited ? In the present case, the plaintiff 
says that the Council has created a nuisance which is prohibited 
by the statute. The Council says that if the proof in the case 
shows that a nuisance has been created, then the nuisance is 
authorized by the statute. 

30 A preliminary question, which was not argued but which seems 
to arise, is whether the words of s. 173 — Nothing in this Act 
shall entitle the Council to create a nuisance ” — are equivalent 
to the w"ords used in the cases on which the plaintiff relies — viz., 
Midwood's case(12) and the Charing Cross case(13). In 
35 Midwood's case the words of the Electric Lighting Order which 
was under review were : 

]^3'othing in this order shall exonerate the undertakers from any indict- 
ment, action, or other proceeding for nuisance in the event of any nuisance 
being caused by them. 

40 The phraseology of this order was held to cover what appears to 
have been the result of accidental failure to repair. In the 
Charing Cross case the words of the nuisance clause were : 

(12) [1905] 2 K.B. 597. (13) [1914] 3 K.B. 772. 
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also held to cover an act of accidental failure 

ti t , f"" sufficient difference bet^reen 

p labcology of the Enghsh miisanee clauses and the 
Zealand clause to indicate that a Corporation might “ cause ” 
d-n accidental escape of water but would not “ create ” it Th- 
suggested (hfference is that damage by non-feasance would be 

that were _so, then a municipal Council would be prohibited onlv 

ftrteT?f r ^ by doing sJmething which 

It intended to do by virtue of its statutory powders, not from misinc 

thriZr miintentional non-feasance. Upon 

Ahli construction should be adopted 15 

wlTev they w-era fri ^e 

y veie laid liable to deteriorate and eventually if not 
renewed, to burst In a large city, such bursts le, I beheve 
uncommon. In my opinion, if the pipes burst bv reason of 
accidental and unintentional failure to repak or renew “theXilrd 20 
should nevertheless be said, viewing the'whole of 5 Ipe^rnt 

+h 1 - n ^ rf It is in this wide sense of causation 

to ^^»t.l „a uni^ntio^ to “L 

O.J., in £an/c of New Zealand v. Blenheim Bwouahim T 
propose now to refer to that oa» and to enbtoqnent n’w ztl J 

o»es on tie pontt, and to add, bj way of consent, rerrents“o 
eases in other jurisdictions. imerences to 

yeaJ'lssrth? decided in the 35 

fCnT Corporation proposed to construct a drain through 

he plamtiff s land which would create a nuisance by causing watm 

for theSotSTpr^!^ c7 

etatotory 00 ^^ wSS dO 

onstract a dram which would have the effect aUegeJ he would 
to™ ttonght a oontliot wonld ha™ arisen between statntony 
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suggestion 

that the col^fhct might be resolved by construing the nuisance 
clause as applying only to public nuisances. Tiiis construction 
^ would have permitted a Corporation to create private nuisances 
a so long as they were within the terms of the statutory authority 
The basis of the dictum was that as there was a compensation 
clause under which persons affected by a private nuisance could 
be compensated, private nuisances were not prohibited. 

In m. Kilda Borough v. Smith{16), decided in the year 1902 
lO the plaintiff claimed that the Council VTongfully and negligently 
constructed and allowed a drain or ditch to remain unprotected 
and uncleansed and the bank to remain in an insecure and faulty 
condition, whereby his horse fell and was injured. The case was 
heard by a Magistrate and there was an appeal on point of law 
15 The Magistrate had referred both to negligence and to nuisance', 
but had apparently used the word “ nuisance ” to show that he 
meant the drain was obviously a source of danger to the public 
and that the Corporation had taken no precautions whatever to 
prevent its being a source of danger. The learned Judge held 
20 that on this ground the Magistrate had found negligence against 
the borough, and his judgment was upheld as there was evidence 
to support his finding. The learned Judge, however, referred 
to the question of nuisance on the assumption that if the drain 
had been protected by a fence it would have been in law a nuisance 
25 although the source of danger would have been removed. The 
learned Judge then went on to refer to the Magistrate’s statement 
that the creation of a nuisance was forbidden, and said : “ The 
“ Magistrate has said that the statute forbids the creation of a 
rruisance. But if any particular work, expressly authorised 
30 “by the statute, must from its nature be in law inevitably a 
“ nuisance, 1 doubt if this prohibition would prevent the construc- 
“tion of such a work. In such circumstances the prohibition 
“ merely emphasizes the existing law, which is that although there 
“ may be a right to create a nuisance, yet there is a duty to take 
4 0 “every precaution to prevent such a nuisance being a source of 
“ danger ”(17). The learned Judge here took a different line 
from that suggested by PrendergaM, C.J., in resolving a conflict 
between the statutory authority to execute and Tna.int.MTi g, work 
and the statutory prohibition against the creation of a nuisance. 
35 It is true that a fence in a highway would be a public nuisance, 
but the learned Judge did not suggest that pubho nuisances were 
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prohibited and private nuisances permitted. His language is 
general, and covers both. He took the view that if the work 
Irvine expressly authorized by the statute would from its nature be in 
'' inevitably ’’ a nuisance, it would not be prohibited by the 
V. * nuisance clause. The learned Judge’s view is similar to that 5 
given twenty-seven years later by Viscount Dunedin in Manchester 
Corpora- Oorporation v. Farnworth{lS), where he says : '' When Parliament 
authorized a certain thing to be made or done in a certain 
Smith, L place, there can be no action for nuisance caused by the making 

or doing of that thing if the nuisance is the inevitable result of 10 
''the making or doing so authorized ”(19). Both these Judges 
choose the discrimen of " inevitability ” as the proper one. The 
same view, in effect, was taken in Fullarton v. North Melbourne 
Electric Tramway and Lighting Co, (20) by Griffith, C,J., who 
thought that the distinction lay in the " necessity ” for the creation 1 5 
of a nuisance in complying with the statutory authority and spoke 
of the excuse for the nuisance as being " co-extensive with the 
" necessity ”(21). 

The next Hew Zealand case is Lyitle v. Hastings Borough{22). 

In this case, decided in the year 1917, the defendant borough had 20 
under statutory authority constructed a drain having an outflow 
into a tidal river. The drain was used in connection with a sewage 
plant. It was found that in wet seasons the waters of the river 
used to bank up in the drain, and the defendants installed a pumping- 
station with the object of increasing pressure in the drain. After 25 
heavy rain, the pumping-station was put into operation and the 
plaintiff’s land was flooded with water from the drain, charged 
with sewage-matter. The plaintiffs claimed damages on the ground 
of both negligence and nuisance. The case was heard before a 
jury, but at the close of the evidence, counsel for both parties agreed 30 
that the jury should be asked to assess the damages and that the 
case should be reserved for further consideration, with liberty 
to the Court to determine all other questions that might arise 
and to draw inferences of fact. The statement of claim had 
alleged that the defendants had negligently allowed the drain to 3 5 
remain in a state of non-repair(23). The case shows that the 
learned Judge (no doubt with the approval of counsel) disregarded 
the question of negligent non-repair as a cause of action, and stated 
a series of questions concerning the construction and use of the 
defendant’s pumping-station upon which he decided the case. He 40 

(18) [1930] A.C. 171. (22) [1917] N.Z.L.R. 910 ; G.L.R. 

(19) 183. 553, 

^ (20) (1916) 21 O.L.R. 181, (23) 553. 

(21) lUd„ 188, 189. , , ^ 
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held that the construction and use of the punxpiiig-statioji were 
authorized by statute ; that the plaintiff’s land was injuriously 
affected thereby ; that the plaintiffs thus had had a right to com- 
pensation under the statute, though it was then barred by lapse of 
o tune ; and that the statutory remedy of compensation excluded a 
right of action at common law. He also held, though it was not 
necessary to the decision, that the plaintiffs could have no action 
under the nuisance clause (s. 150 of the Act of 1908), because, follow- 
ing the dictum of Prendefgast, C.J., that clause did not prohibit the 
10 creation of a private nuisance. The ground of the reasoning is 
that, if such a nuisance were prohibited, a drain could not 
be constructed on private lands. Yet the learned Judge refers 
to a tramway with its centre poles as a nuisance in the highway. 
On his construction of the ^ nuisance clause, that would be 
15 prohibited. Nevertheless, he says it would have been quite 
impossible to hold that a tramway constructed under either of 
the Acts of 1876 and 1886 was a nuisance within the meaning of 
the section in each of those Acts which was reproduced in the 
Act of 1908 as s. 150. The learned Judge does not refer to the 
20 Municipal Corporations Act of 1900 in which, as the learned Chief 
Justice has pointed out, the nuisance clause was first given, by 
its placing in the Act, a general application to the public works 
of a municipal Corporation. Yet the reasoning would apply, 
with the result that if the Act authorized the construction of a 
25 tramway with poles in the streets, that would be a nuisance and 
would be prohibited. In my opinion, this is not the law. If the 
learned Judge had had his attention called to the test suggested 
by Williams, J., in 8l Kilda Borough v. Smith{2^), it might 
well be that he would not have dealt with the nuisance clause 
30 or would not have adopted the construction of it which he 
did. 

In Fortescue v. Te Awamutu County(25), decided in the year 
1919, a road, a culvert, and a drain had been constructed by a 
private owner in such a way that water was collected in the culvert 
35 from the road and then carried by the drain and discharged at a 
point in such a position that it flowed thence on to the appellant’s 
land. The road, culvert, and drain became vested in the borough, 
and the water continued to be collected and discharged as before. 
The Corporation was held not liable for the damage so caused, 
as no act of its own had created or increased the nuisance. 
Counsel for the defendant borough had cited LyttU v. Hastings 


(24) (1902) 21 N.Z.L.R. 

a.L.R. 342. 
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Borouglh{%%) to support a submission that, under the nuisance 
clause, a Corporation was entitled to maintain a private nuisance. 
8tout, C.J,, said: ''A municipality acting in pursuance of the 
Municipal Corporations Act, 1908, cannot be sued for injury 
done by the performance of such public work ”(27). On this 5 
basis, he said the onty remedy was compensation, and he also 
referred to the nuisance clause which, he said, had been held in 
Lyttle V. Hastings Borough to refer to a public nuisance, not a 
mere injury to a private omier. Chapman, J., treats the ease as 
one of non-feasance in a highway(28). He indicates, citing 10 
Bathurst Borough v. Macpherson{2%), as explained in later cases, 
that nuisance in the highway would only arise from active 
interference resulting in the creation of the nuisance. Sim, J., 
treats the case as one of non-feasanpe in a highway(30), and says : 

“ The liability for a nuisance arises at common law,” and refers 1 5 
to Sydney Municipal Council v. Bourhe{Zl) in which the Bathurst 
case was explained(32). Tims, though the nuisance clause, then 
s. 150 of the Municipal Corporations Act, 1908, was cited to 
support the right to maintain a private nuisance arising from 
the discharge of water from a road, neither Chapman, J., nor 20 
Sim, J., referred to it for that purpose. Basking, J., treats the 
case as one of actionable misfeasance unless the borough could 
justify under statutory authority, which he held it could do{33). 

He holds that the only remedy of the plaintiff is a claim 
for compensation, and cites Lyttle' $ case as an authority on that 26 
point. He does not suggest that the nuisance clause can have any 
application. It may be said that he thereby accepted the view 
that the nuisance clause applied only to public nuisances. If 
so, he would be followiiig Lyttle's case for that purpose ; but he 
gives no indication of his view. He so clearly holds that 30 
the damage was due to the maintenance of the works by tihe 
borough in virtue of its statutory powers that it is not impossible 
he had in mind the distinction suggested by Williams, J., in St, 
Hilda Borough v. Smithi^4:) — viz,, that the nuisance was 
inevitable, and therefore not prohibited though it amounted to 36 
misfeasance in respect of a road. In my opinion, there is nothing 
in Fortescue's case to justify the contention that the Court of 

(26) [1917] N.Z.L.R. 910; G.L.R. (31) [1895] A.C. 433, 

553. (32) Ibid., 440. 

(27) [1920] N.Z.L.B. 281, , 288 ; (33) [1920] N.ZX.R. 2Si, 299 ; 

G.L.R. 214, 218. ' .V \ ' G.L.R. 214, 223, 

(28) /bid., 292; 220. ^ (34) (1902) 21 -N.Z.L.B. 205; '4 

(29) (1879) 4 App. Gas. 256. ■ G.L.R. 342, 

(30) [1920] N,Z.L,M, 2Bh 206;^ '207; 

G.L.R. 214, 222. 
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Appeal regarded Lyttle's case as an authority for the proposition 
that the nuisance clause prohibited only the creation of a public 

The next case is O'Brien v. Wellington City Council{^6), 
5 decided in the year 1924. In that case the nuisance arose from 
the erection of an electric-power house. The nuisance clause 
appeared to be applicable. Stout, C.J., did not mention 
the English cases of Midwood and Co,, Ltd, v. Manchester Corpora- 
tion{S6), or Charing Cross Electricity Supply Co, v. Hydraulic 
10 Power Co,{d7), or St. Kilda Borough v. Smith{dS), but relied on 
Lyttle V. Eastings Borough{B9) as a decision that the nuisance 
clause did not prohibit the creation of a private nuisance. 
0 Brien s case is the decision of a single Judge, and it is in direct 
conflict with the submissions now made for the plaintiff. 

15 The last case is Kirkcaldie v. Wellington City Council{4Sy), 
where the nuisance was created by a septic tank designed to 
discharge into a stream. Ostler, J., held that the Corporation 
had infringed the rights of the plaintiff to his freehold land without 
statutory authority, and it became unnecessary for him to consider 
20 the conflict between an act authorized by statutory authority 
and the section of the Municipal Corporations Act prohibiting 
the creation of a nuisance. He did, indeed, refer to the 
case of Lyttle v, Hastings Borgugh{4A) and to the dictum of 
Prendergast, C.J., in Bank of New Zealand v. Blenheim 
25 Borough{4:2) with complete approval, but His Honour’s opinion 
was unnecessary to his decision. 

From this review of the cases, I am of opinion that it is open 
to this Court to place the construction which it thinks proper 
upon s. 173 of the Municipal Corporations Act of 1933. There 
30 has been no such authoritative and well-known interpretation 
of the nuisance clause in the Municipal Corporations Acts to 
justify the conclusion that when the Legislature re-enacted the 
clause in the years 1886, 1900, 1908, and 1933, it did so with the 
intention that the section must be read against its plain and 
35 ordinary meaning as applying only to public nuisances. The 
observations of their Lordships in Barras v. Aberdeen Steam 
Trawling and Fishing Co., Ltd.{^Z), seem to me amply to justify 

(35) [1928] N.Z.L.B. 215; [1925] (40) [1933] N.Z.L.K. 1101; G.L.R. 

G.L.R. 129. 719. 

(36) [1905] 2 K.B. 597. (41) [1917] KZ.L.R. 910 ; G.L.B. 

' (37) "[1914] '3 K.B. 772. ' ' " " m, ' 

(1902) 2r N.Z.L.R. 205 ; 4 (42) (1885) K.Z.L.B. 4 S.C. 10, 12. 
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this view. Nor is there any ground for applying the principle 
of stare decisis. 

How then should the nuisance clause be construed ? In 
my opinion, it applies to all nuisances, whether public or private, 
and prohibits ail nuisances winch are not the inevitable result 5 
of the exercise of the statutory powers. For the test of 
inevitability, I adopt, with all respect, the view expressed by Lord 
Dunedin in Mamhester Corporation v. Farimorth{4,4:) : '' When 
" Parliament has authorized a certain thing to be made or. done 
"in a certain place, there can be no action for nuisance caused 10 
"by the making or doing of that thing if the nuisance is the 
"inevitable result of the making or doing so authorized. The 
"onus of proving that the result is inevitable is on those who 
" wish to escape liability for nuisance, but the criterion of inevita- 
" bility is not what is theoretically possible but what is possible 15 
"according to the state of scientific knowledge at the time, 

" having also in view a certain common-sense appreciation, which 
" cannot be rigidly defined, of practical feasibility in view 
" of situation and of expense ”(45). 

It is not disputed that the legislation under which the 20 
defendant’s pipes were laid was to the same effect as the legislation 
of Part XX of the Municipal Corporations Act of 1933. Since 
they were laid, they have been^ maintained and, at the time the 
main burst, they were being maintained under the Act of 1933. 

I thinli the express authorizing form of that legislation brings the 25 
Council, when it lays its pipes beneath the surface of its streets 
and thereafter maintains them, within the principle that Parlia- 
ment has authorized a certain thing to be done in a certain place : 
Jones V. Festiniog Railway (7o.(46), per Blackhurn, J.(47). But 
I am not satisfied that the escape of water was inevitable. 30 
Counsel for the defendant submitted that the proof did not 
establish a nuisance. The true view is that the escape created a 
nuisance and that the onus is on the defendant to show that the 
escape, according to the standard laid down by Lord Dmiedin, 
was inevitably part of that which the Legislature had authorized. 35 
The defendant has not discharged this onus, and is therefore not 
protected from the application of the doctrine of Rylands v. 
Fletcher. 

The next question is whether the plaintiff’s remedy is excluded 
by the right to compensation. There are many cases which show 40 
that where the oompens$tti<m clause appHes, a remedy by action 


(44) [1930] A.C, 171. , . 

(45) Jbid„ 183. 




(46) (1868) L.R. 3 Q.B. 733. 

(47) Ibid.,^Z6. 
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IS excluded : OoUc Corporation v. 8ummerfield(i8). Other 
authorities on the point, including New Zealand cases, are cited 
by Edwards, J., in his judgment in Lyttk v. Hastings BoroughiiQ) 
One of the decisions there referred to, Farrelly v. PaUatua 
5 Oounty(50), is a decision of the Court of Appeal. The fundamental 
question is, however, whether compensation can be claimed for 
the act which has caused the nuisance. In my opinion, it is clear 
that no compensation can be claimed on the basis that the 
authorized works will be aUowed to faU into disrepair and remain 
10 unrepaired. In Aitcheson v. Bruce Gounty{51), Williams, J., 
considered this question in relation to liability arising from’ 
non-repair and said ; “ Compensation could not be assessed on 
‘‘ the basis that the works would be allowed to fall into disrepair 
‘‘ and remain unrepaired. The compensation is for injury done 
15 ‘‘by the construction and maintenance of the works designed, 
“not for injury done by their non-maintenance ”(52). The 
learned Judge was here stating his view of the right to com- 
pensation conferred by s. 27 of the Public Works Act, 1882, which 
is to the same effect as s. 171 of the Municipal Corporations Act, 
20 1933. His view is supported by the reasoning of Eixon, J., in 
Metropolitan Water, Sewerage, and Drainage Board v. 0. K. Elliot, 
Ltd.{S3). That learned Judge there discusses the right to 
compensation in relation to the power of maintenance, and points 
out that the language of the New South Wales statute conferred 
26 a right to compensation upon a party who had some specific 
interest in land which was affected by an operation of maintenance. 
The Board was required to “ inflict as little damage as possible. 
The right to compensation was therefore dependent on some active 
operation of maintenance. The learned Judge then said : “An 
30 “outburst of water in the street results, not from some active 
“work of maintenance, but from the failure of the pipe to 
“ withstand the pressure of the water with which it is charged. 
“It is charged with water in the exercise of the Board’s power, 

“ and duty, to maintain a supply of water. .' . . Clear 
35 “ expressions are needed before statutes, giving a general right of 
“ compensation in respect of public works and undertakings, are 
“ construed to impose an absolute liability upon an authority for 
“ every accidental loss which may be suffered in the course of its 
“ daily conduct. . . . Damage from the escape of water 




(48) [1893] A.C. 187. 


(51) (1896) 15 N.Z.L.E. 483, 


(49) [1917] N.Z.L.R. 910, 916 (52) Ibid., 485, 486, 


GX.R. 553, 555. 

(50) (1903) 22 N.Z.L.R. 683; 

aL.R. 294. 


(53) (1934) 52 C.L.B, 134. 
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^‘from a bursting main is not, in my opinion, injurious affection 
to land from the exercise of a power of maintenance ”(54). This 
reasoning seems to me to apply to s. 171 of our Municipal Corpora- 
tions Act, 1933, which gives compensation to every one suffering 
“ any damage from the exercise of any of the powers hereby 5 
''given.” When compensation is sought in respect of the power 
of maintenance, what must be assumed is the " exercise ” of the 
po'wers, not that they will not be exercised and the works allowed 
to decay. In the present case, the nuisance has been caused not 
by the exercise of the power to repair and renew, but by the failure 1 0 
to exercise it. The damage is not covered by the compensation 
clause. On the other hand, the nuisance clause itself gives the 
clear expression that is required to impose liability on the 
principle of Rylands v. Fletcher for accidental injury. The 
plaintiff is therefore entitled to bring its action and to succeed 15 
in it. 

I desire to reserve my opinion on two points. The plaintiff’s 
claim under Rylands v. Fletcher is based on some occupation of 
land. The claim for damage to the plaintiff’s goods is fortuitous 
and incidental. The right to compensation under the Act must 20 
relate to damage affecting an interest in land : Russell v. Minister 
of Lands{56) and Wood v. Taranaki ElectriC‘power Board(56), 
Assuming the plaintiff’s basement was used for storing goods, I 
express no opinion on the point whether the remedy under the 
compensation clause was excluded and a remedy by action became 25 
available by reason (i) of the damage to the goods not being 
damage affecting an interest 'in land or (ii) of the possibility of 
such a claim being incapable of estimation. 

For the reasons which I have stated, judgment should, in my 
opinion, be entered for the plaintiff. 30 


Johnston, J. The facts are not in dispute, and it is 
unnecessary for me to repeat them. 

The short question is the construction to be placed upon s. 173 
of the Municipal Corporations Act, 1933. Our ultimate tribunal 
has, I think, in North-western Utilities, Ltd. v. London Guarantee 35 
and Accident Co,, Ltd,{\), determined quite clearly that the 
inclusion of a “ nuisance clause of this nature in a statute, con- 
ferring authority to execute works of various kinds, limits the 
immunity statutory authority would otherwise give to the 
consequences of all authorized work, and re-establishes the 40 


(54) (1934) 32 C.L.R. 134, 150, 151 , 


(56) [1927] N.Z.L.R. 392, 406; 
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common-law doctrine, as determined by Rylands v. Fletcher{2). 

If the construction adopted in that case applies to the statute 
we are considering and the plaintiff can show his case to be within 
the principle of Rylands v. Fletcher, he is entitled to damages. 

5 The defendant in turn can meet such a claim if it can show its 
case to be within one of the established exceptions to that 
principle. 

It is suggested that the setting of s. 173 in the Municipal 

Corporations Act, 1933, being different from the setting of the Johhston, J. 
10 nuisance clause in the cases considered by the Privy Council in 
NorthAvestern Utilities, Ltd, v. London Giiarwntee and Accident 
Co., Ltd. (3), in that in those cases the statutory grantees were 
trading corporations, while we are here dealing with a municipal 
Corporation, and because of the presence of a compensation 
15 clause — ^namely, s. 171 — ^in our Act wide enough to embrace claims 
founded on the doctrine of Rylands v. Fletcher and comprehensive 
enough to exclude such claims being pursued as they arose by an 
ordinary action for damages, supports a contention that a more 
limited construction has to be given to the language employed in 
20 s. 173 than ordinary and proper usage attributes to it. 

As I understand it, it is, in substance, the latter of the two 
grounds that has led to dicta of the Judges in Bank of 
New Zealand v. Blenheim Borough{4:) and Fortescue v. Te Awamutu 
Borough{5), that the nuisances referred to in s. 173 are public 
25 nuisances only, and to the decision of Edwards, J., in Lyttle v, 

Hastings Borough{%), to the effect that s. 171 exhausts claims 
founded on Rylands v. Fletcher. Edwards, J., in that case, and 
the Chief Justice, Sir Robert Stout, in O^Brien v. Wellington City 
Corporation{l), proceeded on the sound proposition of con- 
30 struction that our statute must be read so as to give effect so far 
as is possible to both s. 171 and s. 173, but an attribution that 
relegates to s. 171 private nuisances and to s. 173 public nuisances, ,, 

if not justified by the language actually used by the Legislature, 
can, in my opinion, only be supported if the assumedly different 
35 functions of the two sections cannot be otherwise distinguished. 

To my mind, s. 171 deals with authorized, and therefore 
rightful, acts ; and for them those detrimentally affected are, 
despite their legality, given the right to compensation. Section 
173, on the other hand, refuses immunity beyond that given by 


(2) (1868) L.R. 3 H.L. 330. 

(3) [1936] A.C. 108. 

(4) (1885) N.Z.L.R. 4 S.C. 10. 

(6) [1920] N.Z.L.R. 281 ; G.L.B. 
214. 


(6) [1917] 3Sr.Z.L.R. 910; G-X.R. 

553. 

(7) [19281 K.Z.L.R. 215 ; [1925] 

a.L.R. 129.-- 
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tlie common law in the event of the statutory grantee creating a 
nuisance dehors his specified statutory right. I find no confusion 
in the language or effect of the two sections, and, with very great 
respect to the learned Judges who have thought otherwise, cannot 
understand how^ the rights specially reserved by the plain language 
of s. 173 are limited by a section giving compensation for authorized 
acts, or how, in general, acts prohibited by s. 173 are made justifi- 
able by reference to s. 171, To my mind, the decision in Midwood 
and Co.^ Ltd. v. Manchester Corporation{S), which sharply rejected 
the argument that the nuisance clause there considered applied 
to public nuisance only, precludes us from building on the dictum 
of Prendergast, C.J., in Bank of Neto Zealand v. Blenheim 
Borough{d), which admittedly influenced the decision of 
Edwards, J., in Lyttle v. Hastings Borougli{lO) , and we are left 
to appreciate the distinction per se in the acts referred to in the two 
sections, and in the mind of the Legislature. 

As long ago as Truman v. London, Brighton, and South Coast 
Railway Co.{ll) the distinction between necessary nuisance (such 
as vibration in the use of a railway) inherent to the proper use of 
an authorized work, and nuisance not per se incident to the work, 
was recognized. Without that recognition, it was pointed out 
the absurd position would be reached that a person who had cause 
for complaint could obtain an injunction and so prevent that 
which the Legislature intended could be done. Hence the 
necessity for a compensation clause for injury done despite the 
legality of the act causing damage. That case reached the House 
of Lords. The Earl of Selborne says : “ Here there are, the 
‘‘'line being drawn, as is usual in Railway Acts, between lands 
‘Haken or injuriously affected by the construction of the works 
(which are subjects of compensation) and lands which or persons 
who may suffer some subsequent detriment or annoyance from 
the authorized use of the railway and works when constructed ; 
so that if the question had been one of compensation the 
respondents would not be within the line ’'(12). It is, in my 
view, such a line that s. 171, if standing by itself, draws, and it is 
likely that, if s. 173 were not included, on the authority of London, 
Brighton, and South Coast Railway Co. v. Truman, in the House 
of Lords, where it was held the lands and persons who suffered 
some subsequent detriment or annoyance from the authorized 
use of the works could not recover, plaintiff would not be entitled 
to damages. Section 173, by reintroducing the doctrine of 

„ <8) [1905] 2 K.B. 597. ; { 11 } (1885) 29 Ch.D. 89; rev. on 

(9) (1885) N.Z.L.R. 4 8.0.10, 12. app. (1885) 11 App. Gas. 45. 

(10) [1917] 10,; (12) -(1885) 11 App. Gas, 45, 5$;' 
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Rylands v. Fletcher first ousted by affirmative statutory 
authorization to construct, amends that position and allows these 
other lands and other persons to recover subject to the defences 
to the doctrine of Rylands v. Fletcher, 

5 The same distinction, as has been pointed out by the Chief 
eJustice, is drawn in Shelf er v. City of London Electric Lighting 
(7o.(13). This recognized distinction is, in my opinion, quite 
sufficient to enable one to follow the rule of construction that 
effect should be given to both ss. 171 and 173, and at the same 
1 0 time observe and follow the language of s. 173 that the authorized 
party should be liable for nuisance, and entitled to the advantage 
of the exceptions to the principle of Rylands v. Fletcher, By 
this construction no violence, so far as I can see, is done to the 
construction placed upon s. 171 by the Court of Appeal in 
15 FarrellyY, Pahiatua County{l4c), 

In my opinion, therefore, the question to be determined in 
this case has to be answered by reference to the principle 
of Rylands v. Fletcher, 

In both North'-western Utilities^ Ltd, v, London Guarantee 
20 and Accident Co., Ltd. (15), and Collingwood Ltd, v. Home and 
Colonial Stores, Ltd.{W), it is pointed out, following Richards v. 
Lothian{Yl), that ''it is not every use to which land is put that 
" brings into play the principle of Fletcher v. Rylands. It must 
" be some special use bringing with it increased danger to others, 
25 " and must not merely be the ordinary use of the land or such a 
" use as- is proper for the general use of the community.’’ And it 
is pointed out that Lindley, L.J., in Green v. Chelsea Waterworks 
(7o.(18) said of Rylands v. Fletcher : " That case is not to be 
" extended beyond the legitimate principles upon which the House 
30 "of Lords decided it. If it were extended as far as strict logic 
"required it might be a very oppressive decision ’’(19). 

In New Zealand the fee-simple of roads is vested in the 
municipalities. In the English cases, to which reference has 
been made, corporations formed for profit have been carrying 
35 their gas, electricity, or water over roads which are not vested 
in them. In those cases again, prima facie, the matter, the escape 
of which they have had to guard against, has been per se 
dangerous — ^that is to say, electricity, gas, or high-pressure water. 
It is, I think, possible to argue that roads are in New Zealand 
40 being put to their normal use when they are used to convey water 
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to supply municipalities and that, ‘P^T se, such water is not 
dangerous matter brought by municipalities on to its land. Again, 
Lord Moulton, in Eickarda v, Lothian(2(}), sa^^s that the matter 
brought upon the land to be dangerous must not be only 
the ordinary use of land or such a tise as is proper for the- general 5 
use of idle community . 

There are, again, those cases where it has been held that such 
water as may be brought on to premises for domestic purposes, 
if it escapes and injures other premises, does not render the owner 
of the pipes from wliich the water escaped liable under the 10 
principle of Rylands v. Fletcher. The distinction drawn, however, 
in Western Engravmg Go. v. Film Laboratories, Ltd. {21), where 
more water than Vhat was necessary for the normal purposes 
for which both plaintiff and defendants were occupying the 
premises rendered the person bringing such w^'afer liable for an 15 
escape upon the principle of Rylands v. Fletcher, leads me to the 
conclusion that water brought on to the roads in such bulk as was 
the case here must, per se, be regarded as a dangerous thing and 
bring this case within the principle of Rylands v. Fletcher. 

The final consideration pressed upon us was that the English 20 
cases were cases where the corporations were trading for profit. 
Here, the municipality was not. So far as I can see, that can 
make no difference to the construction of the statute once the 
provision is inserted, although it may provide a reason for its 
insertion, or exclusion, when the policy of the matter is under 25 
consideration. There seems to me no good reason to force the 
construction beyond its ordinary meaning because a single rate- 
payer, suffering loss through an escape of water that happens to 
be adjacent to his premises, has to have his loss made good by 
the ratepayers as a whole. 30 

These considerations, coupled with the fact that the authoriza- 
tion is permissive and not peremptory, so that the laying of the 
pipe cannot be considered a statutory duty as well as a benefit 
to the community, lead me to the conclusion that the plaintiff 
in this case is entitled to succeed under the doctrine of RyU'nds v. 3 5 
Fletcher and without proof of negligence. 

I think that I should add, in view of the propositions advanced 
by defendant, that, in my opinion, the New Zealand cases referred 
to do not establish a principle upon which transactions have been 
built, and vested interests created, and that being so there seems 40 
to me no good reason why, if we disagree with those decisions, 
they should stand. Again, I find no room in the statute 
(20) [1913] A.G. 263. , (21) [1936] 1 All E.B. 106. 


to entertain the proposition that the words of s. 173 have 
acquired, by repetition in successive Municipal Corporation Acts 
passed subsequent to the decisions referred to, a meaning other 
than that which they would otherwise bear. 

5 Lord Bowen in Truman v. London, Brighton, and South Coast 
Railway Co, {22) says, of statutes such as that we are considering : 

An Act of Parliament may authorize a nuisance, and if it does 
“ so then the nuisance which it authorizes may be lawful!}" 
'' committed. But the authority given by the Act may be an 
10 “authority which falls short of authorizing a nuisance. It may 
“be an authority to do certain works provided that they can be 
'' done without causing a nuisance, and whether the authority 
“falls within that category is again a question of construction. 
“ Again the authority given by Parliament may be to carry out 
15 “ the works without a nuisance, if they can be so carried out, but 
“ in the last resort to authorize a nuisance if it is necessary for 
“ the construction of the works ”(23). 

Section 173 is almost a model section with a recognized place. 
Successive statutes relating to municipalities are closely scanned, 
20 and indeed almost presented, by municipal associations. The 
favourable interpretation placed upon s. 173 by various dicta 
would not lead them to meddle with the section. They might 
well leave it as it was, but that does not, in .my opinion, entitle 
us to disembowel the statute and take away from private 
25 individuals the rights expressly reserved by the statute, unless 
some very much stronger reason is advanced than those put 
forward in argument before us. 

In my opinion, considering the statute as a wdole and the place 
s. 173 takes in it, the Legislature must have intended the section 
30 to carry its full weight. As I find myself in complete agreement 
with the learned Chief Justice on these points, I think it 
unnecessary to give further consideration to the authorities than 
is given by him. Judgment, then, in my opinion, should 
be entered for plaintiff for the amount of damages agreed upon. 

35 Pair, J. This appeal resolves itself into a question of the 
construction of ss. 171 and 173 of the Municipal Corporations 
Act, 1933, and the effect of the decisions that have been given 
in New Zealand on the corresponding sections in the preceding 
Municipal Corporations Acts. 

40 The law as to the exercise of powers conferred by a statute 
which does not contain provisions corresponding to ss. 171 and 
(22) (1885) 29 Oh.D. 89. . (23) Ibid,, 108. 
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173 is reasonably clear, When Parliament has authorized a 
'' certain thing to be made or done in a certain place, there can be 
“ no action for nuisance caused by the making or doing of that 
'' thing if the nuisance is the inevitable result of the making or 
"doing so authorized. The onus of proving that the result is 5 
inevitable is on those who wish to escape liability for nuisance, 

'' but the criterion of inevitability is not what is theoretically 
''possible but what is possible according to the state of scientific 
" knowledge at the time, having also in view a certain common- 
" sense appreciation, which cannot be rigidly defined, of practical 10 
“ feasibility in view of situation and of expense : Lord Dunedin, 
in Manchester Corporation v, Farnwort}i{\). Where the works 
may be carried out either without committing a nuisance, or so 
as to cause one, they must be carried out without causing a 
nuisance : Managers of Metropolitan Asylum District v, H.ill{2 ) ; 1 5 
Oeddis v. Proprietors of the Bann ReservoiT{Z ) ; and Farrelly v. 
Pahiatua County {4:). 

The effect of the decisions is, I think, clear in the sense that I 
have stated. Obviously a statutory command or authority to 
carry out a work which must necessarily involve a nuisance, must, 20 
in the course of conferring power to do that work, confer powder 
to commit such a nuisance. Where, however, there is no such 
necessity the power cannot be implied. If it is to exist, it must 
be conferred in express terms. 

The authorities are clear, too, I think, that apart from a section 25 
similar to that in s. 171 of the Municipal Corporations Act, 1933, 
language corresponding to that of s. 173 would prohibit the 
creation of a nuisance and preserve all remedies in respect of it : 
Shelfer v. City of London Electric Lighting Co. (5 ) ; Midwood 
and Co., Ltd. v. Manchester Gorporaiion {%) ; Charing Cross 30 
Electricity Supply Co. v. Hydraulic Power Co.{l) ; and 
Scrutton, L.J., in Farnworih v. Manchester Corporation{S). The 
same opinion is indicated in the judgments in the last-cited case 
in the House of Lords, where Viscount Dunedin says : Had 
" the defendants been under a nuisance clause, they would have 3 5 
" really exerted themselves to find a remedy ; as it is, they are 
'' more likely to sit with their hands folded ”(9). Lord 
Blanesburgh says : '' This case will have served a useful public 


(1) [1930] A.a 171, 183. 

(2) (1881) 6 App. Gas. 193. 

(3) (1878) 3 App. Gas. 430. 

(4) (1903) 22 N.Z.L.R. ' 

O.L.B. 294. ■ 


(5) [1895] 1 Ch. 287. 

(6) [1905] 2 K.B. 597. 

(7) [1914] 3 K:.B. 772. 

(8) [1929] 1 KB. 533, 540; var. 

on app, [1930] A.C. 171. 

(9) [1930] A.C. 171, 180. 


purpose if, as its result, undertakers, when in the future the}/ 
'' approach Parliament with proposals similar to those embodied 
'' in the 1914 Act, are required to show cause before their Bill is 
'' allowed to pass why a nuisance clause or some other adequate 
5 ''protection for those who may be injuriously affected by the 
" working of these great power-stations is not to be inserted 
"therein ’’(10). 

But in considering these cases it is desirable to keep in mind 
the following passage in the judgment of the Privy Council in 
iO North-western Utilities^ Ltd. v. London Guarantee and Accident 
Co., Ltd.{ll) : "Where undertakers are acting under statutory 
"powers it is a question of construction, depending on the 
" language of the statute, whether they are only liable for 
" negligence or whether they remain subject to the strict and 
15 "unqualified rule of Rylands v. Fletcher (L.R. 3 H.L. 330)”(12). 
The judgment then cites the Charing Cross Electricity Supply 
Co. case(13) and Midwood's ,GSbBe{l4:) as examples of the latter 
and two other cases as examples of the former rule. 

Where the Legislature has authorized a nuisance and provided 
20 compensation, without a nuisance clause, no action lies : London, 
Brighton, and South Coast Railway v. Truman{l6) and Farrelly v. 
Pahiatua County {l^). 

In the Municipal Corporations Act, 1933, powers are given 
to carry out many different works, some of which necessarily 
2 5 involve the creation of a nuisance in the course of their execution. 
Two examples are given by Edwards, J., in Lyttle v. Hastings 
BoTough{Vl). He there says, referring to the Municipal Corpora- 
tions Act, 1908 : " The statute authorizes the construction of 
" drains upon private lands. The very existence of such a drain, 
30 " which carries with it the right to enter upon the lands whereon 
"it is constructed in order to alter, renew, repair, or cleanse the 
" drain — s. 211 (3) — ^and interfering, as it does, with the right 
"of the owner to deal with his land, as he could before 
do — Jenkins v. Wellington City Corporation (15 N.Z.L.B. 118, 
35 " 127)-— would certainly be a nuisance if the drain were not con- 
" structed under the authority of a statute ”(18). He proceeds 
later : " It is quite certain that a tramway, with its centre poles, 
" which are no small obstruction to the traffic and are to some 
" extent an element of danger, would be a nuisance in the highway 
40 "if it were not constructed under statutory authority ”(19). He 
(10) Ihid., 207. (1^) (1903)^ 683 ,* 6 
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then holds that s. 150 of the 1908 Act (which corresponds to s. 173 
of the ■ 1933 Act) does not apply to nuisances arising from 
the construction or carrying on of works authorized by statute 
for which compensation is provided by the section corresponding 
to s. 171 of the 1933 Act. 5 

Section 173 reads as follows : — 

Notliing in this Act shall entitle the Council to create a nuisance, or 
shall deprive any person of any right or remedy he would otherwise have 
against the Corporation or any other person in respect of any such nuisance. 

According to its ordinary and natural meaning, this section, 
read by itself, preserves to every person who has been adversely 
affected by the creation of a nuisance caused by the execution 
of works authorized by the Acts all his legal rights and remedies - 
existing apart from the Act. Its terms seem to be specifically 
directed to the preservation of the rights of private individuals, 
and not to be directed against public nuisances, although the 
words '' any person ’’ may include the Attorney-General pro- 
ceeding on behalf of the public, At common law a person likely 
to be permanently adversely affected by the continuance of the 
nuisance is entitled in certain instances to a permanent injunction. 20 
If that right was intended to be preserved in all cases, it might, 
in the case of some works, prevent their construction and carrying 
on although it was a work authorized by statute. This seems 
the view to which Gozens-Hardy, M.R., inclines in Price's Patent 
Candle Co,, Ltd, v. London County Council(20), where he says : 25 
... if the statute expressly confers a power but adds 
‘‘ a proviso that no nuisance must be created, it is no defence to 
say that the work, in truth, cannot be done without creating a 
'' nuisance ’"(21}. On the other hand, Scrutton, L.J., in 
Farnworth v. Mo/nchester Gorporation{22) , referring to a statutory 
authority authorizing a work but prohibiting the creation of a 
nuisance, says : The result may possibly be that the nuisance, 
being authorized, cannot or should not be stopped, but that 
'' damage done by the nuisance must be compensated for by the 
'‘payment of proved damages. . . , The discretion of the 35 
" Court in granting injunctions may well be influenced by this 
"Parliamentary provision ’’(23). See also Attorney-General v. 
Birmingham Borougli{2A), 

But the question of a permanent injunction does not arise 
in the present case, and I only advert to it as a factor that may 4 .Q 
have some bearing on the construction of s. 173. 


(20) [1908] 2 Ch. 526. 

(21) 544. 

(22) [1929] 1 K.B. 533. 


(23) Ihid„ 545, 546. 

(24) ,(1858) 4 K. & J. 

220 . 


528 ; 70 E.R. 


It. will be seen that the difficulty a literal reading of s. 173 
creates is that of reconciling it with the exercise of statutory 
powers which have been expressly conferred, and which necessxrily 
involve the creation of a nuisance. It could not have been 
•5 intended to have conferred a power in one Part of the Act and 
to render it entirely nugatory by a provision in another part. The 
section must, therefore, be so construed as to give a meaning and 
effect to its provisions which does not nullify the powers conferred 
in the Act. It is clear that this necessitates some limitation of 
10 its literal meaning. 

Three solutions of this difficulty have been suggested. The 
first is by confining the operation of the section to public nuisances 
only, and excluding from its operation private nuisances. But, 
as appears from the illustration of tramway-poles given by 
15 Edwards, J., it may well be that some of the works authorized 
under the Act may be such that they must result in the creation 
of public nuisances. It appears, therefore, that some public 
nuisances might well be excluded from the operation of the section. 
Moreover, if the creation of some public nuisances are prohibited 
20 by the section, then it would appear that where a public nuisance 
is created a private individual suffering special damage from such 
a public nuisance should be entitled to bring his action himself 
and not by the Attorney-General on his relation. The second 
solution suggested is that loss for which compensation is provided 
25 under s. 171 should be excluded from the operation of s. 173. A 
third solution is that s. 173 should be confined to nuisances caused 
by the works after their execution. This last view does not seem 
to have been adverted to in the Hew Zealand cases, but may be 
implicit in the English decisions. It finds confirmation in the 
30 judgments in the Court of Appeal in Shelf er v. City of London 
Electric Lighting Co. {25). 

The earliest authority relied on for the first construction 
suggested is a dictum contained in a judgment of Prendergast, C.J., 
in Bank of New Zealand v. Blenheim BoTough{2&), in which he 
35 was considering s. 228 of the Municipal Corporations Act, 1876, 
which, except for slight immaterial verbal differences, is identical 
with s. 173. He there said : It was contended by the plaintiff 
that this provision applies as well to private as public nuisances, 
''lam inclined to think that it is intended to prohibit only public 
40 nuisances, and not such injuries as are general nuisances simply ; 
" this must be so if provision is made for compensating persons 
"injuriously affected by the work. But however this may 
(25) [1895] 1 Oh. 287. (26) (1885) N.Z.L.R. 4 S.C. 10. 
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''be . . . ’’(27). It is to be noted that this is merely a 

tentative expression of opinion, and that the reason given for so 
limiting s. 228 is the provision for compensation which was con- 
tained in s. 180 of the 1876 xAct, and which corresponds in 
all material particulars to s. 171 of the present Act. That section 
reads as follows : 


Every person having any estate or interest in any lands taken under 
the authority of this Act for any public works, or injuriously affected thereby, 
or suffering any damage from the exercise of of the powders hereby given, 
shall bo entitled to full compensation for the same from the Corporation. 
Such compensation may be claimed and shall be determined in the manner 
provided by the Public Works Act, 1928, 


10 




The learned Chief Justice seems to have assumed that s. 180 
covered all damage or loss suffered by any person as a result of 
the execution of the works. The statement is really founded on 15 
the view that s. 180 provides a specific remedy for ail private 
nuisances and s. 228 must therefore be considered as applying 
only to public nuisances. 

That this reasoning was the basis of the dictum was the view 
taken by Edtvards, J., in Lyttle v. Eastings BoTough{2^), where 20 
he says, after quoting the above passage : In the passage which 
“ I have cited he [Premlergast, C.J.] seems to have felt no doubt 
'' that acts of the municipal Council which entitle persons whose 
lands are injuriously affected to claim compensation cannot come 
within the class of nuisances in respect of which liability 25 
‘'is preserved by s. 150. This, in my opinion, must be so ”(29). 

The same view seems to be taken by E asking, J., in Fortescue v. 

Te Awamutu Borough{S0), where he says: “The circumstance 
“ that the work was negligently or defectively designed or carried 
“out may increase the amount of compensation, but does not 30 
“ entitle the person injured to seek his remedy by action if the 
“ statute which authorized the work limits the remedy to 
“ compensation : Lyttle v. Eastings Borough { [1917] N.Z.L.R. 
“910; G.L.E. 553) ”(31). It is true that in the same case 
Stout, C.J., says ; “ In the case of Lyttle v. Hastings Borough, 

“ it was held that the nuisance there [in s. 228] referred to was a 
“ public nuisance, not a mere injury to a private owner ”(32). 

Bank of New Zealand v. Blenheim Borovght^Z) and Lyttle v. 
Hastings BoroughfM) were considered in O’Brien v. Wellington 
City Gorporation(Z5), decided in 1924, where Stout, C.J., held 

(27) (1885) N.Z.L.B. 4 S-O- 10, 12. (32) Ibid., 289; 218. 

(28) [1917] N.Z.L.B. 910 j G.L.R. (33) (1885) H.Z.L.R. 4 8.C. 10. 

(34) [1917] N.Z.L.R. 910; G.L.R. 


35 


40 


553. 


(29) Ibid., 917 ; 656. 

(30) [1920] N.Z.L.B. 

214, ■ 

(31) Ibid., 300 ; 223. 


281 ; 


553. 

a.R.R. (3^ [1928] H.Z.L.B. 

G.L.B. 129. 
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that he must treat Ly tile’s case as binding upon him in the 
Supreme Court because it had been acted upon and assumed to 
have been the law in IsTew Zealand for many years. He further 
expressed his opinion that the decision in that case and the dictum 
5 of Prendergast, C.J., were right, . . . for if it is to be con- 

' 'tended that an action may be brought for damages sustained 
"through the exercise of powers given by the statute because of 
"this s. 169 [of the Municipah Corporations Act, 1920 — 
" corresponding to s. 173] it would mean that the words in s. 167 
10" [corresponding to s. 171] are practically struck out. It cannot 
"be suggested that there could be two remedies — ^namely, 
" a remedy by action and for injunction, and also a remedy for 
" compensation for the same injury. Those sections must, if 
" possible, be read so as to be both effective, and I cannot see 
15" how s. 167 can be effective if it is said that the words in s. 169 
"are to be given the wide meaning that is asked for by 
"the plaintiff. It is not the mere erection of a building that 
" entitles a person to damages under s. 167 ; it is the damage 
" arising from the exercise of any powers given by the statute. 
20 The erection of the building or the erection of machinery is only 
" part of the powers ; the main power given is to use the 
" machinery for the making of electric light. To erect a building 
" would be of little value if the Corporation when the building 
" was erected could not use the machinery within for the purpose 
2 5 " for which it was designed ^’(36). 

It is to be noted that the main, and probably the sole, ground 
of the application for an injunction in O’Brien’s case was an 
allegation of nuisance causing injury to land. The passage which 
I have cited from the judgment of the learned Chief Justice, and 
30 the fact that he adopted the passage in Edwards, J.’s, judgment 
wliich I have cited above, shows that he too proceeded on the 
assumption, as Prendergast, C.J., apparently did, that the 
provisions corresponding to s. 171 gave full compensation to all 
persons injured by the execution and carrying-on of the 
35 works authorized. It did not proceed on the basis that the 
language of s. 169 was limited to public nuisances, although the 
citation from his {Stout, C.J.’s) judgment in Fortescue’s case(37), 
to wliich I have referred, appears to assume that this was the 
effect of both the decisions. That would be the effect if s. 171 
40 gave compensation for all injuries suffered by private persons 
as a result of nuisances caused by the execution of the works. 

(37) [1020] 281, 289 ; 
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that he must treat Lyttle^s case as binding upon him in the 
Supreme Court because it had been acted upon and assumed to 
have been the law in New Zealand for many years. He further 
expressed his opinion that the decision in that case and the dictum 
5 of Prendergast, C.J., were right, . for if it is to be con- 

''tended that an action may be brought for damages sustained 
"through the exercise of powers given by the statute because of 
"this s. 169 [of the Municipal Corporations Act, 1920 — 
" corresponding to s. 173] it would mean that the words in s. 167 
10 " [corresponding to s, 171] are practically struck out. It cannot 
" be suggested that there could be two remedies — ^namely, 
"a remedy by action and for injunction, and also a remedy for 
" compensation for the same injury. Those sections must, if 
" possible, be read so as to be both effective, and I cannot see 
15" how s. 167 can be effective if it is said that the words in s. 169 
" are to be given the wide meaning that is asked for by 
"the plaintiff. It is not the mere erection of a building that 
" entitles a person to damages under s, 167 ; it is the damage 
" arising from the exercise of any powers given by the statute. 
20 The erection of the building or the erection of machinery is only 
" part of the powers ; the main power given is to use the 
" machinery for the making of electric light. To erect a building 
" would be of little value if the Corporation when the building 
" was erected could not use the machinery within for the purpose 
25 ‘‘ for which it was designed ”(36). 

It is to be noted that the main, and probably the sole, ground 
of the application for an injunction in O^Brien^s case was an 
allegation of nuisance causing injury to land. The passage which 
I have cited from the judgment of the learned Chief Justice, and 
30 the fact that he adopted the passage in Edwards, J.’s, judgment 
which I have cited above, shows that he too proceeded on the 
assumption, as Prendergast, C.J., apparently did, that the 
provisions corresponding to s, 171 gave full compensation to ail 
persons injured by the execution and carrying-on of the 
35 works authorized. It did not proceed on the basis that the 
language of s. 169 was limited to public nuisances, although the 
citation from his {Stout, O.J/s) judgment in Eortescues case(37), 
to which I have referred, appears to assume that this was the 
effect of both the decisions. That would be the effect if s. 171 . 
40 gave compensation for all injuries suffered by private persons 
as a result of nuisances caused by the execution of the works. 
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It seems, therefore, that the current of authority and the actual 
decisions are to the effect that where a right of compensation is 
given for damage resulting from nuisances there is no remedy under 
s. 173. That view has been, I think, authoritatively laid down 
in Lyttle’s case(38), in O^Brien’s case(39), in the judgment of 5 
Hosking, J., in Fortescue v. Te Awamutu Borough{^0}, and in 
Kirkcaldie v. Wellington City Corporation(4:l). 

But it is now well established that s. 171 of the Act, wliich is 
rather wider than the corresponding sections of the earlier Acts, 
applies only in respect of damage or injurious affection to land, 10 
and not in respect of damage to goods of, or personal injuries to, 
persons having an interest in the land upon which they are 
suffered : Handley v. Minister of Public Worhs{42) ; Russell v. 
Minister of Lands^ Sainsbury v. Minister of Lands{i :^) ; Hone te 
Anga v. Kawa Drainage Board{44:) ; and Wood v. Taranaki 15 
Electric-power Board(4,^), The last -mentioned case was decided 
on s. 94 of the Electric-power Boards Act, 1925, which 
corresponded exactly in its language to s. 171. It is to be noted 
that that section was amended by s. 16 of the Electric-power 
Boards Act Amendment Act, 1927, by substituting for the words 20 
or suffering any damage from the exercise of the powers hereby 
“ given the words '' and every person suffering any damage 
whatever from the exercise of the powers conferred by’' this Act.’’ 

It appears probable that the object of this amendment was to 
give a right of compensation for every kind of loss suffered as a 25 
result of the exercise of the powers, and remedy the omission which 
Wood’s case had held existed in the section. Judgment was given 
by the Court of Appeal in that action on April 2, and the Amend- 
ment Act was passed on December 5 in the same year. 

The question as to whether only cases for which compensation 30 
was provided by the compensation section were to be excluded 
from the nuisance section was not argued in either Lyttle’s case 
or O’ Brien’s case, because in each of those cases there was a right 
to claim compensation under the Public Works Act. None of the 
decisions referred to this aspect of the matter, and therefore it 35 
may be argued that these decisions should not be regarded as 
authoritatively determining that s. 173 is confined to public 
nuisances. But, as I have said, the judgment of Edwards, J., 

(38) [1917] ]Sr.Z,L.R. 910 ; d.L.R. 553. (42) (1914) 16 G.L.R. 683. 

(39) [1928] N.Z.L.R. 215; [1925] (43) (1898) 17 N.2.L.R. 241: 1 

aL.R. 129. a.L.R. 15. 

(40) [1920] N,Z.L.R. 28L 300 ; (44) (1914) 33 N.Z.L.R. 1139 ; 16 

G.L.R. 214, 223. G’.L.R. 696. 

(41) [1933] N.Z.L.R, 1101; GX.B, (45) [1927] N.Z.L.R. 392, 404; 

719. G.L.R. 235, 241. 
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iu case(46) clearly implies that he thiaks the section 

should be so read, and Stout, C.J., in Fortescue’s oase{47), stated 
that to be the effect of Lyttle’s case. In O’Brien’s case he clearly 
indicated the same view. In Kirlccaldie v. Wellington City 
5 Corporation{4&), Ostler, J., says, referring to Lyttk’s case and 
O’Brien’s case: “Both decide that s. 169 of the Municipal 
“Corporations Act, 1920, prohibits only the creation of a public 
“nuisance. Moreover, they decide that the section does not 
“relate to nuisances for which compensation has been provided. 
10 “ Those decisions would have been binding on me, even if I had 
“ disagreed with thern. But, in my opinion, the reasoning upon 
“ which they are based is uncontrovertible. In the view I take, 
“ even if the nuisance created does amount to a public nuisance, 
“if the Corporation had taken away the plaintiff’s rights in 
15 “accordance with the provisions, of the Public Works Act, his 
“ only remedy would have been a claim for compensation ”(49). 
That judgment was delivered on August 5, 1933, and the 
Municipal Corporations Act, 1933, was passed on December 20 
in that year. 

20 These judgments concern matters of great public and general 
interest, and it must be assumed that they were known to the 
Legislature when it passed the 1933 Act. The question as to 
whether they should be regarded as constituting an authoritative 
interpretation of the meaning of the language contained in the 
25 sections construed which was adopted by Parliament in enacting 
s. 173 is not free from difficulty. The decisions bearing upon it 
have been collected and carefully examined by Gallan, J., in In 
re Otago Clerical Workers’ AwaTd{^0), and it appears unnecessary 
tor me to refer to them in detail. He there cites the passage from 
30 Lord Macmillan’s judgment iu Barras v. Aberdeen Steam Trwwling 
and Fishing Co., Ltd\6l), which, referring to the statement of 
the rule of construction, says : ''I prefer the later form in which 
“ James, L.J., himself restated his rule in the case of Oreaves v. 
“ Tofield ((1880) 14 Ch.B. 563, 571), as follows: ^ If an Act of 
35 “ ^ Parliament uses the same language which was used in a former 
“ ' Act of Parliament referring to the same subject and passed 
“ ' with the same purpose, and for the same object, the safe and 
'' ' well-known rule of construction is to assume that the 
Legislature when using well-known words upon which there 

(46) [1917] N.2.L.R. 910, 916 ; (49) 1115 ; 726, 

G.L.R. 553, 555, (50) [1937] N.Z.L.R. 578, 663 et 

(47) [1920] N.Z.L.R. 281, 289; seg, ; G.L.R. 388, 429. 

GX.R. 214, 217, 218. (51) [1933] A.C. 402. 

(48) [1933] N.Z.L.R. 1101; G.L.R. 
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' have been well-knowix decisions uses those words in the sense 
'which the decisions have attached to them/ To the rule as 
" so stated, I am prepared whole-heartedly to subscribe ”(52). 

In Robinson Brothers {Brewers), Ltd, v. Durham County 
Assessment GommiUee(53), Lord Ilacmillan, delivering a judg- 5 
inent in which the other members of the House concurred, said : 

" It was also sought to found an argument on the principle 
recently considered by this House in the case of Barras v. 
^'Aberdeen Steam Trawling and Fishing Go, ([1933] A.C. 402), 

"to the effect that where Parliament in re-enacting legislation 10 
" uses language which has been the subject of judicial interpreta- 
"tion, it must be presumed to have used that language in the 
" sense in which it has been judicially interpreted. I ventured 
" in the case I have just cited to suggest some obvious limitations 
"of the scope of the doctrine. I recognize that where a term 15 
" or expression which has an established judicial connotation 
"occurs in a statute, Parliament may well be taken to have 
"employed it in conformity with thus usage. But it would be 
"reducing the doctrine to an absurdity to hold that Parliament 
"in repeating in the Act of 1925 the general terms used in the 20 
" Act of 1836 to define annual value, thereby gave Parliamentary 
" sanction to every one of the innumerable and not always con- 
" sistent decisions on the subject of hypothetical tenant and the 
"rent which he may be reasonably expected to pay ”(54). 

With regard to the application of this principle to the present 25 
case, I need only say that, in my view, that the only definite 
judicial pronouncements that the application of the sections in 
Municipal Corporations Acts corresponding to s. 173 ’was 
restricted to public nuisances are the judgment of the Chief Justice 
in Fortescue's case and the obiter dictum of Ostler, J.. in 30 
KirhcaUie's case. These do not, in my opinion, amount to such, 
an authoritative and well-known judicial construction as is 
contemplated by the principle. 

This being so, s. 173 should, I think, He construed in 
accordance with the decisions in England upon "nuisance,” 35 
provisions which are, in substance, to the same effect as 
the section. In Midwood and Co. v. Manchester Gorporation{55) 
and Charing Cross Electricity Supply Co. v. Hydraulic Power 
Co. {55) it was held by the Court of Appeal that such a provision 
preserved the previously existing right of action for nuisance 40 
arising from the carrying-on of the works authorized. The judg- 

(52) [1933] A.C. 402, 447. (54) Ihid., 340 ; 87, 88 

(53) [1938] A.a 321 ; [1938] 2 All (55) [1905] 2 K.B 597* 

E.B, 79, (56) [1914] 3 K.B. 772* 





COURT OF APPEAL. 



ment of Lord Wright, M.R., in Collingwood v. Home, and Colonial 
Stores, Ltd,{B7), confirms the view that the escape of water from a 
main faUs within the doctrine of Eylands v. Fletcker(5S), and 
Midwood s case(59) is authority that the carriage or accnninlatioii 
5 of a dangerous thing in mains, even though for the general benefit 
of the community, does not exempt a local body from liability. 
The decisions in the Midwood and the Charing Cross cases appear 
to me directly applicable to the present case. Moreover, such a 
construction accords with the well-established principle that it 
10 is the duty of a Court, in the interpretation of statutes, to adopt, 
if possible, that interpretation which preserves private rights : 
Fitchett Y. Wellington City Corporation(60) and the cases therein 
cited. I think, therefore, that the plaintiff is entitled to succeed 
in his claim. 

Judgment for the plaintiff. 


Solicitors for the plaintiff : Brash and Thompson (Dunedin), 
Solicitors for the defendant ; Bamsay and Haygitt (Dunedin). 

(57) [1936] 3 AU E.R. 200, 208. (59) [1905] 2 K.B. 597. 

(68) (1868) L.R. 3 H.L. 330. (60) (1907) 27 N.Z.L.R. 193. 
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HAWKE’S BAY BUILDERS’ AND GENERAL 
LABOURERS’ INDUSTRIAL UNION OF 
WORKERS z;. HA\¥KE’S BAY RIVERS BOARD. 


HAWKE’S BAY DRIVERS’ AND RELATED 
TRADES INDUSTRIAL UNION OF WORKERS 

u SAME. 

O’Began, J. (jontmet — Co-operative Contract between a Single Contractor and River Board — 
Contract^ complete and clear on Face^ providing that no Contractual 
Belationship existed between Worlcmen and Board. — Construction — Belation- 
ship of Independent Contrmtm\ 

Where a co operative contract for work made between a Board 
and L., signing as “contractor,” was complete and clear on its face, 
and contained, inter aZm, provisions to the effect that the work should 
be deemed to be carried out on a contract between the contractor and 
the Board only, and that none of the workmen should be deemed to have 
any contractual relationship with the Board, L. was held to be an 
independent contractor. 

An agreement, signed by all the men employed by L., by which 
they agreed to associate themselves with him on the works on the terms 
set out in the contract between L. and the Board, and containing the 
following ; 

“ This agreement is made between us and you and each of us 
“ and is not the concern of nor to bind the Hawke’s Bay Rivers Board,” 
was held to show that, in the contemplation of the men themselves, L. 
was an independent contractor, and that the relationship of the Board 
and the gang of men was not that of master and servant. 

In re Manawatu Flaxmillerd AwaTd{l ) ; Lawless v. The King [%) ; 
and Birss v. The King{3)^ applied. 

Solomon v. The King{A) distinguished. 

(1) (1909) 12 G.L.R, 102. (3) [1923] N.Z.L.E. 1058; [1924] G.L.R. 

(2) (1909) 12 G.L.R. 327. 179. 

(4) [1934] N.Z.L.R. 1 ; G.L.R. 23. 

APPEAL from a decision of ]\Ir. J. Miller, S.M., Napier, in respect 
of two claims arising out of alleged breaches of the Hawke’s Bay 
Bivers Board Labourers’ Industrial Agreement, dated December 6, 
1937 ( (1937) S7 Book of Awards^ 2850). Both cases were heard 
together on February 23, 1938, and they were founded on ailega- 5 
tions, first, that while bound by the said agreement, the defendant 
Board employed and failed to pay two labourers, Charles Hodgson 
and Charles Nihill, the prescribed minimum wage, £4 10s. per 
week ; also, in the second action, that in contravention of the 
New Zealand Local Bodies Drivers’ Award ( (1936) S6 Booh of lo 
Awards, 1460), to w^hich the said Board was a party, it employed 
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and failed to pay Stanley Skews, a driver, the prescribed 
wage, £4 13s. 6d. per week, and overtime. 


minimum 


The Magistrate held that there was no contract of service as 
between the defendant Board and the said workers, but that they 
were employed by one, R. J. Little, between whom and the Board 
tiere^ subsisted an independent contract, and hence that the 
breaches alleged had not been committed. 


L. W . ITiZiis, for the respondent. 

C%ir. adv. vult, 

1 0 The judgment of the Court was delivered by 

^ O’Regan, J. At the hearing by this Court on December 5, 
1938, Mr. H. Kay, Secretary of the Bbiwke’s Bay Builders’ and 
General Labourers’ Industrial Union of Workers, who appeared 
in support of the appeal, attacked the Magistrate’s decision on 
1 5 grounds other than those on which the cases were founded, holding 
that the evidence disclosed a combination on the part of the Board 
and the alleged contractor to defeat the award, contrary to the 
provisions of s. Ill of the Industrial Concihation and Arbitration 
Act, 1925, and hence that a breach of both industrial agreement 
20 and award had been estabhshed on that ground. This Court 
pointed out at the time, however, that it was not open to an 
appellant to allege any ground not taken in the Court below, and 
that, as proceedings had not been taken for any alleged contra- 
vention of s. Ill, the provisions thereof could not be invoked 
25 before the appellate tribunal. 

It is true that on the date of the alleged breaches the defendant 
Board was a party to the said industrial agreement and award. 
The question in issue is whether the workers in respect of whom 
proceedings were invoked were employed thereunder by the Board 
30 or whether they were in fact employed by an independent con- 
tractor. The facts appear clear enough, and the real matter in 
dispute is the proper legal inference to be drawn therefrom. The 
Board put in hand a scheme for the erection of a series of stop- 
banks along either side of the Ngaruroro River for preventing 
35 the overflow of flood- waters, and one of the incidental objects of 
that scheme was the provision of work for the unemployed; indeed 
% so dominant was this consideration that the use of certain labour- 
saving machinery was dehberately avoided. The banks or levees 
were composed of soil excavated and carried from the river-side. 
40 Four gangs of men — styled by the Board’s engineer “contract 
“ gangs ” — ^were engaged on each bank, and to each was assigned 
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a defined section of the work. The work purported to be done 
under contract. The Board’s engineer prepared a plan and a bill 
of quantities for each section — ^that is to say, for each alleged 
contract. An estimate was made of the quantities to be excavated 
and shifted, and thus the cost of each section was arrived at, the 
object being to ensure each man a reasonable wage. Thereafter 
an officer of the Board negotiated with the men, and, when a price 
had been agreed upon, what purported to be a written contract, 
prepared by the Board’s legal adviser, was made and signed by 
both parties. The work to be done is fully described in the 
document, and plans and specifications are attached, Just as if a 
contract had been made in response to public invitation for tenders. 

The labourers employed, including apparently the contractor 
for each section of work himself, were (and no doubt are) members 
of the Hawke’s Bay Builders’ and General Labourers’ Industrial 
Union of Workers, and it is evident that the union considers that 
it is not legally competent for its members to become parties to an 
independent contract. This much seems clear from the following 
letter (dated January 21, 1938) addressed by Mr. Kay to the 
Board’s engineer when the proposed scheme was in contemplation : — 

Recently a copy of the new contract which you propose to have cover 
the river diversion works was placed before our union and the Drivers’ 
Union. I have to advise that both unions have given their members definite 
instructions that no such contract is to be signed until they have perused and 
endorsed same. I feel that I must make one point perfectly clear. 

Under no consideration whatever will our union allow its members to 
work on a co-operative contract basis except as provided for under the 
industrial agreement which was recently signed. The agreement is between 
the Board and the union, and therefore any contract entered into with the 
men must be between the men as a whole, and not between any individual 
contractor and the Board. 

I understand, further, that one gang are supposed not to have earned 
the minimum rate provided for in the agreement (£4 10s. per week), and 
that you propose making up the amount to £4 5s. Whether this is 
authentic or not I am not yet certain, and will know the actual circumstances 
when I receive a report on the actual amount drawn by the men concerned. 

I think that it should be made clear to the Board and yourself that, 
for the purpose of assessing the weekly minimum wage, each week must stand 
by itself. Therefore, if the men do not earn the £4 10s., either through 
hard going or wet weather, the Board will have to make the amount up to 
the minimum wage provided for in the agreement. The amount necessary 
for this purpose cannot be taken out of the contract price, nor out of any 
particular contract. 


It seems as if the two unions will have to take a case to the Arbitration 
Court, in order to obtain a clear definition of the Board’s responsibilities in 
respect of awards and agr^ments, not only regarding the remainder of the 
diversion scheme, but also in respect to the work done during the past twelve 
months. 

If there is any claim for ap^ars of wages arising out of the decision of 
the Court, then both unions will have to issue a summons for recovery of 
the amount due. 

We regret very much the fact that the Board appears to be determined 
to flout both the Drivers’ Award and the agreement it made with our 
union. 
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It is clear from what follows that the only party to each com 
: tract was the man who signed as contractor. Whether the 
contract could be described properly as a co-operative contract 
need not here be discussed, but if the men were employed by the 
5 contractor they were strangers to the Board. Apart from that 
consideration altogether, however, it is beyond doubt that 
members of an industrial union are not precluded from entering 
into independent contracts. That has been made clear by 
decisions of this Court. For example, In re the Manawatu Flax* 
10 millers' Award{l) is an apt illustration of this fact. There, two 
men, Broad and Reeve, employers bound by the award, entered 
into a written contract with four workers, members of the union 
bound by the award, whereby they agreed that during a time 
prescribed they would do all the stripping at the Kea Fiaxmill, 
1 5 Oroua Bridge, at the rate of 3s. 8|d. per ton of green flax cut and 
used at the mill. The question was whether the contract was 
valid, although under its provisions the contractors might earn 
less than the prescribed minimum wage. The judgment (per 
Sim, J.) was to the effect that there was a valid independent con- 
20 tract and no breach of the award, even if the contractors’ earnings 
were below the minimum wage. Accordingly, it is quite clear 
and settled by authority that, even though he is a member of the 
union, it was competent for Little to become a party to a contract 
with the defendant Board, and, if there was in fact an independent 
25 contract, the relationship of master and servant existed as between 
him and the men he employed, and the Board, as principal, could 
not be the employer of these workers. 

There are three reported cases in which the legal effect of 
co-operative contracts was under consideration, and, as these 
30 have been repeatedly mentioned in the course of the argument, 
they may here be reviewed. In Lawless v. The Kingi^l), a party 
of men had entered into a contract with the Grown for the forma- 
tion of a section of railway track. The contract was in writing, 
and the parties were referred to therein as "‘ the contractors.” 
35 The prices payable to them were specified in the schedule called 
'"the contract.” Certain specified materials were to be supplied 
by the Public Works Department, and aU other materials by the 
contractors. Payments were to be made monthly for the full 
value of the work done. There were provisions restricting the 
% 40 hours of work and giving the offioer-in-charge power to discharge 

any member of the party for incompetency, neglect of duty, or 
other misconduct or breach of the conditions, and to increase or 
(1) (1909) 12 G.L.R. 102. (2) (1909) 12 G.L.R. 327. 
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decrease the nuraber of men in the party. Moreover, the 
Department had power to stop the works at any time. Thus,' 
it will be seen that the terms included many provisions indicating 
a contract of service, but — ^and this is important— the contract 
■Was written or printed and signed. The party engaged a man 5 
named John Soholes at 12s. per day to provide a horse to draw 
trucks used in the work, and Scholes employed a youth named 
Patrick Lawless at 6s. per day to drive the horse. Lawless was 
killed by accident arising out of and in the course of his employ- 
ment, and his parents claimed compensation. The question for 10 
this Court (per Sim, J.) was whether the parties were independent 
contractors, in which case the Crown would be liable as principal 
under s. 13 of the Workers’ Compensation Act, 1908, and it was 
held that the parties were independent contractors. 

The next case is that of Birss v. The Ki7hg{^). There, a party 15 
of twelve men entered into an agreement with the Crown for the 
construction of a tunnel, and several of them were later killed by 
the inhalation of noxious fumes. The contract form used was 
that regularly utilized by the Public Works Department in an 
ordinary contract with a contractor who employed labour. The 20 
contract included a clause whereby the men bound themselves 
to insure against accident with the Government Accident Insur- 
ance Department and to indemnify the Grown against accident 
liability for any one employed by the party, such indemnity 
covering the liability imposed by the Workers’ Compensation Act, 25 
the Deaths by Accidents Compensation Act, or by common law, 
and an insurance contract was duly made by the party with the 
State Accident Department whereby each naan was covered to the 
extent of £800 with a disaster limit of £4,000, in consideration of 
which the premium was reduced. The mother of one of the 30 
deceased took proceedings under the Crown Suits Act and the 
Deaths by Accidents Compensation Act, alleging that the accident 
was due to negligence on the part of the Crown’s servants. An 
agreed case was stated for argument in the Supreme Court, and 
Salmond, J., held that a claim for damages could not be maintained. 3 5 
The relevant point in that case for our present consideration is that , 
though the parties called themselves a party of co-operative con- 
tractors, it was held that they were independent contractors, and, 
indeed, it seems clear that, as between themselves, they might 
properly have been described as partners. 40 

Finally, we come to Solomon v. The King{4). There, a party 
of 115 men had entered into an agreement with the Crown to do 
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^rtam road-work in connection with the Waitaki Hydro-electric Or. Aeb. 
Uam. Ihe terms under which the men worked were set out in 
a printed document supplied by the Department, and that docu- Hawke\s 
ment was signed by one, Hickey, on behalf of the other members Bi:n i™.’ 

e party. The document was headed ^^ Co-operative Road Ktc. 

‘^ Contract,” and the signatory thereto was referred to throughout h-uvVv- 
as the contractor,” but he was also referred to in certain of the Bay" '' 
clauses as the headman ” or ‘Hhe ganger,” All the members 
ot the party, including Hickey, stood on a footing of equality in 
10 the matter of earnings, and there were provisions to ensure that 

neither more nor less than the rate of wages prevailing in the Drivers’, 
district should be earned. The work was carried on under the 
supervision of a departmental engineer, who was the sole arbiter Same. 
in any dispute, and he had the right of dismissal in certain events. 0 ’b,egan J 

15 Solomon, a member of the party, having been killed by accident, ' 

his widow claimed damages under the Deaths by Accidents Com- 
pensation Act, alleging that the accident was due to the negligence 
of a fellow-worker. The case came before Kennedy, J., and a jury 
at Timaru in February, 1933, when the jury found in favour of 
20 the suppliant ; but, on further consideration. His Honour found 
that the verdict could not stand in that the deceased was a member 
of a party of independent contractors. The case was taken to 
the Court of Appeal, and that tribunal {Myers, C.J., and Ostler 
and Smith, JJ., MacGregor, 3,, dissenting) found in favour of the 
25 suppliant. In that case, as here, certain of the clauses in the 
document indicated an independent contract and others a contract 
of service, but it was held that the deciding factor was the question 
of control, and that it was clear that the degree of control exercised 
by the departmental engineer was consistent only with a contract 
30 of service. It was pointed out, however (by Myers, C.J.(5) ), 
that even if the document were ambiguous there were certain 
relevant facts not referred to therein, but proved in evidence, 
which were inconsistent with an independent contract in that 
(i) pursuant to the JSTationai Expenditure Adjustment Act, 1932, 

35 the Department deducted 5 per cent, from the earnings of the men, 
which it was not entitled to do save in the case of employees on 
wages or salary ; (ii) that after the coming into operation of the 
Unemployment Amendment Act, 1931, the Department made the 
prescribed deductions from the earnings of the men ; and (iii) that, 

40 for the purposes of the Workers’ Compensation Act, the men were 
treated as workers, and in this last connection His Honour the 
Chief Justice was emphatic that it was impossible for the Depart- 
ment to allege an independent contract in answer to a claim for 
(5) Ibid,, U; 29, 
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damages while .liability was admitted— as it was in Solomon's 
ease— pursuant to the Workers' Compensation Act. It is to be 
noted that Lawless v. The King{6) was not oTerruled by the 
Court of Appeal in Solomon's case, but distinguished. 

A perusal of the three cases hereinbefore quoted shows that 5 
such terms as co-operative contract” and ^‘contractor” in 
this connection are neutral terms ; that in every case the whole 
of the facts must be looked at ; and that a co-operative contract 
may mean an independent contract as in the Lawless case and the 
Birss case(7), or a contract of service as in the Solomon case(8). 10 
Further, it is to be noted that in that case, unlike that now under 
consideration, each member of the party of 115 was held to be 
employed under a separate contract of service. 

Coming now to the alleged contract under consideration. It 
seems beyond question that the draftsman who prepared the 15 
document bore the Solomon case in mind, in that the whole of the 
terms under which the work was let to Little are set out in the 
writing. As there are no ambiguous terms, no evidence was 
admissible to explain the meaning of the writing or any part thereof. 

No evidence was called to show, nor was it even suggested, that 2 0 
Little had signed the document under duress or as the result of 
misrepresentation. It is obvious that the document includes 
clauses ordinarily indicative of a contract of service. Such, for 
example, are the clauses providing for the payment for death or 
injury pursuant to the Workers' Compensation Act, the super- 25 
vision by the engineer, the deduction of unemployment tax, &c. 

Had these matters not been provided for in the document, evidence 
could have been given of them at the original hearing, and it could 
have been, and doubtless would have been, argued, as in Solomon's 
case, that they were proof of a contract of service. That they 30 
have been expressly set out in the document, however, makes all 
the difference. Short of illegality the law places no limitation 
on freedom of contract, and hence it is always competent for any 
person to agree by independent contract to do that which ordinarily 
indicates a contract of service. Accordingly, we must hold on 3 5 
principle as well as authority that Little was an independent 
contractor. Were there any doubt in this connection, it must 
be finally dispelled by perusing the agreement signed by the men 
employed by Little — ^twenty-six in all — on November 9, 1937 : 


We, the undersigned, hereby agree to be associated with you as co- 40 
operative contractors in the performance of the works set forth and 
described in the annexed contract and. specifications which is to be entered 

(6) (1909) 12 G.L.B. 327. (8) [1934] N.Z.L.R. 1 ; G.L.R, 23. 

a) [1923] N.Z.L.R, 105S; [1924] 

G.L.R. 179, 
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into between you and the Hawke s Bay Rivers Board and we agree to 
engage on the said works on the terms and under the conditions set forth in' 
the said annexed, contract and. specifications. This agreement is made 
tetween and you and each of us and is not the concern of nor to bind the' 
V Mawke s Bay Rivers Board. 

It is no more competent for the men who signed the foregoing 
to repudiate their agreement than it is for the contractor; Little, 
himself. The contract itself is complete on the face of it, and the 
agreement we have quoted shows that in the contemplation of the 
10 meB. themselves he was an independent contractor. It is true 
there is uncontradicted evidence that on one occasion the Board’s 
engineer dismissed a number of the men. That fact is certainly 
inconsistent with an independent contract, and the appellant 
naturally cites it in support of his case. The reply is that the 
1 5 engineer committed a breach of the contract. Obviously, however, 
a breach cannot affect the validity of a contract already entered into, 
and the act of the engineer merely illustrates the fact that a con- 
tract is sometimes broken. Accordingly, the appeal is disallowed, 
and leave is reserved to the respondent Board to apply for costs. 

Appeal dismissed. 

Solicitors for the respondent : Kennedy, Lusk, Marling, and 
Willis, Napier. 
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[IN THE SUPREME COURT.] 

In re WAIOHIKI BLOCKS, NATIVE OWNERS v. 
HAWT&E’S BAY RIVERS BOARD. 

Natives and Native Land — Public Works — Native Land taken for Public 
Works — Appeal from Final Order of Native Land Court awarding Com- 
pensation — Time — Date froyn which Variation by Appellate Court 
effective — Date fro7n which Interest payable on Amount so varied — Public 
Works Act, 1928, ss. 104, 106 — Native Land Act, 1931, ss. 64-66. 

Part IV of the Public Works Act, 1928, relating to the taking of 
Native land for public works and the ascertainment of compensation 
therefor, provides for an appeal from a final order of the Native Land 
Court awarding a sum of compensation ; and, for the purposes of appeal, 
such an order is an order within Part II of the Native Land Act, 1931, 
establishing and regulating the Native Appellate Court and its orders. 
Sections 64, 65, and 66 of that statute, dealing with variation of orders 
of the Native Land Court by the Native Appellate Court, apply, there- 
fore, to an order of the Native Appellate Court made under s, 106 of the 
Public Works Act, 1928, Consequently, an order so varied must be 
deemed to be and remain an order of the Native Land Couit, and the 
variation takes effect from the same date as if the order had been made 
by the Native Land Court. 

Hence, in the case of orders appealed from and varied by reduction 
of the amount of compensation, and of orders not varied by the Native 
Appellate Court, interest is payable on the reduced amount or on the 
original amount as the case may be from the respective dates of the 
nT*HAT«« nf thft Native T^and Court. 


s.c. 

Nafier. ' 
1939. 


J'iine 16, 20. 
Smith, J. 
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ORIGINATING SUMMONS for an order determining tke date 
from which, interest was payable (a) on certain awards of com- 
pensation-moneys by the Native Land Court under s. 104 of the 
Public Works Act, 1928, which were upheld by the Native 
Appellate Court, and (b) on certain other awards by the Native 5 
Land Court under the same section which were reduced by the 
Native Appellate Court. 

The defendant Board, by Proclamation published on October, 

29, 1936, under the Public Works Act, 1928, took certain Native 
Lands for the purposes of river-works. These lands are parts 10 
of the blocks known as Waiohiki 1e 3, 1e 4, 1e 5, iB 6, 1e 7, li> 

2b 11, In 2b 15, In 2b 16, In 2b 17, and Id 2b 18. (The owners 
of 1b 4 and 1e 5 were by consent added as plaintiffs at the 
hearing.) Pursuant to s. 104 of the Public Works Act, 1928, the 
Native Land Court on October 1, 1937, awarded the plaintiffs i 5 
the sum of £2,951 by way of compensation. The defendant Board 
appealed, and the Native Appellate Court on April 2, 1938, varied 
the awards of the Native Land Court in respect of Waiohiki In 
2b 15, Id 2b 16, In 2b 17, and In 2b 18. In all, these awards were 
reduced by the sum of £293. All other awards were upheld. 20 

On July 7, 1938, the defendant Board paid the total amount 
of compensation— 5 £2,658 — ^being the original amount awarded 
by the Native Land Court less the deductions ordered by the 
Native Appellate Court. Relying on s. 104 (1) (d) of the Public 
Works Act, 1928, the plaintiffs applied to the defendant Board 25 
for the payment of interest on the total amount paid by the 
Board as from November 1, 1937, being one month from the date 
judgment was delivered by the Native Land Court. The 
defendant Board declined to accede to this application. It con- 
tended that, where an appeal is brought, interest is not payable 30 
on any award until the decision of the Native Appellate Court has 
been given. 

The questions asked in the originating summons appear in the 
Judgment. 

Dowling, for the plaintiffs. 35 

L, IF. for the defendant. 

Cur. adv. vult. 

Smith, J. [After stating the facts, as above :] The first 
question concerns the nature of the order of the Native Land Court 
made under s. 104 of the Public Works Act, 1928. Is it an order 40 
which is subject to Part II of the Native Land Act, 1931, and so 
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subject to the provisions of s. 65 of that Act, which regulate orders 
of the Native Land Court when varied on appeal ? 

As it exists to-day, s. 104 of the Public Works Act, 1928, 
comprises s. 91 of the Public Works Act, 1908, with various 
5 amendments. Prior to the year 1910, the award was not expressed 
to be final in any respect. By s. 13 of the Public Works Amend- 
ment Act, 1910, the words “ and its award shall be final as regards 
“the amount awarded” were added to s. 91 (c). They 
now appear at the end of s. 104 (1) (c) of the Act of 1928. This 
10 position continued until the passing of the Native Land Amend- 
ment and Native Land Claims Adjustment Act, 1927, which, by 
s. 15 (1), provided as follows : — 

Notwithstanding anything to the contrary contained in the Public 
Works Act, 1908, or its amendments, an appeal shall lie to the Appellate 
16 Court from any final order of the Court made under section ninety -one of the 
said Act both as regards the amount of compensation awarded and the right 
or title of any person to be paid such compensation or any part thereof. 

This subsection now* appears as s. 106 of the Public Works Act, 
1928. The giving of the right of appeal involves the inference 
20 that the word '‘final” in s. 104 (1) (c) has changed its meaning. 
It could no longer mean that there was no appeal as regards the 
amount awarded. It could only mean that the order must be 
final as opposed to interlocutory before an appeal could be 
brought. There is another inference to be dra^^m from s. 106. 
25 Its phraseology shows that prior to its first enactment in s. 15 (1) 
of. the Kative Land Amendment and Native Land Claims Adjust- 
ment Act, 1927, there was an appeal from an order of the Native 
Land Court as regards the right or title of any person to be paid 
compensation. That indicated that the order was one made in 
^0 the ordinary jurisdiction of the Court for that purpose. Thence- 
forth there was to be also a right of appeal as regards the amount 
of compensation awarded. That made the whole order appealable 
and, in my opinion, rendered it an order of the Native Land Court 
which must be regarded as made in its ordinary jurisdiction for 
35 the purposes of appeal. 

Mr. Willis submitted that the Court should not draw this 
conclusion, because s. 104 (1) (c) refers to the '' award ” and 
s. 104 (1) {d) to the " sum awarded,” and he submitted that the 
mere granting of an appeal would not make applicable the 
40 provisions of ss. 65 and 66 relating to orders of the Native Land 
Court when varied or otherwise dealt with by the Native Appellate 
Court. This argument cannot stand against the fact that the 
authority in s. 104 (1) {a) is to make ‘"such order or orders as to 
it seems fit,” that s, 104 (i) Id) speaks of the making of the 
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'' order of Court/’' that ,s. 105 (2) refers to aa order for payment ■ 
“of compensation/’ and that s. 106, which gives the right of 
appeal, speaks of ‘‘ any final order of the Court made under 
“ s. 104,” and thereby treats the words of s. 104 (1) .(c)— viz., “ its 
“award shall be final” — ^as equivalent to “any final order.” 5 
In my opinion, the legislation in its present form provides for an 
appeal from a final order of the Native Land Court awarding a 
sum of compensation, and for the purposes of appeal such an order 
is an order within Part II of the Native Land Act, 1931, 
establishing and regulating the Native Appellate Court and its 1 0 
orders. Sections 64, 65, and 66 of that Act therefore apply to an 
order of the Native Appellate Court made under s. 106 of 
the Public Works Act, 1928. 

Section 65 is as follows : — 

(1) When an order of the Native Land Court is varied by the Appellate | 5 
Court it shall, as so varied, be deemed to remain and be an order of the Native 
Land Court, and the variation thereof shall take and be deemed to have 
taken effect from the same date as if the order had been originally made by 

the Native Land Court in that form. 

(2) When an order of the Native Land Court is varied by the Appellate 20 
Court, the order as so varied shall be drawn up as an order of the Native 
Land Court, and shall be sealed with the seal of that Court and signed by the 
presiding Judge or by the Chief Judge, and shall bear the same date as if 

no such appeal and variation had taken place ; and the order as so drawn up ‘ 
shall supersede and take the place of the order as originally made, whether 25 
that order has been already drawn up, sealed, and signed, or not. 

In the present case the Native Appellate Court has specificaEy 
stated in its decision that in making its deductions it has “ varied ” 
the orders of the Native Land Court. I am well content to 
take the description given by the Native Appellate Court of the 30 
operation of its own order in relation to the orders of the Native 
Land Court. I conclude that, pursuant to s. 65, the orders varied 
must be deemed to be and remain orders of the Native Land Court, 
and the variations take effect from the same date as if the orders 
had been made by the Native Land Court. It follows that interest 3 5 
on the varied orders is payable from one month after the date of 
the Native Land Court order— as from November 1, 1937. 

With respect to the orders not varied by the Native Appellate 
Court, there is no difficulty. Those orders stand and interest 
is payable from one month after the date of such orders — viz., as 40 
from November 1, 1937. 

In reaching these conclusions, I have considered the submission 
made by Mr. Willis that the Bivers Board, having appealed, could 
not be expected to pay interest until it finally knew, from the 
decision of the Native Appellate Court, the amount on which it 45 
had to pay interest. The answer is that when the Bivers Board 
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brought its appeal, it must be taken to have known that s. 65 , of 
the Native Ijand Act, 1931, would apply upon a variation of the 
order by reduction: of the amount of compensation.' If the 
argument ah inconvenienti be applicable, it is necessary to 
5 remember that the Native owners lost their legal right to the land 
when the Proclamation was published— w., on October 29, 1936. 
Where they are not aHowed more on appeal than they obtained 
from the Native Land Court, there is no reason in convenience or 
justice in denying them the right to interest as from the date they 
10 would have obtained it under the orders made by the Native Land 
Court. 

If, on appeal, the amount of compensation were increased by 
the Native Appellate Comi), a different question would arise. In 
this proceeding, I am not required to consider that question or to 
15 construe s. 104 (1) (d) (concerning the payment of interest) with 
s. 66 of the Native Land Act, 1931 (concerning orders of the Native 
Appellate Court which are not variations of an order of the Native 
Land Court). 

The answer to the question asked is that interest is payable 
20 on the amount of compensation awarded to the own^s of the 
various blocks, whether upheld or varied by the Appellate Court, 
as from the expiration of one month after the date of the order 
of the Native Land Court. The defendant will pay the plaintiffs 
. the sum of £7 7s. for costs and, in addition, the fees of Court. 

Questions answered accordingly. 

Solicitor for the plaintiffs : A. E. Lawry (Napier). 

Solicitors for the defendant : Kennedy, Lush, Morling, and 
Willis (Napier). 
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KARORA KOHU ET UX. 

Negiige 7 iee — Infants and Children — Minors of Fourteen Years and Upwards — 
Traffic Regulations — Standard of Care required—Traffic Regulations, 
me {Seridl No. 8611936), Reg. 22 (2) (5) (6). 

The same standard of care in the observance of traffic regulations 
is required of every normal minor of fourteen years and upwards as of 
an\ adult.' 

Canning v. The Kmg{l) and The, King v. Storey{2) applied. 

So held, by the Court of Appeal, ordering a new trial, on appeal 
from the judginent of Fair, J., who dismissed a motion for a new trial on, 
mter alia, the ground that there had been misdirection as to what 
constituted contributory negligence on the part of the seventeen-year-old 
son of the respondents killed in the accident, and alternatively for 
jxidgment for the defendant non obstante veredicto, or for nonsuit. 

(1) [1924] N.Z.L.R. 118 ; [1923] a.L.R. 595. (2) [1931] KZ.L.R. 417 ; G.L.R. 105. 
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‘ .APPEAL from a .judgment of Fair, 3., dismissing a motion by 

the appellant Board (defendant in the Court belo'w) for an order 
I' Tauranga for. a new 'trial, and alternatively for judgment for defendant 
! Electric- j^otwithstanding' the verdict, or for nonsuit. 

Board The respondents were a Maori and ms wife, whose seventeen,- 5 

KAROHk year-old son was killed while riding a bicycle by coming into 

Kohu collision with a motor-truck driven by one, .Davidson, an employee 

i of the appellant .Board,. near ■Taoranga, about lO'a.m. on June. 17^, .. 

1938. They .brought an action against , the '.Board ciaiming 
dainages .in, respect of their . son*s ■ death, .under the Deaths by 10 
Accidents ' Compensation Act, 1908, alleging that his death was 
caused by the negligence of Davidson. In their statement of claim 
they alleged that Davidson was driving a truck belonging to the 
Board towards Tauranga on the Waihi-Tauranga Road and '' at 
'' the same time deceased was riding a bicycle from the Judea 15 
" side Road on to the aforesaid Waihi-Tauranga Road ” when 
the' collision occurred.. No less .than six species of negligence were 
alleged, but, according to the judgment, the only ones relied on at 
the trial were that Davidson was travelling at an excessive speed, 
that he failed to keep as close as practicable to the left of the road, 20 
and that he failed to keep a proper look out. The Board denied 
that there was any negligence on the part of Davidson, and alleged 
that the accident was caused by the negligence of the boy 
in suddenly emerging from a side road into the main road on Ms > 
wrong side of the road, cutting the corner in an endeavour to turn 25 
to his right, and disobeying the right-hand regulation, which 
required him to give way to traffic approaching from his right. 

The Board also pleaded contributory negligence on the part of the 
boy. 

The jury found a verdict in favour of the plaintiffs, and 30 
awarded them £580 damages. 

After the jury had returned its verdict, Mr. moved 

judgment for the plaintiffs and Mr. Meredith for judgment for the 
defendant. Both motions were reserved. The defendant 
subsequently filed a motion that judgment be entered for the 
defendant, or in the alternative for a nonsuit, upon the grounds 
that there was no evidence, or no sufficient evidence, in support 
of the plaintiff’s case, and that if the evidence disclosed any 
negligence on the part of Davidson which caused or contributed to 
the death of Niwhai Kohu, then the evidence also conclusively 40 
proved such contributory negligence on the latter’s part as w'ould 
bar the plaintiffs from recovering. Alternatively it moved that 
the verdict of the jury and the judgment thereon be set aside, 
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and that a new trial be ordered on the grounds : (i) That the jury 
had been misdirected as to what constituted contributory 
^ negligence on the part of Niwhai ; (u) that the damages awarded 
to the plaintiffs by the jury were excessive; and (iii) that the 
5 verdict of the jury was against the evidence or the weight of the 
evidence. 

Tlie misdirection of the learned trial Judge, on which th© 
appellants relied in support of their motion for a new trial, Is 
set out in the judgment oi Myers, C.J.{1). 

10 The motion was argued before Fair, J., who dismissed the 
motion and entered judgment in accordance with the jury's 
verdict. 

From this judgment or order the plaintiff appealed upon the 
ground that it was erroneous in fact and law. 

15 Meredith and Bollard, for the appellant. 

(/oowey, for the respondent. 

Cur,adv.mU, 

In the Court of Appeal. 

Myers, C. J. The main allegations of negligence made by the 
20 respondents were that Davidson, the driver of the appellant's 
motor-truck, (a) drove his motor-truck on his wrong side of the 
road immediately prior to and at the time of the collision between 
the truck and the bicycle ridden by the deceased Maori boy ; (6) 
drove at an excessive and dangerous rate of speed in the circum- 
25 stance that he was approaching the entrance to a side road ; and 
(c) failed to keep a proper look out fot* traffic on the road. 

The case for the respondents depended in the main upon the 
evidence of the witness, Bennett. Mr. Meredith challenges that 
evidence chiefly upon the ground that Bennett's opportunity of 
3 0 observation was so limited as that his evidence as to the appellant's 
speed and position on the road should not be accepted. That 
matter was for the jury — ^it is not for this Court — ^and I cannot 
doubt that there was evidence upon which, if they chose to accept 
it, it was competent for the jury to find that the truck-driver had 
35 been negligent in the respects alleged, and that he approached 
what he knew to be a dangerous corner at a speed of forty miles 
an hour. And if the evidence were accepted, then frima facie 
on the case for the respondents the circumstances were such as 
to enable the inference to be drawn that the truck-driver's 
40 negligence was the cause of the accident. There was certainly, 
in my opinion, at the conclusion of the plaintiff’s case a case to 
go to the jury. The truck-driver, however, then gave evidence 

(1) Post, p. 126,1 32. 
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to tile effect that the deceased boy, rode on the wrong side of the 
road, , inmiediately prior to and at the time .of the , collision, cut 
the corner in turning from the Judea Bead into the main road, 

. and' failed to, .give ■ way to the truck approaching from his right. 
In these circumstances the question as to .whether t,!i6 deceased 
boy was negligent, and, if so, assuming that the, jury found the 
truck-driver also negligent, the question whose iiegiigeiice %?a.s 
the cause, of the accident, were matters for the juiy to determine,, 
and in such determination the question .as to .'■whereabouts, in .the. 
road the accident happened -was. one of .much importance. The 
jury were entitled to reject , the ' evidence of the truck-driver, and, 
if they did, the prima facie case made on behalf of the respondents’ 
remained unans"wered. In fact the jury found a verdict in favour 
of the respondents, awarding £580 damages. Assuming that 
the Jury were properly and correctly directed, I do not myself 
think that the verdict could be disturbed unless this Court 
proceeds to re-try the case and usurp the function of the jury 
which was the properly constituted tribunal. If that is right, 
then the application for a nonsuit, or alternatively judgineut for 
the defendant notwithstanding the verdict, necessarily fails. 

But in the further alternative a new trial is sought. One of 
the grounds alleged in the motion-paper is that the damages 
awarded by the jury are excessive, but that ground was abandoned 
by Mr. Meredith, A second ground is that the verdict is against 
the evidence or against the weight of evidence. In my opinion, 
how^'ever, the motion cannot succeed upon that ground : I think 
there was evidence sufficient to prevent its being held that the 
verdict was so unreasonable as that it could not properly be found. 

There is, how'ever, a third ground — -namel}^, that of misdirection 
of the jury. The learned Judge in his summing-up, when dealing 
with the question of the alleged negligence on the part of 
the deceased boy and after quoting a certain traffic regulation 
to which I shall refer directly, directed the jury thus : If you 
'' decide that the facts show that he p.c., the deceased boy] should 
'' have seen the truck and known of the possibility of an accident. 
'' that establishes prima facie negligence, and you will accept it 
as such in the absence of rebutting considerations. There is 
'' one matter in this connection for you to consider : the kind 
'' of care required from persons of his years is that ordinarily 
'' exercised by boys of that age. You may think that a 
'' hoy between the ages of sixteen and seventeen, as this boy was, 

'' is not in the same position to know the motor regulations and 
'' the necessity for observing them as a man of experience, nor 
should he be expected to do so with the same degree of care. 


4: 0 
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'' On the other hand, you may think that this boy should have 
exercised the same degree of care as a man.” 

At the conclusion of the summing-up, exception was apparently 
taken by Mr. Meredith to that portion of the . direction which I 
5 have just quoted, and the learned Judge then said to the jury : 
'‘Mr. Meredith asks me to add that the regulations bind this boy of 
"sixteen as well as any one else on the road, and a breach of the 
"regulations, if you are satisfied that he was on tlie right side of 
" Judea Road going out, or that he failed to give way to the truck 
10 " on Ms right when approaching the intersection, is prhm facie 
" evidence of negligence, to take it out of which category there 
” have to be other factors. The age of the boy is one such factor, 
" and you should consider whether in the whole of the circum- 
" stances, including his age, the breach of the regulations, 
15 " if proved, did amount to negligence.” 

The regulations relating to bicycles form part of the Traffic 
Regulations, 1936, and are presumably made under the authority 
of s. 10 of the Motor-vehicles Amendment Act, 1936, which 
empowers the making of regulations for the control of any form 
20 of traffic other than motor traffic in so far as, in the opinion of 
the Governor-General, the control of that other traffic is 
necessary for the proper regulation of motor traffic. Regulation 
22, cl. 2, requires that every rider shall keep the bicycle as close 
as is practicable to his left of the roadway. Clause 5 requires 
2 5 every rider intending to turn at an intersection from any roadway 
into a roadway to his right, when approaching and turning, to 
maintain his position to his left of the centre-line of the roadway 
out of which he is turning until he enters the intersection and 
then to turn into the roadway into which he is entering as directly 
30 and quickly as he can with safety. Clause 6, so far as is material 
to the present case, is as follows : — 

Every ridei* when approaching or erossiiig any w'lterseotion ... to 
or over which any other vehicle ... is approaching or crossing so that 
if both eontiiraed on their courses there would be a possibility of a collision, 
OK shall, if such vehicle . . . is approaching from his right . . . give 

way to such other vehicle, and allow the same to pass before him, and, if 
necessary for that purjiose, stop his vehicle. 

Every person who commits a breach of the regulation is liable 
under Reg. 5, cL 3, to a fine of £50. 

40 The negligence alleged by the appellant against the deceased 
boy consisted of various breaches of the traffic regulations relating 
to bicycles, and if those breaches were made out it is difficult to 
see prima facie how they could be anything else than cogent 
evidence of negligence. The question now involved, however, 
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is^ sirapiy whether as a matter of law the deceased boy was entitled 
to be excused by the jury from the consequeuces of Ms negligence 
on the ground that the law does not require the same degree of 
care .to be exercised by a normal youth of sixteen or seventeen 
years of age when riding a bic^^cie as by an adult person ;■ or rather 5 
whether, as a matter of law, his age could be taken into 
consideration as a factor excusing his negligence if such negligence 
were proved to the satisfaction of the jury. There has never 
yet been a decision to that effect, and, if it were the law, it would 
be exceedingly unfortunate and would constitute an added terror 10 
to the difficulties and dangers of modern traffic conditions. 
Regulation 22 of the Traffic Regulations, 1936, creates penal 
offences, and under our law every person of or over the age of 
fourteen years is in substantially the same position so far 
as responsibility to the criminal law is concerned : Crimes Act, 15 
1908, s. 4:2. Moreover, a person of the age of fifteen years 
is entitled, subject to satisfactory evidence of his qualifications, 
to a motor-driver’s license : Motor- vehicles Act, 1924, s. 21. It 
would be idle to contend, therefore, that a motor-driver of sixteen 
or seventeen years was entitled on account of his youth to 20 
be excused from the consequences of his negligence as such driver. 
ISTow, seeing that Reg. 22 applies to every rider ’’ of a bicycle and 
that bicycles are used and ridden by thousands of young persons, 

I can see no reason in principle why any lower standard of care 
should be permitted in the case of a normal person of sixteen or 2 5 
seventeen years old than in the case of a person of or over the 
age of twenty-one years, or why the age of the younger person 
should be a factor in deciding whether or not he has committed a 
breach of the regulations and has thereby been guilty of negligence. 

The learned Judge in his judgment on the motion for a new trial, 30 
referring to the direction which has been challenged by the 
appellant, says: ^^That this direction was correct seems to be 
established by the decisions of two Eull Courts in New South 
Wales in Watson y, Anderson and Go,, (1908) 8 N.S.W.S.R. 

100, and in Hunt v. Brassware Ltd., (1926) 26 N.S.W.S.R. 449.” 35 
Those decisions, however, and various other decisions to the like 
effect in the United Kmigdom and elsewhere are master-and- 
servant cases to wMch special considerations may apply. Those 
decisions, to my mind, have no application here, and the same 
may be said of the many decisions in the books upon the question 40 
of contributory negligence in the case of very young children who 
sustain what may be called school or street accidents. There 
might well be a question of some difficulty in the case of a very 
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young cMld, who sustams an injury ^ by accident while ridkg a 
bicycle or tricycle, but that question can be left open for 
■ determination when it arises. However that may be, I do not Taijranga' 
think that the direction given in the- present case can be upheld, 

5 and, in my opinion, such direction was wrong, 

Mr. Coomy has contended that, assuming misdirection, a new • .. 
trial should not be ordered in view of R. 277 of the Code of Civil 
Procedure. He contends that no substantial wrong or miscarriage 
of justice has been occasioned in the trial of the action by reason 
1 0 of the misdirection, and urges that there is a presumption against 
a breach of the law, and therefore it must be presumed that the 
deceased boy did not commit any breach of the Traffic Regula- 
tions. He says on that assumption that there was evidence to 
go to the jury sufficient to enable the jury to find negligence on 
1 B the part of the defendant and to find further that that negligence 
was the cause of the accident. But the fact is that the truck- 
driver gives evidence from which if accepted it would follow that 
the deceased boy was guilty of breaches of the Traffic Regulations. 

It may well he that the jury accepted Davidson's evidence, but^ 

20 nevertheless, on the learned Judge’s direction, excused the 
deceased boy from the consequences of his negligence because 
of his being only sixteen or seventeen years old. If that was the 
process whereby the jury arrived at their verdict for the plaintiffs, 
as it may well have been, then there would have been a miscarriage 
25 of justice. That being so, if I am right in my view that there 
was misdirection, a new trial cannot be avoided. 


OSTLEE, J. [After reviewing the evidence, and concluding 
that the respondents should have been nonsuited :] In my 
opinion, the appeal should be allowed with the usual costs, and 
30 judgment should be entered for the appellant Board in the Court 
below with costs. 

As the other members of the Court do not agree with 
the conclusion to which I have come in this ease it becomes 
necessary to consider the question as to whether there was 
35 a misdirection. On this point I have had the advantage of reading 
the judgment of the other members of the Court, and agree that 
it was a misdirection in law to direct the jury that they might 
take into consideration the ago of this seventeen-year-old boy 
for the purpose of deciding that he was not guilty of contributory 
40 negligence. In my opinion, that direction was wrong in law ; 
it may have accounted for the verdict of the jury; and I agree, 
therefore, that the appellant Board is entitled to a new trial. 
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. 'Smith, J. ' . I 'have carefully considered the . evidence in this 
case .and the 'arguments adduced by counsel, and I ..am of opiiiioh 
that' there was evidence on. which a iu'r}^- could reasonably . hold 
{i)..that, the appellant’s' driver was negligent i.ii being on the wrong 
side of ills road when the collision occurred and for some 
considerable distance before the collision, and in travelling during 
the releva.rit period of time at an excessive speed ; (ii) that if the 
cyclist, aged seventeen, bore the responsibility of, the .'reasonable 
man for_ managing, his biojmle, he., was negligent in his mamier 
of emerging from the , side road .both as to .his place on the road 
and as to Ms speed ; and (iii) that if the cyclist had the respoiisi- 


5 


10 


biiity of the reasonable man, the jury might find that the real or 
operative cause of the collision was the negligence of either or 
both: see Lord Atkm's speech in Caswell v. PotveUy the., 
CoUieries{l). 15 

The jury found for the respondents, and therefore held that 
the negligence of the appellant’s driver was the real or operative 
cause of the collision. 

The learned trial Judge’s direction to the jury as to the nature 
of the responsibility of the cyclist was material. The evidence 20 
shows that the cyclist was seventeen years of age and was big 
and powerful for his age. He had been to school when he was 
young. He did not drink or smoke. His average earnings were 
stated to be £2 per week. He used a bicycle w'hich his mother 
speaks of as ‘'"his.” His duty under the Traffic Regulations, 2o 
1936 (Reg. 22 (6) ), at this intersection, w^as to give way to the 
motor-car which was approaching from his right. The learned 
Judge gave the following direction to the jury as to the cyclist’s 
responsibility : If you decide that the facts show tiiat he should 
'' have seen the truck and known of the possibility of an accident, 30 
'' that establishes prima facie negligence, and you will accept it 
“ as such in the absence of rebutting considerations. Tliere is 
'' one matter in this connection for you to consider. The kind of 
“care required from persons of his years is that ordinarily 
“exercised by boys of that age. You nmj think that a 35 
“ boy between the ages of sixteen and seventeen, as this boy was, 

“ is not in the same position to know the motor regulations and the 
“ necessity for observing them as a man of experience, nor should 
“ he be expected to do so with the same degree of care. On tlie 
“ other hand, you may think that this boy should have exercised 40 
“ the same degree of care as a man. You have to decide whether 
he should have stopped, and whether there was negligence on 
(1) [1939] 3 All E.R. 730. 
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■'Mb' part stibstantially, contribntiBg to the accident. If you ■ 

find, yon will bring in' a verdict for the- defendant because if the 
‘' accident ' was due to the joint negligence of botti parties the TAruAN-cei 
‘■' plaintiffs cannot recover. At the close of the sunnuiiig it]>, 

5 iVli\ JfereflilA asked that the Jury should be directed that the boy 

was bound..by the regulations. just as much as any one else, on the ' ivauhh.-v 
road, and the learned Judge then said,: " Mr. Aleredith asks nie Fj f;,o 
" to add that the regulations bind this boy of sixteen as well as s.MJTjf J. 

‘t any one else on the road, and a breach of the regulations, if you 

1 0 " are satisfied that he was on the right side of Judea Road going 
" out, or that he failed to give way to the truck on his right when 
"approaching the intersection, ib ‘prima facie evidence ' of 
" negligence, to take it out of which category there have to 
"be other factors. The age of the boy is one such factor, and 
15 “ you should consider whether in the whole of the circumstances, 

" including his age, the breach of the regulations, if proved, did 
" amount to negligence.” 

The evidence is that the youth was seventeen years of age 
when he was killed. The defendants’ claim is that as a bicyclist 
20 he broke the statutory regulation binding upon Mm. In apphdng 
the regulation it is relevant to consider whether the breach was 
the outcome of negligence and not the result of inevitable mistake, 
accident, necessity, or other justifying circumstance : Canmng v. 

The King{2). A justifying circumstance suggested was that this 
25 normal youth was only seventeen years of age. The direction 
to the jury included a statement to the effect that the jury might 
think that such a youth had not the same responsibility as the 
reasonably prudent man, but that they might think he was not 
in the same position to know the motor regulations and the 
30 necessity for observing them as the ordinarily reasonable man 
and that he was not to be expected to observe them with the same 
degree of care. If this is correct in its application to such a youth, 
then, with all respect, I think it dangerous doctrine. Yet if a 
line is to be drawn in law it must be drawn, I think, at 
35 some specific age. After the age of fourteen a child is criminally 
responsible for his acts, and in a criminal Court he cannot plead 
his age as an excuse against conviction. In New Zealand, the 
' nature of negligence in the driving of a motor- vehicle is tlie same 
in both civil and criminal cases: The King v. Storey(d). The 
40 same rule must apply to the conduct of a bicycle under the Traffic 
Regulations, 1936. In a criminal case, then, a normal youth of 

(2) [19241 N.Z.L.E. 118; [1923] (3) [1931] N.Z.L.R. 417; G.L.R. 

G.L.R. 595. 105. 
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seventeen would not have, been entitled to the direotion wMcIi 
was given in Ms favour in the present civil action on the ground 
of Ms age. I am therefore of opinion that it is an error in law 
to say that the same care in the conduct of a bicycle under the 
Traffic Regulations as would be required of the ordinary 5 
reasonable man might not, by reason of Ms age, be required of a 
normal boy over the age of fourteen. 

No case wMch has been cited is, I think, helpful as an authority 
on the present point. The conclusion wMch I have reached is 
consistent with the fact that a person not under the age of fifteen 10 
years may, after examination, obtain a license to drive a motor- 
veMcle. The age of such a person would not exempt him from any 
of the responsibility of the ordinary reasonable man in the manage- 
ment of Ms motor- veMeie. I desire to guard myself as to 
the position of normal children of fourteen years or under. Such i 5 
children may, of course, be guilty of contributory negligence in 
collision cases, but their age as well as other factors may be taken 
into account in estimating the degree of care required from them. 

The misdirection was material, and might have influenced the 
jury in concluding that the cyclist was either not negligent or that 20 
Ms negligence was not part of the operative cause of the collision. 

I think, therefore, that there must be a new trial. 

JoHXSTOK, J. For the reasons given in the judgment of the 
learned CMef Justice which I have had the opportunity of reading, 25 
I agree that a new trial must be ordered. 

New trial ordered. 

Solicitors for the appellant : Meredith, Meredith, and Kerr 
(Auckland). 

Solicitors for the respondents : Colmey and Jamieson 
(Tauranga). 


N.Z.L.G.R. 
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[IN THE SUPREME COURT AND IN THE COURT OP APPEAL.] 

ATTORNEY-GENERAL Ex rdatione 
NORTH AUCKLAND 
ELECTRIC-POWER BOARD - Appellant 
Plaintiff 

AND 

WILSON’S (N.Z.) PORTLAND 

CEMENT, LIMITED - - Respondent 

Defendant. 

Pwblic Works — License to use Water for Generating Eleetficity---IA(en8e for 
Electric Lines — -Whether Holder of both Licenses limited to Transmission 
of Hydro-generated Electricity — Attorney -GemraVs Fiat — Declaration and 
Injunction sought by Attorney -General on relation of Power Board in respect 
of oUeged unlawful and unauthorised Transmission and Distribution of 
Steam-generated Electricity — Principles relating thereto discuss^ — Public 
Works Amendment Actt 1908, s. 5 — Public Works Amendment Act, 1911, 
s. 2 — Public Works Act, 1928, s. 319. 

The license to constract and use an electric line contemplated 
pursuant to the powers given the Governor in Council by s. 2 of the 
Public Works Amendment Act, 1911, or s. 319 of the Public Works 
Act, 1928, is not limited to the transmission of electricity generated 
in any particular way. 

The nature of the generating-power is immaterial for the purpose 
of the said sections. 

The respondent company was granted two licenses, contained in 
one Order in Council, in 1913, (i) to use the water of a river to generate 
electricity for transmission and distribution within a named area of 
supply pursxiant to s. 5 of the Public Works Amendment Act, 1908 ; 
and (ii) to erect and maintain electric lines for lighting and power 
purposes pursuant to s. 2 of the Public Works Amendment Act, 1911, 
It generated on its own premises, by steam-power, electricity, which 
during portions of the year, when the supply of water from the river 
was irregular, it transmitted over the electric lines for which it held 
the said license and distributed in the named area. 

In an action by the Attorney-General on the relation of an Electric- 
power Board {hereinafter called the relator) within whose district lay 
the said area in which the respondent was operating. Fair, J., granted 
an injunction restraining the respondent ** in the circumstances shown 
“ to exist at the date of the hearing of this action from transmitting 
and distributing over its electric lines electricity generated by a steam- 
driven plant, the use of which lines for the purpose of such distribution 
and transmission in such circumstances he declared to be unlawful. 

On appeal and cross-appeal, 

Held, per totam Curiam, 1. That, as agreed by counsel, the judgment 
as formulated could not be supported, as it did not render plain what 
it permitted and what it prohibited. 


s,c.' ■■ 

Auckland, 

1938. 

Oct. 5, 6, 7, 
10 ; 

Nov, ■23;"" 
Dec. 16. 

Fair, J. 


C.A. 

Wellington 

1939. 

June 23, 26, 
27, 28 ; 
July 29, 

Myers, C.J. 
Blair, J. 
Johnston, J. 
Nobth- 
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Low V. Inne${l) ; Cother v. Midland- Railway Co.(2) ; Attormy- 
General v. Staffordshire County OouncUiZ) ; and EUermards 
Lines, Ltd, v. Bead{4:), applied, 

2. That no license ' was requhed for the generation of electricity 
by steam-power, and that there had been no breach of s. '319 of the 
Public Works. Act, 1928. 

3, That the appellant was entitled neither to the declaraTion that 
the transmission and ‘distribution of eleeiricitt’ was 'aii!a.wfiil and in 
excess of the authorities granted by the license, nor to an injunction 
restnuning such trarismission ' and distribution, 

Gn the ■ following further grounds respectively: — 


(N.Z.) Per Myers,. O.J., and Blair, J., That the transiriissk>n and ilist-ribii- 

PoRTLAXi'i tion. of steam-generated eleetricity was not in excess of the autliorities 

Cemkxt, granted by the license; and that the power to transmit steam - 

Ltd, generated eleetricity ov'er the lines was impliedly peiToicted by the 

license. 

^S’em6le, per Myers, C.J., and Blair and Norfhcroff., JJ., That, so 
far as breach of the license was concerned, the license itself afforded 
an adequate and effective remedy ; and the ease wus one of cjontract 
between the Crown and the respondent, so that the remedies depended 
upon the terms of the contract. The Governor-Ceneral was the sole 
judge as to compliance with the requirements of tlie license, and his 
decision was final. 

Semble, per Northcroft, J., That w'hat was alleged to be in breach 
of the license had been done over a long period w ith the full knowledge 
of and without objection from the Crown, the license and circumstances 
which would make the Court reluctant to grant an iiijunetion. 

Per Johnston, J., 1. That on the facts there w'as no positive interest 
suscex^tible of enjoyment by His Majesty’s subjects as of common right 
to be protected by injunction. 

2. That the relator had no right to ask for an interpretation or to 
claim any relief in respect of terms of the contract made betw'cen the 
Crown and the respondent company, nor the Court any right to interfei‘e 
by w*ay of an injunction wdth the discretion Parliament had given the 
Governor in Council in determining the conditions and terms of licenses 
it had authorized. 

3. That the Court should not determine quest ious dependent on 

the construction of the contract unless the Crown was aeti\'eiy repre- 
sented, which was not the ease where the Attorne\’ -Genera! acted on the 
relation of a private individual and claimed to maintain a neutral 
attitude.' ■■ ■ ■ ■ ' 

4. That there wus in the license no indication that a limitation 
on the transmission and distribution of steam -generated eleclricity 
was intended. 

Cooper V. \VhUlinghain{o) ; Ramsay v. Aherfoyk Maniifacturiny 
Co. {Australia) Proprietary, L/d.{{.>) ; and AttorneyMenera! 
ami Lnmlvy v. T, S. Gill ami Son Proprietary, Lld.il), 
applied. 

Attorney -General v. SkarpiS) ; Attorney -General v. P rentier 
Line, Ltd, (9) ; and Attorney -General v. North-eastern 
Railway Co. (10), distinguished. 

(1) GS(U) t IM'.L J. A S. 286; 46 E.K.920. (6) (19S5) -A C.L.H. 220. 

(2) (1848) 2 Pli. 469 ; 41 E.ll, 102r>. (7) [1927] VX.K. 22. 

(3) [1905] 1 Ch. 336. (8) [1931] I Cli, 121. 

(4) [19281 2 E.B. 144. . (9) [1932] I Oh. .303. 

(5) (1880) 1') ClLli. 501. (10) [1915] 1 Ch. 00.5. 



l.ZXG.R. ; SUPREME COURT. 

. ■ ACTIOH..- claimiag , (a), .a declaration that 'the' trammissioii and 
,„„jistributioii of ■ electricity by 'the defendant .company produced 
''0f ■ and generated 'by steam-driven machinery ' is , unlawful and in 
excess of the authorities granted by the said license ; and also 
5 (6) an injuiiotion restraining the defendant company, its servants 
and agents, or any or either of them, from transmitting and/or 
distributing over, along, or through any electric line erected by 
the defendant company or its predecessor in title the Dominion 
Company and now used or inaintaiiied by the defendant company, 
i 0 whether such electric line may have been erected, or is used or 
maintained, in pursuance or purported pursuance of the said license 
or otherwise, any electricity or electrical energy or electric current 
produced or generated by the said steam-driven plant save only 
such electricit}^ or electrical energy or electric current so ])rodiiced 
15 or generated as may be required to be used or consumed by the 
defendant company at its Portland Works and transmitted and/or 
distributed over, along, or through electric lines erected, used, or 
maintained on its own property solely for the purposes of such 
use or consumption. 

20 It was common ground between the parties that the North 
Auckland Electric-power Board (hereinafter called “the Board”), 
a body corporate duly constituted under the provisions of the 
Electric-power Boards Act, 1925, and the defendant was an 
incorporated company carrying on business as a manufacturer 
25 and distributor of cement and had a cement-manufacturing works 
at Portland in the North Auckland District. By Order in Council 
bearing date July 1, 1913, the Governor-General in Council grantexl 
to the Dominion Portland Cement Co., Ltd. (hereinafter called 
the Dominion Company ”), a license, subject to the terms and 
30 conditions thereof, to take, divert, and use from a stream known 
as the Wairua River as much water as was available in the 
said stream (in the said license referred to as “the said water 
as might at any time during the term of the said license be 
required by the Dominion Company for the purpose of generating 
35 electricity for transmission and distribution within the “area 
“ of supply ” defined in the said license, and also to erect and 
maintain electric lines for lighting and power purposes as in the 
said license described. 

^ In its statement of claim, the plaintiff said that, by virtue of 

^ 40 its incorporation and constitution under the Electric-power Boards 
Act, .1925, and its amendments, the Board was the Electric -power 
Board of (a) the North Auckland Electric -power District, which 
comprised the constituent districts of the Counties of Whangarei, 
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Otamatea, and Hobson, the Borough of Dargavffle, and -the Town : ; 
District of Hikurangi; and , (6) an outer area within ^ the 
meaning of the said Act comprising that area ' lying within the 
■ boundaries of the Borough of Whangarei ; and the aforesaid 
Electric-power District and outer area included the area of supply 5 
of the defendant company already described. By Orders 
in Council bearing date December 2 , 1930 , the Board was duly 
authorized in pursuance of the Electric-power Boards Act, ^ 1925 , 
and' of the Public Works Act, 1928, to construct electric works, : 
and to construct and use electric lines for the purpose of the sale, 10 
distribution, and supply of electricity within the North Auckland 
Electric-power District, and in pursuance and exercise of such 
authority the Board constructed electric works and electric lines 
within the said district. 

The plaintiff alleged that, in terms of the said license, 15 
the authority of the defendant company to transmit and distribute 
electricity over, along, and through electric lines is restricted to 
electricity produced and generated by means of the hydro-electric 
power-station referred to and transmitted and distributed over, 
along, and through electric lines erected, used, and maintained 20 
pursuant to the said license ; and that the defendant company, 
however, had operated and was operating at or about its works 
at Portland aforesaid certain steam-driven plant or machinery 
and by the use thereof produced and generated electricity ; and 
the defendant company unlawfully and in excess of the authorities 25 
granted by the said license had transmitted and distributed beyond 
the limits of its own property and continued so to transmit and 
distribute over, along, and through the electric lines erected, used, 
and maintained pursuant to the said license electricity produced 
and generated by means of certain steam-driven plant or 30 
machinery. 

The defendant Board admitted that it had operated at or 
about its works at Portland certain steam-driven plant or 
machinery, and by the use thereof produced and generated 
electricity. It further admitted that for a period of time, 35 
amounting in all to not more than an average of forty hours per 
year, it had transmitted and distributed electricity produced 
and generated by means of the said steam-driven plant or 
machinery to the Whangarei Borough Council pursuant to the 
contract already referred to, but that the occasions of such trans- 40 
mission and distribution as aforesaid were occasions of emergency 
solely and were necessary to enable compliance with the 
obligations under the conditions of the contract with the said 
Whangarei Borough Council. 


• SUPREME COURT. 

By the First Schedule to the said iioeuse the area of supply 
therein referred to was expressed to be — 

llmt part of the Auckland Provincial District bounded on the 
north by an imaginary line between the Whangararu Post-office and the 
Matmganm Bluff, and on the south by an imaginary line between the 
u Mangamai Post-off lee and the Matakohe Post-office, extended in a direct 
lin© in both cases to the sea, and on the east and west by the coast-line, 
including Matakohe Island ; as shown on the plan marked P.W.D. 33476’ 
deposited in the office of the Minister of Public Works at Wellington. 

By Order in Council dated September 29, 1930, the said license 
1 0 was amended by substituting for the area of supply prescribed by 
the said First Schedule thereto the following area, viz, 

Tlmt part of the Auckland Provincial District boxmded on the north 
by an imaginary line drawn from the Wairua Power-station to Wairua Falls, 
thence to Poroti Post-office, thence to Tapu Point ; and bounded on the 
1 5 south by an imaginary line drawn from Wairua Power-station to Whangarei 
Harbour at Portland; also the route of the 22, 000- volt line from Portland 
to Whangarei Borough substation; all as shown bordered red on P.W.D. 
plan numbered 79582, deposited in the office of the Minister of Public 
Works at Wellington. 

20 With the consent of the Governor-General in Council and 
expressed by Order in Council bearing date July 8, 1919, the said 
license and the benefits and obligations thereunder were assigned 
to, and the said license was being held by, the defendant company. 

In pursuance of the said license the defendant company or 
25 its predecessor in title the Dominion Company constructed, used, 
and operated certain works including a hydro-electric power- 
station in or adjacent to the said Wairua River, and erected, used, 
and operated electric lines for the supply, transmission, and 
distribution vithin the area of supply from time to time defined 
30 by virtue of the said license of electricity generated at the said 
hydro-electric power-station, and the said works, hydro-electric 
power-station, and electric lines were used and operated by the 
defendant company. 

By the said license and subject to the terms and conditions 
35 thereof the Dominion Company was authorized to supply 
electricity to the Whangarei Borough Council upon the terms and 
subject to the conditions set forth in ah agreement dated March 31, 
1913, a copy of which was set out in the Second Schedule to the said 
license, and in pursutoce of such authority the Dominion Company 
40 and thereafter the defendant company supplied, and the defendant 
company still supplied, electricity to the said Borough Council. 

North and Astley, for the plaintiff. 

Rogerson and Terry, for the defendant. 

Cur^ adv, vulL 
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■ ' : Faib, J. ' "Tliis is an application to the Court to decki'e that, 
the transmission hj the 'defendant , company of electricity 
generated by steam-power along, the electric li.'iies owned b}" it 
between its wmrks at Portland and the J3oroi2gh of Whaiigarei, 
and the district of Maungatapere- is nniawfiil, and for the issue of 5 
an injiinction against ■ it , continuing to transmit electricity so 
generated along' such lines. 

On July 1, 1913, the GoTernor in Comicii granted a license, 
under, s.' 5 of the Public V/orks Ainendnient ' Act, 1998, and s. ,2 ,, 
of the Public AVorks Amendinent Act,, 1911, to take and use water 10 
from the Wairua River- in the Korth Auckland District for the 
purpose of generating electricity for electric light, mechanical 
power,, or other, uses, and to erect and ,maintain electric lines for , 
lighting and porrer purposes upon the terms and conditions set 
out in the license. An area of supply was defined ’which included 15 
the District of Maungatapere and the Boroiigii of Whaiigarei. 
Clause 6 of the license provides, inter alia, 

The licensee sliall install, eonstract, inamtain, and use the folkming 
works for the purposes of this license ... 

{d) Such transmission and other lines, togetlier 'wath such transforming 20 
and converting apparatus as may be rec£uired to serve the purpose of this 
license.. 

The terms and conditions contain full details as to a submission 
of drawings, plans, and specifications to the Minister of Public 
Works, and other provisions usual in such licenses. Clause 18 25 
imposed an obligation on the licensee to supply electrical energt’ 
to the Whaiigarei Borough Council upon the terms and conditions 
set forth in the draft agreement betiveen the licensee and a 
Committee of the Borough Council, if the Council should so 
require. The iicensee also undertook to supply the DargaviOe 30 
Borough Council and the Whaiigarei County Council to an 
aggregate of 250-horse power at a price not exceeding £9 per 
annum if required to do so. It also made provision for the supply 
of any surplus power to other persons at a price not exceeding a 
fixed maximum. The conditions to be complied witli with regard 35 
to the construction of the electric lines, the current to be trans- 
mitted, conveyance to consumers’ premises, maintenance, and 
route were prescribed in detail. 

Clause 43 pro’vided : 

From and after the time when the licensee commences to supply enei'gy 40 
in pmsuance of this license, it shall maintain continiioiLsiy snffieieiit power 
for the use of all consumers for the time being entitled to be supplied ; 
provided also that, for any purpose connected with the efficient wwking 
of the undertaking, the IVIinister may give permission to the licensee to 
discontinue the supply at such intervals of time and for such periods as he, 4 5 
the Minister, may think expedient. 
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■■ ■■ Clause 49, provides : ■ ■ 

(c) If the licensee fails or neaiects to use end ^ - i i 

SiL“rS.“4r:!:’ ” “ £ scsi 

? p'sisrST.’ s/UoS s 1* 

or Its amendments, to the full extent of the same, or of anf part themo/: 

(e) If the licensee shall fail to observe any of the conditions or oblioa 

tions herein imposed upon the licensee, cncinions oi obiiga- 

then in any such case it shall be lawful for the Governor, by Order in Council 
either to revoke this license or to impose upon the licensee a fine not 
exceeding £100 for every week or part of a week for such default, such fine 

of competent jurisdiction bv anv person 
by the Governor to recover the same. ' ' 1 


Clause 50 provided that such powers should not be exercised 
15 ill case of a breach which, in the opinion of the Governor, could 
be met by a fine until thirty days after the giving of notice, and for 
^ any breach which, in the opinion of the Governor, was of such 
a nature as to require the revocation of this license, after ninety 
days’ notice and default in remedying the same within such time. 
20 Clause 51 provided : 

The Governor shall be the solo judge of the fact whether the require- 
have been complied with . . . and his decision 

shall be final. ... 


Clause 53 provided : 

25 . This license shall be deemed to constitute a contract as between the 
licensee ynd His Majesty the King, and may be enforced as a contract by 
and against His said Majesty or the licensee accordingly. 

The licensee eommenced to generate electricity ironi the 
Waifua Eiver on September 27, 1916, with a plant of a capacity 
30 of 2,039 kilowatts. The electricity hvas used at the licensee’s 
works at Portland, and to supply the Borough of Whaiigarei and 
a body of consumers in the Maungatapere District. On November 
17, 1920, the licensee installed a steam plant of 580-kiiowatts 
capacity at its works at Portland. In November, 1924, the use 
35 of this plant was discontinued and a steam plant of 1 ,500-kilowatts 
capacity was installed. On November I, 1928, an additional 
steam plant of 1,595 -kilowatts capacity was installed at Portland. 

The defendant company duly acquired the rights contained 
in such. license. 

4 0 The evidence called showed that the electricity generated from 
the hydro plant and that generated from the steam plant ran 
along the electric transmission-lines ''in parallel.” That was 
explained as meaning that the electricity from both sources was 
running along the same lines when both generating plants were 
45 working. At times the hydro plant was closed down owing to 
the necessity for cleaning the canal that led to it, to transmission 
faults, and to the necessity, at one time,, of replacing the insulators 
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on the transmission-lines. On such occasions, . which amounted 
to some-:965 hours over a period of eleven years, the whole of the ■ 
power re(|uired by the Whangarei Borough and the consumers at 
Maungatapere was supplied ■ from the steam plant at Portland. 

At times, too, the supplies were used ''in interchange ” as a 5 
matter of convenience. The evidence further showed the power 
from the steam plant was, in the year 1931, used to supplement 
the hydro-power as the water in the Wairiia Eiver was insufficient 
to provide the whole of the power required by Whangarei. It' 
showed, too, that the river sometimes fell to such low levels that iO 
in a dry season the water-power might require supplementing to 
meet such requirements. It was further proved that the trans- 
mission of the power "in parallel ’’ was more convenient to the 
company for technical reasons, and that it did not desire to 
sectionalize it — 'i.e., to keep the electricity generated from the 15 
two sources separated. 

There was no additional danger to the public from the trans- 
mission of the electricity from the steam plant along the trans- 
mission-lines. 

The plaintiff claims that the transmission of power generated 20 
at Portland along the electric lines is not authorized by the license 
held by the company; that, consequently, such transmission is 
a use of the electric lines not authorized by the license, is in breach 
of the provisions of s. 319 of the Public Works Act, 1928, and 
should be so declared and an injunction issued prohibiting the 25 
continuance of its transmission. 

Section 319, so far as it is relevant, reads as follows 

( 1 ) No person shall lay, construct, put up, place, or use any electric 
line except under the authority of a license issued to him by the Governor- 30 
General in Council under this section. Every person who commits a breach 

of this provision is liable to a fine not exceeding one hundred pounds. 

( 2 ) The Governor-General may from time to time by Order in Council, 
gazetted make regulations— 

{a) Prescribing the form of licenses under this section, the conditions 35 
on which any such license may be issued, and the fees payable 
thereon : 

[h) Controlling the use and management of any works or lines used 
for generating, transforming, converting, or conveying electricity 
(whether so used pursuant to a license under this section or not) 40 
so as to secure the safety of the consumers or employees and of 
the public from personal injury by reason of such us© : 

Lc) Providing for the removal of lines laid or erected in breach of this 
section, and of any line in the use of which any of the conditions 
of the license imder which it was laid or erected are not observed 45 . 
or complied with, and for the removal or alteration of any I 
dangerous line (whether erected under the authority of a license 
issued under this Act or any other Act or not), at the expense 
in each case of the owner of the line : 

id) Imposing fines not exceeding twenty pounds for the breach of any ka 
such regulation. 
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Tlie defendant contended : 

1. That the Attorney-General was not entitled to bring: this 
action as the matters in issue concerned only a, section of the 
public. 

5 During the argument I intimated that I thought that this 
contention could not be sustained, and I do not propose to 
recapitulate my reasons. 

2. That there is no sufficient ground for the intervention of 
the Court, and that it should decline to make the declaration asked 

10 for, or to grant an injunction as the matter is one wHeh 
the license contemplates should be dealt with under cl. 51, 
if necessary, by the Governor ; and, moreover, there is a remedy 
for any breach by information under s. 319 ; and that the 
assistance of this Court should not be given unless that remedy 
15 has proved ineffectual. 

It may, perhaps, be doubtful whether cl. 51 covers such a 
position as that complained of here. But even if the facts 
authorized action under els. 49 and 50 and cl. 51 applied, that 
would not deprive the Court of Jurisdiction to grant an injunction 
20 where it is an appropriate remedy: Attorney- General r. Sharp {1) 
and Attorney -General v. Premier Line, Ltd. (2), 

3. That the breach complained of has continued to . the 
knowledge of the officers of the Public Works Department for, 
at least, more than two years; that it is not a substantial 

25 or serious one, but at most a technical one ; and that the Court 
should not exercise its power to grant an equitable remedy by 
way of declaration or injunction. 

Mr. submitted that, as the suit had been instituted, by 

the Attorney-General, the Court has no discretion as to granting 
30 or withholding the relief asked for, but upon proof of a breach of 
s. 319 of the Public Works Act is bound, if not to give an 
injunction, at least, to make the declaration asked for. 

It is necessary before considering the position to consider this 
contention. The judgment of PoZZoc^, M.R., in Attorney -General 
35 V. Corporation{Z) rwm chiefly relied on in support 

of it. That was an action to restrain the defendant Corporation 
from using, wholly for the general purposes of the Council, 
buildings which had been erected as libraries. The Master of the 
Roils said : '' Having regard to the position which the Attorney- 
40 ''General occupies before this Court, it does not seem to me to 
“ be possible to be questioned, as a matter of discretion, whether 

(1) [1931] 1 Ch. 121. (3) [1924] 2 Ch. 416. 

(2) [1932] 1 Ch. 303. 
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or not he is entitled to the redress which he asks in the public 
interest, in reference to a matter upon which a public authority 
“ has exceeded its powers. The Attorney-General has been • 

“ satisfied that this is a case in which his duty requires him to take 
steps to see that that excess' or attempted excess of public powers 5 
“ shall be brought to an end. Having regard to that, as we are 
“ of opinion that the powers of the statute have been exceeded, 

“■ I think the Attorney-General has established his right to 
“relief ’’(4)., 

If the present case were identical in substance udth that case, ID 
then this passage would be of great force in support of the 
plaintiff’s contention were it in harmony with the other 
authorities. But it appears that the Master of the Rolls alone 
held this view and the three other Judges who considered the 
case were of the contrary opinion. Tomlin , J., at the original 15 
hearing(5) said with reference to this matter: “ It is contended 
“that the Court has a discretion as to the granting of an 
“injunction, even in an action in which the Attorney-General 
“is plaintiff; and that if it is really for the public benefit that 
“ that should be done which is proposed to be done, an injmiction 20 
“should be refused. I accept the vietv that the granting of 
an injunction is a matter of discretion. The question in any 
“particular case or class of case is what are the circumstances 
“which Justify the exercise of the discretion in the direction of 
“a refusal of the injunction? I do not, however, accept the 25 
“ view that where the Attorney-General is suing to restrain an 
“ illegal or unauthorized act on the part of a public body, it is the 
“function of the Court, before granting an injunction to 
“investigate whether the act complained of, though found to 
“ be illegal or unauthorized is (measured by some standard, which 30 
“ counsel at the Bar has not defined) for the public benefit. In 
“ my opinion, the public benefit is best secured by public bodies 
“ acting within the frontiers of their powers. There may be cases 
“ where some special circumstance will justify refusal of an 
''injunction; but speaking generally, where the Court concludes 35 
“ that an unauthorized user for a permanent purpose is intended 
“ to be made of the property of a public authority, I do not think 
“ that an injunction ought to be refused, even if it were shown 
“that advantages would result to the public from what is 
“intended to be done ’’(6). Then in the Court of Appeal(7) 40 
Warrington, L.J., says: “If the Attorney-General, acting on 

(4) [1924] 2 Ch. 416, 421, 422. (6) im., 454. 

(5) [1924] 1 Ch. 437. (7) [1924] 2 Ch. 416. 
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behalf of the public body, in the exercise of his discretion as a 
public officer, comes to the conclusion that he is justified in 
'' asking the Court to restrain an illegal act on the part of a public 
''body, I do not think this Court is entitled to refuse the 
o "injunction merely because it is said that there is no evidence of 
" any public wrong being done. The real result, if that argument 
" were to be acceded to, would be that in such a case there would 
" be no means of preventing that kind of illegal act on the part 
"of the public body in q.uestion ”(8). It will be seen from this 
10 passage that the learned Judge is dealing with the general rule 
applicable to such a case as that before him, and the necessity of 
issuing an injunction where no other sufficient means of preventing 
an infraction of the law exists. He is considering the argument 
that an injunction will not be issued where no substantial harm 
15 has been done by the local body acting ultra vires. Sargant, L.J., 
says : "Of course the discretion as to the relief to be granted, 
" whether by injunction or otherwise, still rests with the 
“ Court ”(9). And he thereafter expresses his agreement with 
the views stated by Tomlin^ J. 

20 In my view, the judgments of Sargant, L.J., and Tomlin, J., 
are opposed to the view expressed by the Master of the Rolls, and 
are to be preferred to it. The practice in relation to ex relatione 
proceedings is well known. The statement of claim intended to 
be filed, a concise statement of the facts, the opinion of counsel 
25 as to the existence of the right to the relief asked, and the 
necessary undertakings as to costs are supplied to the Attorney- 
General. It is on these papers, and such other information as 
he may call for, that he makes his decision as to whether he shall 
allow his name to be used or not. In general, the defendant is 
30 not supplied with a copy of the information put before the 
Attorney-General, or invited by him to comment on it. It is an 
ex parte application which is decided upon a statement of the 
facts which, however conscientious the applicant may be, must 
generally be incomplete and, from the weakness of human nature, 
35 is like!}?' to be to some extent biassed. In such circumstances, 
the decision of the Attorney-General can generally only be 
assumed to amount to a decision that, upon the facts presented to 
him, such action as is proposed is not frivolous, or obviously 
improper. Having regard to these considerations, it seems to me 
^ 40 it would be an abdication of the proper functions of the Court to 

assume in favour of the plaintiff in each case that the breach was 
such as to req^uire the Court to grant the relief asked for, and to 
deprive it of its discretion. 

(8) Ibid., 424. 
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TMs view is in conformity with a long line of autliority 
commencing with, the judgment of Lord Romilly in AUomey- 
Oeneral v. Ely, HaddenMm^ and Sutton Railway Oo,{iO) (affirmed 
on other grounds not affecting this aspect(ll). These authorities 
were approved by the Court of Appeal in Atiormy- General v. , 5 
Birmingham, Tame, and Rea Distriet Drainage Board{l%), and 
■acted upon by Lush, J,, in Attorney -General v. Kerr and Ball{lZ). 

Moreover, the Attorney-General in this case ■ has informed 
the parties that, although after a full consideration of the pleadings 
and evidence he can see no reason to stay the proceedings, he 10 
desires to make it clear that he is entirely neutral, and is 
not making any assertion or representation involving aiw question 
as to what the Court’s discretionary powers may be. 

I think, therefore, that the passages in Kefrr on Injunctions, 

6th Ed. 30, 18 Halshury’s Laws of England, 2nd Ed. 41, 50, and 27 15 
Halsbury^s Latvs of England, 191, and 1987 Yearly Practice, 915, 
state the law correctly that the Court has a discretion as 
to whether it should make a declaration or grant an injunction. 

Mr. North admitted that there was a general rule of law that 
the discretion would not be exercised in favour of an application 20 
for an injunction except where there was a substantial ground for 
the application, but contended that the rule is confined to cases 
where the Attorney-General took action to restrain a nuisance 
to the public. He contended that the rule did not apply to actions 
instituted by the Attorney-General to prevent a breach of a duty 25 
imposed by statute in the interests of the public, and submitted 
that there is an inflexible rule that the Court wdll grant the 
application where a clear breach of a statutory prohibition has 
been committed, and is being deliberately continued. 

My attention was directed to many cases in which the public 30 
bodies were restrained from so acting. I need only refer to the 
cases of London County Council v. Attorney- GeneTal{14,) ; Dundee 
Harbour Trustees y. D, and J, Nichol{l5) ; Attorney • General r, • 
Frimley and Farnborough District Water Go.(16) ; and Ailomey- 
General v. West Gloucestershire Water Oo.(17). But in these cases 35 
the local authorities and statutory bodies concerned were carrying 
on businesses which they were not authorized to carry on, and 
w’-hich were not incidental to a business w^hich they were 
authorized to carry on. They were administering the moneys 
employed in such businesses as quasi-trustees for ratepayers and 40 

(10) (1868) L.R. 6 Eq. 106, 111. (14) [1902] A.C. 165. 

(11) (1869) L.R. 4 Ch. 194. (15) [1915] A.C. 550. 

(12) [1910] 1 Ch. 48. (16) [1908] 1 Ch. 727. 

(13) (1914) 79 J.L. 51. (17) (1909) 78 L.J. Ch. 746. 
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others. To embark in this way on a new business or undertakings 
mthout authority was clearly a substantial and serious extension 

^ of their powers. Similar proceedings have been successful against 

companies undertaking businesses ultra vires. In the present case 
5 the use^ of the electric lines for the transmission of steam-generated 
electricity is not the undertaking of a new business by the 
defendant company, for it is not aUeged that such a supply is a 

business which the company is not authorized by its memorandum 
to undertake.' It appears, therefore, that these cases do not assist 

10 the plaintiff. 

But the plaintiff’s contention that he is entitled to the 
declaration and the relief he asks finds strong support in the 
decision of the Court of Appeal in England in Attorney- General v. 
London and North-western Railway Co.{lS) and the cases referred 
1 5 to in that judgment. The cases are distinguishable on the facts, 
and the breaches in each case were more serious than the breach 
of the statute complained of here. But the Court clearly held 
that it was not necessary for the Attorney-General to show damage 
to the public where a statute was being wilfully and advisedly 
20 broken ; and that an injunction would usually be granted in such 
a case. The Court may postpone its issue where that is desirable. 
Lord Robson in Attorney -General v. Birmingham ^ Tame, and Rea 
District Drainage Board{l^) agreeing with the decision of the 
Court of Appeal(20). 

25 Section 319 of the Public Works Act, 1928, was passed 
to protect the public from danger owing to the use of transmission- 
lines. It may be that there were other reasons inducing 
the passing of the legislation, but no such reasons appear on the 
statute. The acts complained of are not, in the circumstances, 
30 likely to lead to the mischief which the statute is directed to avoid. 
But the language of the existing license shows that it extends to 
cover only the transmission of hydro-generated power and does 
not authorize the use of the line for the transmission of steam- 
generated power. Its transmission is therefore a breach of the 
35 provisions of that section. The defendant seeks to continue to 
disregard the provisions. 

Attorney -General v. London and North-western Railway Co, (21) 
decides that the balance of public convenience is not to 
weigh in determining the exercise of the discretion. The 
40 declaration of the law in the statute is the governing consideration, 
and when the breach is contrary both to the letter and the spirit 

(18) [1900] 1 Q.B. 78. (20) [1910] 1 Ch. 48. 

(19) [1912] A.C. 788, 812. (21) [1900] 1 Q.B. 78. 
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of the statute and is brought to the notice of the Court by the 
Attorney-General on behalf of the piiblic, the relief asked for 
should, ! think, ordinarily be granted, although I have no doubt 
that there is power to refuse the ' declaration and the injunction 
where the breach is clearly negligible or trivial, or there are other 5 ' ■ 
special circumstances making it just to refuse the injunction. 

It may he that the Crown, upon being applied to foi* a license 
to enable electricity from the steam plant to be transmitted over 
these lines, could not refuse it on any ground other than that nf 
the danger to the public. This may w^eli depend on regulations 10 
which have not been considered in relation to this aspect: see 
Jorgensen r. Minister of Customs{22). 

Apart from this aspect, as the defendant company has not 
expressed its intention of discontinuing such transmission, I feel 
unable to say that the breach of the law is so trivial or the remedy 1 5 
by summary proceedings so adequate and sufficient as to warrant 
the dismissal of this action on that ground. Nor can I say that 
there are special circumstances, such as existed in Attorney- 
General v. Kerr and BaU{2B), sufficient to justify the Court in 
refusing to lend its aid to prevent a deliberate continuance of the 20 
offence. 

In my view, as I have said, it is clear from the terms of the 
license that it authorizes the use of the transmission-lines only 
for the purpose of transmitting hydro-generated power. Section 
319 clearly prohibits their use for any other power. It may be, 25 
however, that there is implied in the license authority to transmit 
power generated in other ways where it is in substitution for power 
which would, but for some breakdown in the plant or other 
emergency, be available for transmission. That question is a 
difficult one, and should not, I think, be determined in the absence 30 
of the Whangarei Borough Council. Moreover, it involves the 
question as to w^hether such a situation would amount to '' special 
circumstances ” wdiich should lead the Court to refuse to make 
a declaration or grant an injunction. That position may never 
arise, and I think, therefore, that I should refrain from deciding 35 
it in these proceedings. 

A declaration will therefore be made that, except in special 
circumstances, the transmission and distribution over the lines 
in question of electricity generated by a steam-driven plant is 
unlawful. An injunction will issue to give effect to this declara- 40 I® 
tion. The form of the declaration and injunction will be 
submitted to the Court before sealing, and, if necessary, counsel 
will be heard upon it. 

(22) [1931] N.Z.L.R. 127 ; GX^R, 1. (23) (1914) 79 J.P. 51. 
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It is, perhaps, desirable that I should add that the defendant 
company has acted reasonably throughout; that no danger to 
the public was caused by its using the transmission-lines in the 
way it has ; and that such use has proved convenient not merely 
5 to itself, but, when the hydro-power was not available, to the 
Whangarei Borough Council and their consumers. It would 
appear from the evidence before me that it might well be granted 
a license to enable the most efficient use to be made of the existino- 
plant. 

10 But an important principle was in issue, difficult questions 
of law were argued, and, as the defendant company has not 
succeeded in its contention, I think I should follow the usual rule 
and allow costs to the plaintiff. These will be as on a claim for 
£250, with witnesses' expenses and disbursements to be fixed by 
1 5 the Registrar. £10 10s. will be allowed for each of two extra 
days, and £15 15s. for second counsel, together with £5 5s. costs 
in respect of the interrogatories and £5 5s. to cover both discovery 
and inspection. 

Liberty will be reserved to both parties to apply in respect 
20 of any further matter that they may think requires consideration. 

The formal judgment of the Court was as follows : — 

1. That in the circumstances shown to exist at the date of the 
hearing of this action it is unlawful for the defendant company 
to use for the purpose of transmitting and distributing electricity 

25 generated by a steam-driven plant the electric lines which by the 
terms of its license dated July I, 1913, as amended by Order in 
Council dated September 29, 1930, it was authorized to erect and 
maintain. 

2. That in the circumstances shown to exist at the date of the 
30 hearing of this action the defendant company, its servants 

or agents, or any or either of them, be restrained from transmitting 
and distributing over, along, and through the said electric lines 
electricity generated by means of a steam-driven plant and that 
a writ of injunction shall issue accordingly. 

35 Then followed the detailed order as to costs. 

From the above judgment, both parties appealed. 

The plaintiff appealed from that part of the judgment which 
limited the declaration therein made and the extent or operation 
of the injunction thereby granted to the plaintiff by the 
40 introduction of the qualification that there may be special circum- 
stances (which are left undefined) justifying the defendant using 
its electric lines for the purpose of transmitting and distributing 
electricity generated by means of its steam-driven plant upon the 
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groiiiids that that part of the judgment was erroneous in point of 
law and in point of fact. 

The defendant cross-appealed from the whole of the judgment 
Upon the grounds that it was erroneous in point of law and in point 
of fact. S 

In the Court of Appeal, 

North and Astley, for the appellant. 

Eogerson and Terry, for the respondent. 

Rogerson, for the respondent. A, The plaintiff cannot have 
an injunction, because an effective alternative renied}- has been 10 
provided: see Attorney- General v. SJmrp{l). The basis of the 
Court’s jurisdiction to grant an injunction, where there is an 
alternative remedy, is that no other remedy would be effective. 

The Crown is aware of the position here, but has taken no action 
under statute or otherwise ; here there is another remedy- under i 5 
the contract between the Crown and the company : see els. 49, 

51, 53. Section 319 of the Public Works Act, 1928, replaces s. 2 
of the Act of 1911 and provides for a fine. It is common ground 
that regular returns are made by the company to the Public Works 
Department. See Attorney -General v. Premier Line, Ltd,{2) ; 20 
Attorney- General v. Aaliborne Recreation Ground Co,, Ltd,{Z) ; 

IS EaUhury's Laws of England, 2nd Ed. 51 ; and Kerr on 
Injunctions, 6th Ed. 31. Immediate^ the Attorney-Ckneral 
becomes a party to a proceeding there is no need to prove damage ; 
the interest of the public at large is thereby imported into the 25 
matter ; and the Attorney-General is entitled to obtain an 
injunction w’-here a private person would not be entitled, but only 
where there is no other effective remedy. Where the Attorney- 
General is not a party, the mere existence of other remedies, 
whether effective or not, prevent a private person from getting an 30 
injunction. 

B, The Court has a discretion as to whether it will grant an 
injunction, and in the circumstances of this ease an injunction 
should be refused. The statement by the learned trial Judge as 
to the Court having a discretion{4), is adojited : see Attorney- 35 
General v. Premier Line, Ltd,{6), and Attorney- Ge.neml v. 
Wimbledon House Estate Oo.(6). As to the Court of Appeal’s 
power to review the exercise of a Judge’s discretion in certain 

(1) [1931] 1 Ch. 121, 124, 125, 129, (4) Ante, p, HI, 1. 28~p. 145, 1. 10. 

132. (5) [1932] 1 Ch. 303, SLl, 314. 

(2) [1932] 1 Ch. 303, 313. (6) [1904] 2 Ch. 34, 42, 

(3) [1903] 1 Ch. 101. 
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oases, see Evans v. BwHlam{l). The Court, in exercising its 
discretion, must do so after consideration of the facts and the 
^ whole of the surrounding circumstances : Kerr on Injunctions, 
6th Ed. 31 ; 18 Halsbury’s Lam of England, 2nd Ed. 13 ■ 
5 Attorney-General v. (?ee(8) ; and Attorney. General v. Kerr and 
BaU{9). In considering the surrounding circumstances, the 
interests of third parties must be regarded : Hartlepool Gas and 
Water Go. v. West Hartlepool Harbour and Railway (7o.(10) ; and 

see the judgment in the Court below(ll). 

10 North, for the appellant : It is admitted that the injunction 
in the form set out in the order cannot be enforced. 

Rogerson continues. Here, at most, there can be no more 
than the breach of a bare legal provision. There is no damage. 
The mischief intended to be avoided has not been committed. 

16 The relator Board has suffered no loss, but is endeavouring to 
make a profit. The issue of an injunction would involve the 
public in Whangarei in inconvenience and loss. There is 
available an effective alternative remedy, which should be 
pursued. An injunction would affect the rights of parties not 

20 before the Court. 

In any event, the injunction should not be absolute in form, 
but should enable the defendant company to supply Whangarei, 
or any other place, with steam-generated power when hydro- 
generated power is not available through causes beyond the 

2 5 defendant company’s control. 

C. If the argument as to B is not accepted, then it should 
be taken into consideration so that an injunction should be 
limited in the mamier evidently intended by the Court below. 
Under ss. 318 and 319 of the Public Works Act, 1928, and the 

30 terms of the license, there is authority to supply steam-generated 
power ; and, alternative^, there is nothing to prevent the 
company from supplying it. 

D. No further license is required, and there has been no breach 
of s. 319 of the Public Works Act, 1928. It is immaterial that 

35 at the time the license was granted the company’s predecessors 
had no steam plant. The question is, What is the legal effect of 
the license as it now stands ? The license was granted under 
s. 5 of the Public Works Act, 1908, and s. 2 of the Public Works 
Amendment Act, 1911. There is nothing in the statute or in 

(7) [1937] A.C. 473, 486 ; [1937] (9) (1914) 79 J.P. 51. 

2 All E.B. 646, 654. (10) (1865) 12 L.T. 366, 368. 

(8) (1870) L.R. 10 Eq, 131, 137. (11) Ante, p. 146, L 29. 
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tlie license wHch prohibits the licensee from using the lines lawfully 
erected for transmitting steam-generated power. The references 
in , the license relating to hydro-generated power are descriptions 
or statements of fact : conditions limiting the nature, of the 
respondent’s supply or its method of generation. There was a 5 
complete license under s. 318 (8) of the Public Works Act, 1928, 
which is complete in itself without recourse to s. 319 such lines 
as are required for transmission ”). The inclusion of the power 
in s, 319 gave the respondent authority to construct lines and to 
use them, and this power is not limited. On the true construction 10 
of the license, apart from any expressed intention, the respondent 
has the right to use the steam-power plant. 

North, for the appellant. [After dealing with the facts.] The 
respondent has granted a license to generate and distribute hydro- 
power, and its line license is ancillary to the authorized 15 
undertaking ; it has no right in gross to use its lines. A license 
under s. 318 of the Public Works Act, 1928, is limited to 
the licenses that may be granted under that section : a license 
under s. 319 is necessary for the use of the lines : cf. Public 
Works Amendment Act, 1908, s. 5. At that time, and until the 20 
passing of s. 2 of the Amendment Act, 1911, the lines w^ere 
controlled by the Post and Telegraph Department : so that a 
license under s. 318 of the principal Act was insufficient for the 
respondent’s purposes, as, in order to use its line, a license under 
s. 2 of the Public Works Amendment Act, 1911, was necessary : 25 
see ss. 320 and 326 thereof. Section 326 (s. 8 of the Public Works 
Act, 1923) is important. It provides for cancellation and amend- 
ment of licenses : see the proviso to subs. 1. When the company 
obtained its license, it had to make an application, and the system 
of supply had to be stated: for the regulations, see 1912 New .^0 
Zealand Gazette, 504, 512, and 1925 New Zealand Gazette, 2495. 

An application is linked up with an approved and authorized 
source of supply : a right to use the water. There is no half-way 
house in relation to a stand-by plant. Either by design or 
accident there is a right to use the lines from any lawful source 35 
and to any extent ; or there is, as the appellant contends, a right 
to use them only for the particular hydro- works : either it is a 
right in gross or merely a license for the particular undertaking. 

It was open to the Government to restrict the use of the lines to 
the supply of electricity from a defined source. 40 

[Myers, C.J. The question is whether they have done it.] 
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If they have not, then the respondent must have a right 
in gross; but see s. 319 (2) (b) of the Public Works Act, 1928. 
The license is restricted to the purposes authorizing the supply 
of electricity from the generating source : Marriott v. East 
5 Grinstead Gas and Water Co.{l2) and Attorney -General v. Frimley 
and Farnborough District Water (7o.(13). The respondent had 
no power to use steam-generated electricity in cases of emergency. 
Since the Electric-power Boards were formed, the policy of the 
Legislature has changed : see s. 27 (4) of the Electric-power Boards 
10 Act, 1925. In considering implied powers, regard may not be had 
to any balance of . convenience : Attorney- General v. Leicester 
Corporation{14:) ; Attorney -General v. Mersey Railway C'c>.(15) ; 
Dundee Harbour Trustees v. D, and J. Nicolil^) ; and London 
County Council Y. Attorney- General{YI), If the license gives no 
1 5 right to use the lines for transmission of steam-generated power 
in an emergency, no such power can be implied. In the case of 
a private company, the license must be construed strictly : Craies 
on Statute Law, 4th Ed. 250, 251, and Moser v. Marsden(l%), 

As to the Court’s discretion in cases at the suit of the Attorney- 
20 General, Street on Ultra Vires, 

[Johnston, J. This is not a case of ultra vires : it is a case 
of construction.] 

Once the construction is determined, the purpose of the license 
is ascertained, and an excess of powers emerges. The term “ idtra 
25 ''vires'' extends to an excess of powers granted by a license to 
the extent of the illegality: if the respondent exceeds its 
authority, it has no license at all : Street on Ultra Vires, 30. 
Some of the older judgments as to the Court’s discretion do not 
represent the present state of the law. It is not necessary for the 
3 0 Attorney-General to show damage to the public : 1 S Halsbury's 
Laws of England, 2nd Ed. 41 (e). The observations of 
James, L.J., in Attorney -General v. Great Eastern Railway Co.(ld) 
were disapproved in London County Council v. Attorney- 
General{20) and in Attorney-General y: Westminster City 
35 Council{2l), In view of Attorney- General v. Birmingham, Tame, 
and Rea District Drainage Board{22), Attorney -General v. Ely, 
Haddenham, and Sutton Railway (70.(23) is no longer regarded 
as law: Attorney -General v. Kerr and Ball{2l) depends on the 


(12) [1909] 1 Ch. 70. 

(13) [1908] 1 Ch. 727, 733, 736, 737. 

(14) [1910] 2 Ch. 359. 

(15) [1907] A.C. 415, 

(16) [1915] A.C. 550, 561. 

(17) [1902] A.C. 165. 

(18) [1892] 1 Ch. 487. 


(19) (1879) 11 Oh.D. 449, 482. 

(20) [1902] A.C. 165, 168. 

(21) [1924] 2 Ch. 416, 424. 

(22) [1910] 1 Ch. 48. 

(23) (1868) L.R. 6 Eq, 106, 111. 

(24) (1914) 79 J.P. 51, 53. 
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iaterpretation of the Birmingham^ Tame, and ' Mea ,case{25)' ; and 
it. was therein conceded at the Bar that the Court had a diseretion. 

The foliomng rules emerge from the authorities: (a) The 
Courts have naturally been jealous to preserve the power of the 
Court to control the issue of its own processes ; (6) any emphasis 5 
that has been laid on the question of discretion has been directed 
to the object of vindicating the Court’s position in the matter, 
and not to the purpose of depriving the Attorney-General of relief ; 

(c) in certain cases the {vourt has delayed the issue of a wTit of 
injunction, and in this sense it has exercised discretion; (d) in 10 
nuisance cases the Court, on rare occasions,, has endeavoured to 
exercise a wider discretion ; and (e) the balance of authority is 
at least in favour of the view that the Court does not exercise a 
discretion, if it has one, against the Attorney-General where there 
has been, or is going to be, an excess of the powers granted to a 15 
Corporation or to a private company. 

Once the Attorney-General gives his fiat, he comes to the Court 
as guardian of the public interest. In 8 tock 2 )ort District Water- 
works Co, V. Manchester Corporation{26) the Attorney-General 
was not a party, and the injunction was not granted as the public 20 
interest was not involved: and see, also, Attoryiey- General v, 
Ashhorne Recreation Ground Co., Ltd. {27), and Attorney- General r. 
London and North-western Railway Co. {28). 

Section 319 of the Public Works Act, 1928, was enacted in the 
interest of public safety, and any departure from the terms of the 25 
license involves a risk to the public, which is not a matter for the 
Court to assess. Even if there is no breach of s. 319 but only a 
breach of the license, a question of public interest arises, whether 
or not the license is in terms treated as a contract, and action will 
lie, as a public right is created, when a statute has regard to iniblic 30 
safety ; and the Court will protect a piihlic right by granting an 
injunction; Wanganui Borough v. Gonville Town Board{29). 

As to alternative remedies: Reliance is placed on Attorney- 
General v. 8harp{89). In Attorney -General v. Premier Line, 
Ltd.{Zl), as the Attorney-General was joined because the public 35 
were sufficiently interested for him to enforce a public right. In 
Attorney- General v. North-eastern RaMway Go. (32) the Attorney- 
General was entitled to bring an action, arising out of a contract, 
as the public interest was involved. The by-law in Attorney- 
General and Lumley v. T. S. Gill and Son Proprietary, Ltd,{Z 8 ), 40 

(25) [1910] 1 Ch. 48. (30) [1931] 1 Ch, 121, 124, 130. 

(26) (1862) 9 Jiir. (n.s.) 266. (31) [1932] 1 Ch. 303, 306, 314. 

(27) [1903] 1 Ch. 101, 107, 108. (32) [1915] 1 Ch. 905, 917. 

(28) [1900] 1 Q.B. 78. (33) [1927] V.L.R. 22. 

(29) [1924] G.L.R. 281, 285. 
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was not the type of statutory prohibition that could be met by an 
injunction. Statutory prohibitions fall into two categories — 
those in which the Court will not interfere with a claim for an 
injunction at the suit of the Attorney-General, and those in which 
5 the Court will interfere : Ramsay v. Aberfoyk 3{mvufactwing 
Go, {Aus.) Proprietary, Lt(i,(M), where the Attorney-General 
was added as a party. The reasoning in the judgment of 
Starke, J.{35), explaining and following the English decisions is 
adopted. The two Australian cases are inconsistent with the 
10 long line of previous authorities : see Attorney -Geneml v. London 
and North-western Railway Go,(36) ; Attorney- General v. 
Shrewsbury Bridge (70.(37) ; London County Council v. Attormy- 
General{SS) ; Attorney -General v. Premier Line, Ltd,{W) \ 

Attorney -General v. Mersey Railway Go. (40) ; Bundm Harbour 
15 Trustees v. D, and J. Nicol{4A) ; and Attorney -General v. North- 
eastern Railway Go.(42). The dissenting judgment of Starke, J., 
is to be preferred to that of the majority in Ramsay's case(43), 
for the reasons given by him. Assuming the Australian cases 
to be correct on the facts, the present case is distinguishable 
20 because : (a) They are cases relating to the enforcement of 

by-laws, the enforcement of which was left to the local authority ; 
(6) the public interest was not involved in those cases as here, so 
that no question of public safety arose ; (c) the issue of a license 
in itself distinguishes this case, as a privilege has been granted to 
25 the respondent, and the public interest requires that the 
respondent should not exceed the privileged powers given by the 
license ; and id) no declaration was asked for in the Australian 
cases (as here), so they offer no answer to such a prayer. 

On the cross-appeal : It would be an excess of power if the 
30 defendant used its steam-power plant even in an emergency, as, 
in such an event, only the proper authority may grant a modifica- 
tion of the license. The Court may exercise its discretion 
differently from the manner exercised by the learned trial Judge, 
and so extend the scope of the injunction as granted by him, but, 
35 in any case, the terms should be specific : see Kerr on Injunctions, 
6th Ed. 535 ; and Attorney - General y , Logan{4A), 


Astley, in support. 

(34) (1935) 54C.L.il. 230. 

(35) Ihid„ 249. 

(36) [1900] 1 Q.B. 78, 

(37) (1881) 21 Ch.D. 752. 

(38) [1902] A.C. 165. 

(39) [1931] 1 Ch. 121. 


(40) [1907] A.C. 415. 

(41) [1915] A.C. 550. 

(42) [1915] 1 Ch. 905. 

(43) (1935) 54 C.L.R. 230, 249, 

(44) [1891] 2 Q.B. 100, 103. 
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Mogerson, in reply. As to the license itself and the powers 
it confers : On its face, the' license is a license, under both s. 5 of 
the Public. Works Act, 1908, and s.. 2 of the x^mendment Act, 1911 
(now ss. 318 and 319 of the Public Works x4ct, 1928), and was 
unrestricted in its form for the transmission of electricity ' by 5. 
hydro-power or steam-power or any other mode of trans- 
mission. That being so, there must be a prohibition or limitation 
of .that powder before there can be said to be an .illegal use of the 
transimssion-lines ; and that prohibition or limit atioii must appear 
in t,he license itself. There was a complete license under s. 318, |,0 
and there is no need to go to s. 319 to obtain a license to transmit 
electricity generated by hydro-powder. Consequently, the license 
granted under s. 319 could only be for the purpose of conferring 
powrer to transmit electricity, ho'vrever generated : see s. 318 (8), 
which implies a power to use the hydro-generated power. The 15 
word use is employed or omitted indiscriminately in statutes 
giving powers in relation to electricity : it is not essential if other 
words (such as ‘‘ transmit are used which imply the right to 
use. If s. 318 gives power to the lines, then s. 319 
must operate for the purpose of giving a complete and unrestricted 20 
right of user of the lines for transmission of any type of electrical 
energy, however generated. If that be not so, then the license 
is upon its face a license under s. 319. Section 319 is a 
penal section, and it must be strictly proved that a proMbition 
exists in relation to the respondent. The recitals in the license 25 
are such as naturally and usually appear on a license to transmit 
power by hydro-generated electricity, and no limitation can be 
inferred from them. On its face, the license is a complete license, 
and no prohibition or limitation has been shown. 

As to the Goiirfs discretion : The four cases cited for the 30 
appellant relate to an excess of the powers granted under statute, 
memorandum of association, or charter, and are distinguishable 
on a consideration of implied pow’-ers. It is clear from the judg- 
ment in Loyidon County Council y. Attorney ~Gener(d{4:b) %l[mt '. : 
it deals only with the Attorney-Generars right to initiate 35 
litigation, and the refusal to grant an injunction left it to 
the parties to exercise their other remedies, but it did not authorize 
the breach of the statute. 

Ineffectiveness of the alternative remedy is not the main 
ground of the decision in Attorney -General v. 8karp{4,^) and it 40 
was so regarded in Barnsay v. Aberfoyle Manufacturing Oo.{47). 

(45) [1902] A.C. 165, 168, 169. (47) (1935) 54 C.L.R. 230, 241, 242. 

(46) [1931] 1 Ch. 121, 128. 
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Tlie plain result of all the cases is that the Court has retained a 
discretion. In contests between a local authority and a private 
owner j the Court’s discretion can be carefully exercised by making 
a declaration of right in lieu of granting an injunction. Under 

5 the license here, the Governor-General is the sole judge, and a 
tribunal is provided for the trying of breaches of the license : see 
Grand Junction itaterworhs Co. v. Hampton Urban District 
Council{4:S) and Ramsay v. Aberfoyle Manufacturing Co. ( J.w.) 
Proprietary, Ltd.{^%). 

^ Cur. adv. vuU. 


Myebs, C.J. Even if the learned Judge below be right in 
holding that an injunction will lie, though limited in its extent 
and operation as he evidently intended, counsel are in agreement 
that the judgment as formulated cannot be supported. It w^as 
15 by the judgment adjudged and ordered : 

‘^1. HAiBbt in the circumstances shown to exist at the date of the 
hearing of this action it is unlawful for the defendant company 
to use for the purpose of transmitting and distributing electricity 
“generated by a steam-driven plant the electric lines which by 
20 “ the terms of its license dated July 1, 1913, as amended by Order 
“in Council dated September 29, 1930, it was authorized to erect 
“ and maintain. 

“ 2. That in the circumstances shown to exist at the date of the 
''hearing of this action Uoq defendant company, its servants or 
25 “ agents, or any or either of them, be restrained from transmitting 
“ and distributing over, along, and through the said electric lines 
“electricity generated by means of a steam-driven plant and 
“that a writ of injunction shall issue accordingly.” The italics 
are mine, 

30 Now, the first duty of the Court in granting an injunction 
is to lay down a clear and definite rule. If the language of the 
in which the injunction is contained be itself ambiguous, 
uncertain, indefinite, giving no clear rule of conduct, the injunction 
becomes a snare, to the defendant, who violates it, if at all, at the 
35 peril of imprisonment. The Court therefore should, in granting 
an injunction, see that the language of its order is such as 
to render quite plain what it permits and -what it prohibits: 
Low -sr. IrmesiX)^ An order which leaves the question between 
the parties undecided, but to be discussed upon a motion for breach 
40 of the injunction, is a very objectionable form of order : Cother v. 

(1) (1864) 4 BeG. J. & S. 286, 295, 
296 5 46 E.R. 929, 932, 933. 
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Myebs, C.J, 


Midland Railway Go.{%), In AUormy General y, Staffordshvre 
County Councili^), it is said by Joyce, J. : '' In my opinion it Is 

the necessary requisite of every injunction and every mandatory 
‘.' order that it should be certain and clefinite in its terms, and 
“ it must or ought to be quite clear what the person against whom 
“ the injunction or order is made is required to do or refrain from 
“ doing ”(4). See, also, Mlernmds Lines, Ltd. v. litad{o), per 
Atkin, L.J .(^)5 Eve, 4.(7). As Atkin, LJ., says, the judg- 
nient as drawn up must contain the precise terms of the injunction 
wdiieh is being graiited(8). 

The judgment in this case clearly violates that most important 
principle, and it is for that reason that counsel agree that it cannot 
stand as formulated. If an injunction is to go at all, the judgment 
must be altered and amplified so as to state with clarity, in such a 
way as that he who reads may understand, without lia^dng to 
inquire w^hat the circumstances ivere which existed at the date 
of the hearing of the action, what is permitted and what is 
intended to be prohibited. 

In the result, as neither party can tell from the Judgment what 
the respective rights and obligations or liabilities are, both have 
appealed. The Attorney -General (whom I shall call “ the 
“appellant ”) claims to be entitled to an injunction without any 
qualification or limitation. The Cement Co. (which I shall refer 
to as “ the company cross-appeals, and claims that no injunction 
lies at all, or, alternatively, if it does, that it should be limited 
in its operation so as at least to enable the company’s steam plant 
to be used for all the purposes of a stand-by plant and for the 
purpose of enabling the company to maintain and supplement 
the supply of electric energy at any time when the water available 
is insufficient for that purpose. 

It is necessary, therefore, to begin the inquiry by considering 
whether the appellant was entitled to an injunction at ail. It 
is claimed that the appellant was entitled to an inj unction because, 
it is said, the company was committing continuous breaches of 
s. 319 of the Public Works Act, 1928, and the Court was bound 
to grant an injunction to prohibit further infringements of the 
section. In the view that I take, it is unnecessary to consider 
whether or not the Court would be so bound, and I refrain from 
discussing the numerous authorities cited on the point. I am 
prepared to assume for the purposes of this case, but without 

(2) (1848) 2 Eh. 469 ; 41 E.E. (5) [1928] 2 K.B. 144. 

1925. (6) Ibid., 157, 

(3) [1905] 1 Ch. 336. (7) Ibid,, 158. 

(4) Ibid., 342. (8) Ibid. 
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deciding, that, if the company were in fact committing continuous 
breaches of s. 319, an injunction would lie to prohibit future 
infringements. The material portion of s. 319 is subs. 1, which 

is as follows : — ^ ■ 

5 Ko person shall lay, construct, put up, place, or use any electric line 
except wider the authority of a license i^ssuM to him by the Governs 
Goneml m Counch tmder this section. Every person who commits a breach 
or tills provision is liable to a fine not exceeding one hundred pomids. 

Now the learned Judge below has held that s. 319 clearly prohibits 
10 the use of the company’s transmission-lines for the purpose of 
transmitting any electric energy generated otherwise than by 
hydro-electric power. I entirely disagree with that conclusion. 
When I come to discuss the terms of the license it will appear 
that the license was granted under s. 5 of the Public Works 
15 Amendment Act, 1908, and s. 2 of the Public Works Amendment 
Act, 1911. At this stage, however, I may say that, as I view the 
case, these two statutory provisions required two distinct 
licenses : (i) a license authorizing the company to use water from 
the Wairua River for the purpose of generating electricity, and 
20 (ii) a license to construct and use the transmission-iines, quite 
irrespective of the generating-power that might be used. 
Although two distinct licenses are required, there is no reason 
why they should not be contained in one instrument. That was 
in fact done, and the instrument purports to be made, and the 
25 licenses granted, under the powers conferred by (a) s. 5 of the 
Amendment Act of 1908, and (b) s. 2 of the Amendment Act of 
1911. To my mind, s. 319 (1) of the present Act, like s. 2 of the 
Amendment Act of 1911, which section it reproduces, has nothing 
to do with the source or medium of the generating-power. If 
30 the company were prosecuted on an information charging an 
offence under s. 319 (1), all it need do is to produce its license. 
It is not disputed that the transmission-lines operated by the 
company are the very lines which are referred to in the license 
and in any plans relating thereto, and were the transmission- 
35 lines intended to be licensed under s. 2 of the Act of 191 L 
I repeat that s. 319 seems to have nothing to do and not to be 
in ail}?- way concerned with the generating-power. A person 
or company may without any license generate electrical energy 
for his or its own purposes to be used on his or its own premises 
40 unless it requires to use water from any fall, river, stream, or other 
source for the purpose of generating such electric energy, in 
which case a license is required for that purpose. But there is 
nothing to prevent the licensee from using some other generating 
medium as well and from having on his premises a special plant 
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for such purpose. 'Mo license is required in respect of that plant. 
■\Vliere: any generating-power other than water is employed, a 
license is required only if transmission-lines are proposed to be 
used for the purpose of suppl;^d.ng energy beyond the owner's own 
premises, and that is precisely the same license as is required t\'here 
water is used as the generating-power. , The position is therefore 
the same in regard to the transmission-line, and the requirement 
is the same, no matter what the generating-po\rer may be. It 
is clear, I think, that s. 319 (1) is merely a safety pimision. It 
is purely in the interests of the public ' safety that a license, inust^ 
be obtained in respect of eve.ry electric ii.iie — and '' electric line 
is defined by subs. 3 of s. 319 as meaning 

a wire or' wires, conductor, or other means nsed for coii\*e\"i,n,g, tra.i'ism,i,ttiiig, 
or distributing electricity for power, lighting, or heating purposes. . . . 

It is true that subs. 2 empowers the Governor-General to make 
regulations prescribing the form of licenses, & e., and 

controlling the use and management of any works or lines iisetl for generating, 
transforming, converting, or conveying electricity (whether so used pursuant 
to a license inider this section or not) so as to seciire the saietc of the 
consumers or employees and of the public from personal injury by reason 
of such use. 

Consequently^ no matter what the generating-power might be, 
the works might be subject to regulations made under s. 319, but 
that is quite a different thing from the license in respect of the 
electric lines. In truth, as I think, the generating-power is quite 
immaterial for the purposes of s. 319. In my opinion, the 
production of the license would be a compietej answer to any 
information under s. 319. If that is so, then clearly an injunction 
could not be granted to prohibit the continuance of breaches of 
s. 319, because there have not been and are not any such breaches. 

That, however, does not determine the ease. Itir. Xorfh 
contends that, apart from the statute, he is entitled to an 
injunction, because he says there have been breaches of the 
conditions of the license and the company's operations are in 
excess of the powers and authorities conferred by the license. If, 
however, as I think is the position, the appellant is forced to roly 
upon the license in that way, cL 53 of the license says : 

This license shall be <leemed to constitute a contract as betwe(ui tlu^ 
licensee and His Majesty the Kiiig and may be enfoi’eed as a contract bv and 
against His said Majesty or the licensee accordingly. 

This provision, in so far as the license is a license to use the water 
from the W^airua Tails, is in accordance with the express provisions 
of subs. 5 of s. S of the 1908 Amendment Act, and follows the 
precise wording of that subsection. Clauses 49 and 50 of the 
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license make provision for tiie consequences of failure or neglect 
on the part of the company. Inter alia, cl. 49 provides that if 
the licensee fails to observe, perform, fulfil, or keep any of the 
requirements, conditions, and provisions of the Public Works 
5 Act, 1908, or its amendments, to the full extent of the same or 
of any part thereof, or if the licensee shall fail to observe any of 
the conditions or obligations therein imposed upon the licensee, 
then and in such case it shall be lawful for the Governor by Order 
in Council either to revoke the license or to impose upon the 

1 0 licensee a fine not exceeding £100 for every week or p>art of a week 

of such default, such fine to be recovered in any Court of 
competent jurisdiction by any person appointed by the Governor 
to recover the same. I have already said that I am prepared 
to assume for the purposes of this judgment that if there were 
1 5 continuous breaches of the provisions of the statute an injunction 
would lie. Put in respect of any failure or neglect to observe 
conditions or obligations imposed by the license, it seems to me 
that the license affords an adequate and effective remedy. 

• Furthermore, cl. 51 provides that the Governor shall be the soie 
20 judge of the fact whether the requirements of the license have 
been complied with, and he may from time to time cause inquiry 
to be made into any matter connected therewith or arising under 
the license in such manner as he thinks fit, and his decision shall 
be final: provided always that the clause shall not affect the 
25 rights of any person, corporate body, or local authority in cases 
of damage or injury for which an action by such person, corporate 
body, or local authority may lie against the licensee. 

There have been cited a great many authorities, such as 
Attorney- General v. Sharp{9) and Attorney -General v. Premier 
30 Lme, Ltd. (10) ^ to the effect that where the rights of the public 
are involved by the action of a defendant and the remedies 
provided by statute have proved to be ineffective the Court has 
jurisdiction to grant an injunction at the instance of the Attorney- 
General by way of ancillary relief. I do not myself think that 
35 these authorities apply to the circumstances of this case. Apart 
from the fact that the remedies provided by the contract would 
seem to be adequate and effective to meet the case of any failure 
or neglect on the part of the company to observe the conditions 
and obligations imposed by the license, the case here seems to be 
^ 40 purely a matter of contract, and the remedies to depend upon the 

terms of that contract. I asked during the argument whether 
counsel had been able to find any case where a question of this 
(9) [1931] 1 Cii. 121. (10) [1932] 1 Ch. 303. 
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kmd had arisen under an express contract between the Crown 
and some person or corporation, and Mr. North answered by 
citing (JenemZ v. North-eastern Railway Oo.(ll). That, 

however, is quite a different case. There is nothing to show in 
the report that the Light Railway Order then in question 5 

provided for any remedy which might have been taken by the 
Crown as there is in this case : an injunction was the only remedy 
available. I am inclined to think that if it is alleged here that 
there have been breaches of contract by the company, the matter 
is one to be determined in the manner prescribed by the license i 0 
itself. But, by reason of the matter to which I propose next to 
refer, it is unnecessary to express a concluded opinion on this 
point. 

In addition to asking for an injunction, the appellant by his 
statement of claim prays a declaration that the transmission and i 5 
distribution of electricity by the company alleged in para. 12 of 
the statement of claim is unlawful and in excess of the authorities 
granted by the license. Clause 12 of the statement of claim is as 
follows : — 

The defendant company, however, has operated and is operating at or 9 a 
about its works at Portland aforesaid certain steam-driven plant or machinery ^ 
and by the use thereof produces and generates electricity ; and the defendant 
company unlawfully and in excess of the authorities granted by the said 
license has transmitted and distributed beyond the limits of its own property 
and continues so to transmit and to distribute over, along, and through the 2 5 
electric lines erected, used, and maintained pursuant to the said license ' 
electricity produced and generated by means of the said steam-driven plant 
or machinery. 

It is, as I understand, desired by the Attorney-General in any 
case that the Court shall consider the position under the license, 30 
and I therefore proceed to do so. This course seems not 
unreasonable as, although I have indicated my present impression 
on the point, it is at least doubtful whether, even considering the 
case under the license alone, a remedy by injunction would not 
be open. 35 

In the consideration of that aspect of the case, it must not be 
lost sight of that the provisions under which the company 
obtained its rights are s. 5 of the Public Works Amendment Act, 
1908, and s, 2 of the Public Works Amendment Act, 1911. Those 
two sections have entirely separate and distinct objects. It is 40 
necessary, however, first to look behina those two Amendment 
Acts at the Public Works Act, 1908 (consolidated), and the Post 
and Telegraph Act, 1908 (consolidated). By Part XII of the 
consolidated Public Works Act, 1908, it was provided in s. 267 (1) 

(II) [1915] I Ch. 905. 
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that, subject to any rights lawfully held, the sole right to use water 
in lakes, falls, rivers, or streams for the purpose of generating or 
storing electricity or other power shall vest in His Majesty. And 
s. 268 enacted that : 

6 The Governor may from time to time, by Order in Council 
gazetted, delegate to any local authority, on such conditions as he thinks 
fit, the right to use water from any lake, fall, river, or stream for the purpose 
of generating electricity for lighting or motive power. 

It will thus be seen that the Governor’s power of delegation 
10 under s. 268 extended only to delegation to a local authority. 
The matter of granting a license for a transmission-line was not 
dealt with at that time by the Public Works Act at all, but by 
the Post and Telegraph Act, 1908. It was enacted by s. 171 (1) 
of that Act that no local authority, company, or person should, 
15 whether with or without the consent of the owner or occupier of 
any building or erection of any kind, lay, put up, or in any way 
erect or place any electric line for lighting purposes which passed 
over, along, or across any other electric line, whether used for 
purposes of communication or for lighting purposes, or for any 
20 other purpose connected with electricity, without a license to be 
obtained as thereinafter provided. Section 172 enacted that 
the Minister — i.e,, the Minister of Telegraphs — or any officer of 
his Department appointed by him from time to time for that 
purpose by a notification in the Gazette, might grant and issue 
25 licenses under that Part of the Act in any case where the applicant 
desired to lay, or put up, or erect and maintain an electric line for 
lighting purposes ; or where an electric line for lighting purposes 
had already been erected and the applicant desired to continue 
and maintain the same, subject to certain conditions, one of ■which 
was that the license should state the course and direction of the 
electric line mentioned therein. Section 175 of the Act was as 
follows: — 

(1) Except in respect of lines constructed by the Governor or a local 
authority as aforesaid, no person shall lay, construct, put up, or place any 

35 electric line for lighting purposes as an undertaking of a public nature, except 
under the authority of a special Act. 

(2) This provision shall not extend to any case where the electric line 
used or intended to be used is not laid, conveyed, or placed, or intended to 
be laid, conveyed, or placed, beyond the limits of the building or premises 

40 in which the electricity is generated for such lighting purposes. 

It will be seen, however, that the license for the transmission-line 
under s. 172 had nothing whatever to do with the source of 
generating the electricity, and was quite independent of and had 
no reference to any delegation by the Governor to a local authority 
45 of water rights under s. 268 of the Public Works Act, 1908. 
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Then came the Public Works Amendment Act of 1908, s. 5 
of which empowered the Governor, notwithstanding an}d3hing 
contained in Part XII of the principal Act — i.e.. the consoiidated 
Act of 1908— or in the Post and Telegraph Act, 1908, from time to 
time by Order in Council to grant to any person or body corporate 5 
(referred to in the Act as the licensee ”) a license to use water 
from any fall, river, stream, or other source, for the purpose of 
generating electriciCy for electric light, mechanical power, or other 
uses, and to exercise in respect of that purpose any of the powers 
and authorities thereinafter specified in that behalf. By subs. 8 10 
it was enacted that the license 

may confer upon the licensee, inter alia, a right at any time or times under 
the continuance of the license, but subject to such conditions and restrictions 
as are expressed in the license, to enter upon any road . . . and there to 

construct, erect, lay down, maintain, renew, or repair all such cables, wires, 1 5 
and other things as are required for the transmission of electricity between 
the fail, river, stream, or other source aforesaid and any place to which the 
licensee is authorized to transmit electricity in pursuance of the license. 

Then came the Public Works Amendment Act, 1911, s. 2 (1) of 
which enacted that : 20 

No person shall lay, construct, put up, place, or use any electric line 
except under the authority of a license issued to him by the Governor in 
Council under this Act. Every person who commits a breach of this pro- 
\dsion is liable to a fine not exceeding one hundred pounds. 

Possibly, between the time of the passing of the 1908 Amendment 25 
Act and the 1911 Amendment Act, one license may have been 
sufficient under s. 5 of the former Act to enable the licensee both 
to take and use the water (subs. 1), and to construct and use 
the transmission-line (subs. 8). But whether that be so or not 
need not be considered, because the fact is that the license in the 30 
present case was not issued until after the 1911 Amendment Act 
was passed, and it would appear that after the passing of that 
Act two licenses were necessary, one to take and use the water 
and another (but this was irrespective of water being the 
generating-power employed) to construct and use transmission- 35 
lines. There was nothing to j)revent the two licenses being 
contained (as in the present case) in one Order in Council, but, 
nevertheless, they seem to me to provide for two separate and 
distinct things. Section 5 of the 1908 Amendment Act and s, 2 
of the 1911 Act are now respectively reproduced as ss. 318 and 319 4 0 
of the Public Works Act, 1928. Reference to the last-mentioned 
Act, however, and to the Acts which preceded it shows that s. 5 
of the amending Act of 1908 was enacted as part of the expression 
of the policy of the Legislature to control the water resources of 
the Dominion and to conserve them primarily for the benefit of 45 
the State. The section has no relation to the question of the use 
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of any other agency than hydro-power for the generation of 
electricity. And, s. 2 of the 1911 Amendment, as I have already 
said, had nothing whatever to do Avith what may be said to be the 
source of supply of the power used, but was merely a proAusioii 
5 (taking siibss. 1 and 2 together) for the purpose of requiring that 
transmission-lines should be so constructed as to ensure as far as 
possible the public safety. If that is so, then so long as 
the company is performing its obligations and continues tons© 
Avater from the Wairua River in accordance with the provisions 
1 0 of the license, it would seem to me to be quite immaterial from 
the Crown’s point of view if portion of the electricity transmitted 
over the lines is generated b}?- some agency other than Avater. 
Certainly I can find nothing in the license to prohibit this being 
done, and I camiot help thinking that it must be held to be 
15 impliedly permitted. Mr. North suggests that the policy of the 
Legislature w’-as altered when the Electric-power Boards Acts 
Avere passed, and particularly by the Electrical Supply Regulations 
made in 1935 : see 193S New Zealand Gazette, 2495, Reg. 27 /04. 
But I do not see how the construction of an Order in Council made 
20 in 1913 can be affected by the advent in the district many years 
afterwards of a Power Board which has come into existence under 
the subsequently enacted Electric-power Boards Acts and has 
only lately become placed in a position to supply electric energy 
within the company’s area of supply. It is that Power Board at 
25 whose relation the Attorney- General has brought this action. 
The operations which are objected to as being in excess of the 
company’s powers have been consistently carried on for years, 
Avithout any question of ultra vires ever being raised. If 
the injunction stands, the result will probably be that the company 
3 0 vidll either lose a portion of its business or be compelled to purchase 
at least portion of its requirements of energy from the Power Board 
instead of generating it itself. The Order in Council contemplated 
(and I think required) that the company would continuously 
maintain a supply of electricity within its area, and in addition, 
35 of course, the company required electric power for its oAvn 
manufacturing purposes. To enable all that to be done a license 
was granted to take and use the water of the Wairua Rwer, but 
I can see nothing in the license or in any of the statutes to prevent 
the company, if necessary, from generating electric energy 
40 means of any other medium as well, and from transmitting such 
electric energy over the transmission-line in respect of which it 
held a license as required by statute in that behalf. Mr. North 
contends that, if the company wishes to use steam-power to 
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generate electricity to be supplied outside the company’s own 
manufacturing premises, it must obtain a license. But why ? 
And for what purpose? Another license is not necessary, for 
the generation of electricity by steam-power. That the company 
may do without a license. Nor is a license necessary to construct 
and use electric lines for the transmission of electricity. That 
the company has already. Mr. North suggests that the compan 3 r 
has not a right in gross to use its lines. He cites Marriott y. East 
Grhistead Gas and Water Co.(l2) and Attorney - Oener al y. . Frimley 
and Farnhorough District Water Co.(13}. Such cases are, in 
view, distinguishable. The company does not claim the right 
to construct lines ad libitum within its area of supply. It can 
only construct such lines as are licensed, and its transmission of 
electricity must be strictly confined to those authorized lines and 
to the limited capacity thereof. But, if I am right, the compan^^ 
is not restricted to the transmission of electricity generated by 
water-power only. 

Not only do I think that the transmission of eiectricit,y 
generated by steam-power is not prohibited, but, as I have already 
said, I think that — ^to a certain extent at all events — it is impBedly 
permitted. Mr. North contends that an implied power does not 
arise merely on the ground of convenience, and he cites such cases 
as Attorney- General v. Leicester Corporation{U), Attorney- 
General V. Mersey Railway Oo.(15), Dundee Harbour Trustees v. 
D, and J. Nicol{l6), and London County Council v. Attorney- 
General{ll), This is, in my view, quite a different class of case. 
The company is required to perform its obligations under the 
license. The fact is that for eight months of the year or 
thereabouts the water-supply is continuously adequate to enable 
the company’s obligations to be performed. During the four 
summer months, however, the supply of water is irregular, and 
at times is inadequate to enable the company’s obligations to be 
performed. Ever since 1920 the company has had a steam plant 
at its works at Portland, and that steam plant has been 
subsequently increased. The fact is, however, that it is only 
during portions of the period of four months in each year that 
the steam-power is actually required. That being so, notwith- 
standing the opinions of some of the engineering witnesses to the 
contrary, it seems to me that the steam plant can fairly be 
described as a stand-by plant. It is, no doubt, true that 
the company has used the steam plant to a greater extent than 
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w^s actually necessary. But that is not what Mr. Norm 
complains of. His complaint is that the company is not entitled 
to use the steam plant at all. In my opinion, that is wrong. If 
by reason of the water-power being insufficient, or for any other 
5 cause, it is necessary for the company to use some other agency 
to generate electricity in order to enable it to supply energy as 
required or as contemplated by the Order in Council, then the 
right to use such agency for that purpose is, in my opinion, 
a matter of necessary implication. 

In the view that I take, it is unnecessary to consider the point 
which was argued at some length as to the Court’s discretion. 
If the views I have already expressed were wrong and the 
appellant were entitled to an injunction but the Court had 
a discretion in the matter, there is a good deal to be said 
15 for exercising such discretion in the company’s favour. But I 
am disposed to think that, if Mr. North were right in his main 
point — ^namely, that the Attorney-General is prima facie entitled 
to an injunction by reason of continuous breaches of s. 319 of the 
present Act — ^the weight of authority is that the Court could not 
20 exercise its discretion in the direction of refusing an injunction 
and permitting the continuance of breaches of the statute. If, 
however, the appellant were held entitled to an injunction by 
reason not of breaches of s. 319, but merely of breaches of the 
conditions of the license— i.e., breaches of contract — ^the position 
25 might be different, because of the fact that the Crown apart from 
an injunction has the remedies in its own hands. But it is not 
necessary for me to consider this aspect of the case ; it does not 
arise if I am right in thinking that no case for an injunction has 
been made out . 

In my opinion, the company’s cross-appeal should be allowed. 
This involves the setting- aside of the judgment and the consequent 
dismissal of the Attorney-Generars appeal. 
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Blaie, J. I agree with the judgment of the learned Chief 

J%ist%ce{l ), ' 

35 Once the potential energy latent in water (at a high level), 
coal, oil, suction gas, or the wind or tides, or any other source 
of energy, is converted into electrical energy, then such electrical 
energy entirely loses the character of its source and becomes 
merely energy in a particular form— i.e., the electrical form. The 
40 transmission-lines are not hydro-electric transmission-lines, they 
are merely lines for the transmission of electrical energy, 

(1) p. 155y 1. 11. 
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howsooTer geii 0 ra.ted. When, therefore, a license is granted under 
s.' 319, such a license is a license to construct and use an '' electric 
^'"iine,” and such a line is a line capable of transmitting electrical 
energy. It means that, and nothing more and nothing less. All 
electrical energy is only energy in the electrical form, whateYer 5 
its Toltage or amperage and whatever its source. The learned 
Judge in the Court below has assumed or read into that part of 
the compaiw’s license wdiich authorizes the use of an electric line 
a limitation as to the source from which such electrical energy is 
to be created, or he may have assumed that electrical energy con- 1 0 
verted from hydro-power is something different from electrical 
energy converted from some other source of energy. A license 
to lay a particular sized Avater-pipe is a license to use such a pipe 
to its full capacity, and likewise a license to erect an electric line 
for transmitting electrical energy is a license to use such line to 15 
its Mi capacity. 

.Had it not been for the fact that the company proposed to use 
water-po AVer, the only license it aa'ouM haA-^e required aa^ouM have 
been one to use and erect electric lines which is one of the licenses 
it has. It is a mere accident that in this case the company desired 20 
to use Avater-power for which a special license ‘was, in accordance 
Avith our statute law, required. The use of AA^ater-power for the 
generation of electrical energy is a Government monopoly in Noav 
Z ealand, and any corporation desiring to make use of water-power 
has to obtain a license from the monopolist to do so. That is the 25 
only reason Avhy the license to use water-power was applied for 
and obtained by the company. 

As pointed out in the judgment of the learned Chief Justice, 
but for the accident that the company desired to use water-poAA^er, 
only one license — the licexise to erect and use electric lines for 30 
transmitting electrical energy — ^Avould have been required. 
Indeed, in my Anew, if the company elected to cease using water- 
poAA^er and relied entirely on its steam plant, that part of its license 
conferring the right to erect and use electric lines Avould be all it 
required for that purpose. 35 

Johnston, J. The respondent company, AA^ich carries on 
business as manufacturer of cement near the Township of 
Whangarei, is the assignee, with the consent of the GoA^ernor- 
General in Council, of a license dated July 1, 1913, granted by 
the GoA’-ernor-General in Council to use the Avaters of the Wairua 40 
River to generate electricity for transmission and distribution 
within a named area of supply, which includes the ToAvn of 
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WhaRgarei, and a license by the same authority to erect and 
maintain electric lines for lighting and power purposes. 

The scheme for electric-power transmission proposed by the 
respondent company’s predecessor in title — ^the Dominion Portland 
6 Cement Co., Ltd. — ^necessitated, if it were to be carried out, a grant 
from the Crown in whom was vested the use of water rights in 
New Zealand to use the water of the Wairua Pdver, and a license 
from the Governor iix Council to erect and maintain electric lines. 

The power to confer a grant of water rights for such a purpose 
iO was at the date of application for licenses given to the Governor 
by s. 5 of the Public Works Amendment Act, 1908. To such 
power was added the right to determine the terms upon which 
a grant should be made. The power to license the erection and 
use of transmission-lines was conferred on the Governor in 

1 5 Council by s. 2 of the Public Works Amendment Act, 1911. 

On application for the necessary licenses, the purpose of the 
application was disclosed as being, in addition to the purpose 
of the applicant’s own works, the distribution of lighting-power 
to the named area of supply and in particular to the Borough of 
20 Whangarei, which in its turn had applied for a license under s. 2 
of the Public Works Amendment Act, 1911, to erect and maintain 
transmission-lines within its boundaries and entered into an agree- 
ment to take its bulk supply from the company. By subs. 5 of 
s. 5 of the Public Works Amendment Act, 1908, a license to use 

2 5 water for such purposes is deemed to constitute a contract between 

the licensee and His Majesty the King and to be enforceable by 
and against either party accordingly. 

It has been argued, and it is possible on a construction 
of subs. 5 of s. 5, that a right to erect and use transmission-lines 
30 could have been conferred by that section itself without 
reliance upon s. 2 of the Act of 1911. In fact, however, the two 
licenses were embodied in the one Order in Council which, while 
it is described as a license authorizing the Dominion Portland 
Cement Co., Ltd., to use water from the Wairua River for the 
35 purpose of generating electricity and erect lines in the Provincial 
District of Auckland, is by its 53rd and last clause ” deemed to 
constitute a contract as between the licensee and His Majesty 
the King and may be enforced as a contract by and against 
His Majesty or the licensee accordingly.” 

40 The license of water rights and the license to erect and 
maintain transmission-lines are expressly declared to be in 
pursuance of the powers conferred by the already cited s. 5 of the 
amending Act of 1908 and s. 2 of the Act of 1911. Accordingly, 
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•whether or no the - Governor in Council could- have granted 
applicant the right to erect and maijitaiii traiisroissioii-liiies under 
s. 5 alone, in fact the Governor in Council nmnimtim invoked his 
powers tinder s. 2 of the Act of 1911 for the purpose. 

It is quite clear, in my opinion, that the license contemplated 5 
pursuant to the powers given the Governor in Council by s. 2 of 
the Act of 1911 is not limited, and was not intended to be limited, 
to the transmission of electricity generated in one niaimer more 
than in any other. The purpose of restricting the use of electric 
transBiission-Iines to licensed persons is indicated by the terms 10' 
upon which licenses are granted as being the safety of employes, 
and members of the public, who, if the lines are carried along 
highways and grounds outside a person’s ovm premises, may be 
brought in contact with them. The importance of the license 
consists, in short, of the precautionary measures relating to con- 15 
struction and use embodied in it. 

The method of generation not being in any sense relevant or 
effective to the purpose of the license, a proviso limiting the scope 
of the license to transmission of electricity generated by water- 
power alone would be repugnant to the known history and 20 
usefulness of the section under which licenses could be gi’anted. 

Licenses under the section have been commonly issued on the 
same terms, whether as a matter of fact the known proposed 
method of generation is water or steam power. Nor does one 
find in the particular license in question issued on July 1, 1913, 25 
any indication at all that such a limitation on the powrs granted 
pursuant to s. 2 of the Act of 1911 is intended. 

So far as the provisions of that license relate to the erection 
and care of the proposed transmission-lines, they are common 
terms adapted to ensure safety independent of the method of 30 
generation, and I can see nothing in the paiticular license which 
signifies that the particular use by the Governor in Council in this 
case of the powers he could confer by s. 2 are limited in a manner 
not relevant to the purpose for which the license is intended. 
Consequently, I am unable to subscribe to the proposition adopted 35 
in the judgment appealed from that the terms of the license itself 
determine whether or no a breach of s. 2, which authorized the 
grant of the license, has been committed. 

Indeed, it appears the statement of claim relies not on breach 
of the statute but on use exceeding a use granted by the terms 40 
of the license itself, the contention being that the license by its 
terms permits the transmission of hydro-generated electricity 
only, and that the transmission of steam-generated electricity 
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is not authorized by the license. Indeed, it was not, I think, 
argued before us that a license under s. 2 could not, and did not 
per 86 without limiting words in the license itself, authorize trans- Ati-oknky- 
mission of electricity over lines whatever the generating force 
5 might be. 

Fair, J., however, came to the conclusion, interpreting the '■■ki..vs'i> 
section by reierence to the license, that transmission of steam- rowEti 

generated electricity was a breach of the provision of that I^^iaud 

section(i). With respect, I think the method of interpretation Wilson's 
iO adopted by the learned Judge to answer the question he was 

considering was fallacious, and I find myself unable to agree with Cement, 
his conclusion that such transmission constitutes a breach of the 
statute. The question as to whether it constitutes a breach of the Johnston, J, 
terms of the license is a different matter. 

15 Subsection 1 of s. 2 of the Act of 1911 provides that: 

No person shall lay, construct, put up, place, or use any electric line 
except under the authority of a license issued to him by the Governor in 
Council under this Act. Every person who commits a breach of this pro- 
vision is liable to a fine not exceeding one hundred pounds. 

2 0 What then constitutes a breach of this section ? Clearly erecting 
and maintaining or using any electric lines without a license. Here 
the respondent company has a license issued to it under that 
section. So long as it has that license, it cannot, I think, be said 
that there is a breach of the section. 

25 Assuming, however, running steam-generated electricity over 
the lines did constitute a breach of the section, and assuming that 
any member of the public has an equity of some sort that 
is affected by the breach or even one so remote from proprietary 
as an interest in seeing the law obeyed, action by the Attorney- 
30 General on the relation of a member of the public might, on the 
authority of Attorney- Ge^ieral v. Sharp(2) and Attorney -General v. 

Premier Line, Ltd\Z), be well founded, and, indeed, it is on these 
assumptions that the judgment of the learned Judge appealed 
from seems to have been based ; he holding the opinion that in 
35 such circumstances an injunction should issue not, indeed, as a 
matter of right, but as a matter of course. 

On these assumptions, while on the authorities it appears that 
where the Legislature has itself, as here, named the penalty for a 
breach of the provisions in question, and the terms in which the 
40 sanction is imposed or the intendment of the statute makes it clear 
the sanction is exclusive, an injunction will not lie, it can be 
further conceded that in this case, although the statutory sanction 


(1) Ante, p. 145, 1. 34. 

(2) [1931] 1 Cli. 121. 


(3) [1932] 1 Ch. 303. 


170 


BUTTEPaVOBTH’S LOCAL GGVERNMEHT BEPOBTS. [1§39], 


lias not proved abortive, its presence— that is, the imposition 
of a fine of £100, imposed by s, 2 on a breach of its conditioiis— 
does not, of itself bar relief by issue of an injunction, If there is an 
.equity to, protect. 

. But in the argument before us ver}^' little was said, to show with 5 
any degree of precision what equit}" was entitled to protection, 
what public interest was affected, .or in what way. the law, so far 
as,, the public .was concerned, could be more effect ivety observed 
than w'as being done. And, in my opinion, for the very good 
reason 't.h.at no equity of any kind in any member of the public is 1,0 
affected, and the purpose of the statute is being carried out to the 
dull. If this is so, there is nothing upon wLicIi to rest the claim 
JoHN-sTON, J. for an injunction. Nevertheless, however tenuous the right may 
be, it needs examination, and I proceed to that. 

At the time the licenses were issued, and for many years 15 
previous, rights in the \vater of rivers and lakes were vested in 
His Majesty, and the right to erect, maintain, and use transmission- 
lines webs prohibited without license. No member of the public 
had any right to demand either license or any right to dictate 
the terms upon which such licenses should be granted. That 20 
position obtains to-day. 

It is not suggested that there is any public interest w^hich 
founds a right to interfere in the terms upon which licenses can 
be granted. Those terms are a matter for the sole discretion of 
the Governor in Council, and the Court cannot interfere ■with the 25 
exercise of the Governor in Councils discretion in this respect. 

It may be, howwer, that the public interest can be invoked 
to prevent individuals erecting and using transmission-lines to 
convey electricity without license on the ground that public safety 
is involved. Public interest, on the other hand, although 30 
members of the public might feel aggrieved that water rights were 
being used by individuals wdthout license, cannot be a ground to 
compel His Majesty in whom such rights are vested to protect 
his rights of property. 

Unless, then, the statute vests some right in the public, wMch 35 
I am too blind to see, the relator is forced to show that the public 
interest he relies on consists in a right to have transmission-lines 
licensed, and that this is being neglected. From 1913 to 1920 
the respondent company, and its predecessor in title, used its 
transmission-lines to convey electricity hydro-generated in its 40 
authorized area of supply under conditions as to safety contained 
in its license. From 1920 to date it has conveyed along those 
lines electricity generated by steam-powder as well as by water- 
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power, the necessity for using steam-power arising from the fact 
that during certain months of the year the water-supply from, 
the Wairua River was not sufficient to meet the demands made 
on the company by its consumers and the operation of its own 
5 works. 

The precautionary measures for safety in use and transmission 
remained the same, and, indeed, more could not be demanded, 
because, as pointed out by Blair, J.(4), conditions relating 
to safet}?" are in no sense dependent upon the method of generation. 
10 So far, therefore, as the interest of the public can only arise if 
use in the absence of a license implies that public safety is 
endangered, it has not in fact arisen inasmuch as the company 
operates under a license and the terms of the license have in this 
respect been complied with. No question that any public interest 
15 was adversely affected or had arisen has been advanced till the 
relator s claim made immediately prior to the commencement 
of these proceedings, and, even then, the relator does not rest 
his claim on the ground that the respondent company is operating 
without a license and so affecting the right of the public to demand 
20 that the use of transmission-lines should only be made on terms 
as to safety provided for by the Governor in Council. 

The relator came into existence as a public Board by 'vurtiie 
of the Electric-power Boai’ds Act, 1925. Such Boards undertake 
the purchase, supply, and distribution of electric pow^er throughout 
25 the districts under their control, and to carry out their duties are 
given wide pow'ers in regard to finance, including authority to 
impose rates on property within their districts. 

The Township of Whangarei is within the confines of 
the relator Board’s district, and the relator, who is now in 
30 a position to supply power to certain parts of its district, 
including the Township of Whangarei, is anxious that that town- 
ship should, so far as is possible, become a consumer of its Sllppl3^ 
The Township of Whangarei, however, has its contracts for supply 
with the respondent company, and has intimated that it suits 
35 its interest to remain a customer of the company under its 
contract rather than to become a consumer of the relator Board’s 
supply. 

It is unquestionable that to obtain custom of the Township 
of Whangarei would be an advantage to the relator Board, and 
40 negotiations were entered into between the relator Board and the 
respondent company b}^ which the company should take from 
the Board a certain portion of its power and so enable the 

(4) p. 166, 1. 3. 
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oompaiay to meet , its customers’ demands without t.lie necessity 
of generating power by steam during the m.onths' when the supply 
of energy from the Wairua Falls was, owing, to shortage of water, 
insufficient. These negotiations, however, fell through, and on 
their failure, and no doubt on failure to induce the licensing 5 
authority to revoke, limit, or extend the license enjoyed by the 
respondent company, these- proceedings have been taken. 

It is quite clear -that it is ' not open to the , relator , Board 
to interfere by action in the contract .niade,- between His Majesty 
.the King and the respondent Board or .interfere with the terms 10 
of. the license under which the. respondent company has power 
to use its transmission-lines. Consequently, the Board makes a 
claim, not as a trading Board, but qua a member of the public, 
that the public interest demands that the transmission-lines of 
the respondent company should be used not otherwise than for 15 
the transmission of hydro-generated electricity. 

The purpose of the action is, as I have said, to force 
the respondent company or the Whangarei Borough Council 
willy-nilly to take a ' certain .amount of . electric power from the 
Board. While admitting that it is fighting for its own hand, the 20 
Board says that - it is the policy of the Electric-power Boards Act 
and fundamental to the Government policj^ of supplying electric 
power to towns and country districts throughout New Zealand 
at as cheap a rate as possible that every area of consumption 
should be available to the Board and that, in the particular 25 
district in which it operates, it is a matter of public welfare in that , 
if outlying districts are to be properly served, revenue from the 
one large town of the district should be obtained. 

In my opinion, however much more profitable and convenient 
it may have been for the Board to step into its district and find 30 
it without existing systems supplying electric power, equity does 
not demand that a firm that has inaugurated and successfully 
carried on under licenses the supply of electrical power for a period 
of twenty-five years, and for that period served the needs of its 
area of supply to the satisfaction of the public concerned, should 35 
give up part of its business to increase the profits of the Board. 
Prima facie, public interest does not demand that the rights of the 
individual be sacrificed in this way. 

In my view on these facts, even on the Attoriiey-GenerarvS 
fiat, an injunction cannot be maintained. 40 

From the facts it appears to me no right emerges to maintain 
what Jessel, M.R., in Oooper v, Whitti7igham{6), described as 
(5) (1880) 15 Ch.D. 501, 506. 
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the ancillary remedy' in ec^nity to protect a right ’’—that is, an 
injunction— a remedy not substitutional but supplementary, 
^ The Court interferes by way of injunction to preserve and secure 
enjoyment of a right, whether it is positive or negative, and here 
5 I can see no positive interest susceptible of enjoyment by His 
Majesty’s subjects as of common right to be protected. 

In Ramsay v. Aberfoyle Manufacturing Co, ( Australia), 
Proprietary, M.(6), decided by the High Court of Australia, 
Rich, J., says : Old-fashioned views upon the jurisdiction of 
10 ‘‘ Courts of E<iuity find the growth of the use of injunction more 
“repugnant than satisfying. An Attorney-Generars fiat does 
‘ ' not entitle a relator to succeed on a somehow ec^uity or on no 
“ equity at all ”( 7 ). 

It appears to me that the somehow equity sought to be 
15 established in this case is no equity at ail. In Ramsay's case, 
just cited, and in Attorney- General and Lumley v. T, 8 . Gill and 
, Son Proprietary, Ltd.{^), the nature of the public interest that 
will enable the Attorney-General to maintain a suit for an 
injunction is discussed in the several judgments at considerable 
20 with great learning. From the headnote of the latter 

case I take the following : “ To enable the Attorney-General 
“ to maintain a suit for an injunction to restrain the impairment 
“ of public rights or interests, the statute must create an interest 
“ of the required character, and vest its enjoyment in the public. 
2o Interests invested in classes of people, however extensive, ^ are 
“ private rights, and neither require nor admit of the intervention 
“ of the Attorney-General.” 

In the first of the cases cited, it was held that the Supreme 
Court properly exercised its discretion in refusing the special 
30 remedy of interlocutory injunction notwithstanding the Attorney- 
General’s fiat. 

It is perfectly true that it appears the High Court had some 
^ in reconciling Attorney- General v. 8 harp{^) and 

Attorney -General v. Premier Line, Ltd,(lQ), with, their view of the 
3^ principle running through the authorities. There is, however, 
quite sufficient in the facts of this case to distinguish it from the 
two last-mentioned English cases, the High Court of Australia 
pointing out that it was clear from the facts of those two cases 
that the illegal conduct of the defendants respectively tended 
^ 40 to the injury of the positive right of the public to orderly and 
regulated transport. 

(6) (1935) 54 C.L.R. 230. 

(7) Z6^., 245. 

(8) [1927] V.L.R. 22. 
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In Biy opinion, on the authority of the Australian cases cited, 
some 'precise right must be shown to be in question for which 
protection is needed before an injunction can be granted. It 
may be tliat the nature of the right need not be of a strictly 
proprietary nature and the category of cases capable of sustaining 
the. grant of an injunction will never be closed, but I think it is 
clear that sometMiig more precise must be shown, iisi,ng the words 
of Mich, J., than “'an anyhow equity '' — and I think that notliing 
more is shown here, even if that niiicli be sliown — before an 
injunction even on the fiat of the Attomey-Ueiieral can be 
inamtained. 

For these reasons, I, think the order for an injiiiictio.n .must be 
set aside and the appeal of the respondent company allowed., with, 
costs in this Court and in the Court below. 

The statement of claim asks for a declaration that the trans- 
mission and distribution of electricity by the defendant company 
of steam-generated electricity is unlawful and in excess of the 
authorities granted by the said license. I have already stated 
that, in my opinion, the relator has no right to ask for an 
interpretation or to claim any relief in respect of the terms of the 
contract made between His Majesty the King and the respondent 
company, nor has this Court any right to interfere by way 
of injunction with the discretion Parliament has given the 
Governor in Council in determining the condition and terms of 
licenses it has authorized. We should, in my oiunion, make no 
such declaration as is asked for at the suit of the relator. 

Nor, again, do I think the Attorney- General in these 
proceedings, where he acts on the relation of a private individual, 
can ask for such a declaration. The Attorney-General has stated 
that in regard to these proceedings he maintains a neutral attitude. 
That may be justifiable so far as a claim for an injunction 
is concerned. The claim for an interpretation of the Crown's 
contract is not, I think, germane to a suit for an injunction 
instituted b}’ a member of the public on the fiat of the Attorney- 
General. The Attorney-General is plaintiff, representing the 
interests of the public ; but he also represents the Crown, 
and Avhile on matters relevant to the alleged impairment of public 
rights, he may, as he claims here, be neutral, he cannot be both 
plaintiff and defendant and remain neutral on a question con- 
cerning the Crowm's rights in a contract to wdiich His Majesty 
the King is a party. 

I think, therefore, no such declaration as is asked for should 
be made, and that we should express no opinion on that contract 


5 


10 


15 


•20 


30 


35 


40 0^ 


l.Z,L.G.K. 


COURT OF APPEAL. 


m'^ 


beyond what necessarily emerges from a discussion relevant, to 
the claim by the relator for an injunction. The contract itself 
is expressly stated to be enforceable at the suit of either party > 
and ample powers are given to the Crown to enforce compliance 
5 of its. terms by the licensee, a special clause being inserted, to the 
effect that the Governor shall be sole judge of the facts whether 
the' re<|uireiiient.s of the, license have been complied with.; This 
Court should .not, therefore,, in ' my opinion, determine" questions 
dependent on the construction 'of the^ contract' unless the Crown 
1 0 is actively represented. : 

As a result of my A^lew that the order for an injiinctio.ii .must 
be set aside, it follows that the appeal of the Attorimy-Genera! 
must be dismissed, and it becomes unnecessary^ . to consider the 
form of the injunction. 

15' ' 'Mqethceqft, J. I have had the . opportunity of reading the 
judgment delivered hy the Chief Jttstice{l), with which I am in 
agreement. It is unnecessary, therefore, that I should do more 
than state my reasons very shortly. 

Ooiinsei for both parties acknowledged that the injunction 
20 in the form in which it ^vas settled was defective. If for no other 
reason I should have been disposed to agree that it be set aside 
as it offended against the well-settled rule that an injunction must 
state in precise terms just exactly what is forbidden to be done. 

The injunction is sought on the ground that the respondent 
25 has been committing continuous breaches of s. 319 of the Public 
Works Act, 1928. Before that Act was passed, the respondent 
obtained its license under the authority of the legislation then 
operative — viz., s. 5 of the Public Works Amendment Act, 1908, 
and s. 2 of the Public Works Amendment Act, 1911. The former 
30 of these enactments required a license from the Crown before 
power could be generated by water-power. The latter made a 
license necessary if power, however generated, were to be con- 
veyed by transmission-lines beyond the property of the licensee. 
The former enabled the Crown to control the available sources 
35 of water-powder for the generation of electricity ; the latter ensured 
the safety of transmission-lines beyond the licensee’s property. 

In this case one license was issued but, having regard to the 
different statutes by which it was authorized, it must be regarded 
as two separate licenses. In that case as much of the license as 
40 is referable to the transmission-line must be treated as a separate 
license issued under s. 2 of the Act of 1911, That section has 

( 1 ) 155 , 1 . 11 . 
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Emwy Jtrthur Penny ^ of Diinedm, traveller : I was a laenibe-ir of a party 
tliat weiit 'to Kaitangata. AH the members of the party* were numbers, 
of, the City Lodges of Oddfellows. It was confined to siieli niciiibers, I 
hired a' vehicle on their behalf from the Dunedin Cit >* <;or|3oration. So far 
as the Dunedi.n City^ Corporation was concerned it was a private party. We 
w.ent to 0 B.e of our Lady Lodges in ICaitangata. Oc(?asioii was the tenth 
aiiiiiversax‘y of the Lodge in Elaitangata. .I't was a special occasion both 
for us visiting' and for the Kaitangata people who were receiving us. It 
was quite a good night. 

(}ro^ 9 S-exmnmed : 1 could not say the number of Kaitangata ineinlxirs 

of the Lodge. There w*ould ■ be about- forty to fifty Kaitangata people 
present at the .function. 'Two .-full bus' loads— fifty -four altogether went 
from Dunedin. There are fifteen hundred to two thousanrl members of 
Oddfellows Lodges in, Dunedin. I got quotation for bus at a liaiip sum. 

case the evidence was as follows : — 

Helen Sellm\ clerk at Stephens Kins, Duiiefiin : Cue of wiy a<'tivittes 
is the Dunedin Methodist Central Mission. On January s. ] liircni a 

bus on behalf of the Mission for a trip to Xe Ison. Parry was f(jntfne(l tu 
Boys’ and Girls’ Bible Classes. It was confined to \oung people of oio* 
Mission and the Trinity Methodist Chui'ch. For twelve niouths the triyx 
had been in contemplation. Organizing of the wnn going forward 

and the young people were allow^ed to contribute so much a week. Nothing 
definite, but according to their means- We estiinate<i what it was guing 
to cost, and they saved up to assist the cost, for wliat was a very special 
occasion. Scwne of them had never been to Nelson l>efore. Through this 
organizatioii they were able to do so very reasonably* indeed. 

Cross-examined : On first day went Dunedin -Christ church, one day, 
Christchurch -Hanmer Springs, one day. Through Lewis Pass to Murchison. 
Murcliison to Westport, one day. Westport -Oreyniouth and Keeftori, one 
day, Reefton-Xelson, one day. Left Dimedin December 24, arrived 
Kelson December 31, 1938. Stayed in Kelson till January 3, 1939. From 
Kelson to Blenheim and Picton. Then Kaikoura-Cheviot-Timaru- Dunedin, 
We were away fifteen days. We wanted to go to Kelson as cuhnination of 
our trip. On Sunday* we went to the Children’s Health Camp and the 
Children’s State School. The wdiole trip was special in that we looked 
forward to it for twelve months. It was a great- thing for the Kelson people 
to have Dunedin jjeople visiting them and taking part in their .services. 


F. B. Adams, for the appeiiaat. 

A, N, Haggitf, for the respondent. 
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Smith, J, [After stating the facts, as above:] For carrying 
on its passenger services, the Corporation holds continuous Hceiises 
under s. 20 {a) of the Transport Licensing Act, 1931, exee|>t in the 
ease of one route, Dunedin-Waipori, on which buses run for only 
four months in the year and tvhich is the subject of a seasonal '' 
license under s. 29 (5). Neither of these iieenses authorized the 
Corporation to carry on any passenger service of the kind shown 
by the facts proved on the informations. The Corporation claims 
that it can carry on such a passenger service without a license. 
It contends that it does not even require a temporary license 
under s. 29 (c) for the reason that, by virtue of s. 21 (6) of the Act, 
it was exempted from; the- necessity of obtaining any passenger- 
service license for a journey of the kind in question. 
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Section 21 (6) is as follows : — 

A passenger-service license shall not be required in the case of-— . . . 

(6) The carriage by a contract vehicle of a private party on a special 
. occasion : 

5 Provided that this exemption shall not apply in any < 3 ase 

where the owner of the contract vehicle or any other person in 
charge thereof for the time being advertises or in any other way 
holds himself out as willing to contract for the hiring-out of such 
vehicle for the purpose of carrying persons to any destination, 
10 directly or indirectly named by him. 

At the hearing before the Magistrate, the prosecution admitted 
that the facts justified the conclusion that in each case the vehicle 
was a contract vehicle and that the party carried was a private 
party. The question in dispute was whether the occasion was 
15 "Ax special occasion.” That is the sole question wMcli is now 
before this Court. 

Our statutory provisions are not the same as those which apply 
in England and Scotland. Section 61 (1) of the Eoad Traffic 
Act, 1930 (Eng.), divides public-service vehicles into three classes— 
20 W5!., stage carriages, express carriages, and contract carriages. 
There is a proviso to the definition of contract carriages which 
enacts that a motor-vehicle adapted to carry less than eight 
passengers shall not be deemed to be a stage carriage or an express 
carriage by reason only that on occasions of race meetings, 
25 public gatherings, and other like special occasions it is used to 
carry passengers at separate fares. Section 61 (2) excludes from 
the class of express carriages a vehicle which would otherwise 
fall within it if the vehicle is being used on a special occasion 
'' for the conveyance of a private party.” The specific statutory 
30 conditions upon which a vehicle shall be deemed to be so used 
were subsequently laid down by s. 25 of the Road Traffic Act, 
1934, which came into force on December 1, 1934. (See s. 42 (3) 
of the Road Traffic Act, 1934, and 1934 Stakitory Mules mid 
Orders, 180, 181.) Before the enactment of s. 25, the law 
35 established in England was that the words “special occasion” 
in subs. 2 of s. 61 had the same meaning as they bore in subs. L 
They were held to refer to race meetings and public gatherings of 
that kind ; they did not refer to the viewy's and intentions of the 
private party. They did not therefore include a trip to the sea- 
40 side by a private party even at intervals of one year : Miller v. 

Nor did they include regularly held public gatherings 
such as a regular weekly market or a regular cattle market held 
two or three times a month : Pill v, Furse and Pill v. /. Mutton 
and 8 o7i(2). Nor did they include public illuminations which 
( 1 ) [ 1933 ] 2 K.B. 308 . ( 2 ) [ 1933 ] 2 K.B. 308 . 
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lasted a long time, for the reason that a race meeting or like public 
gathering would not so contimie. Therefore the illiimiimtloiis at 
Blackpool which continued for forty'-nine days were held not to 
constitute a '' special occasion.’' This w^as decided in .Nelson v. 
Blackford(3), with reference to an offence charged as occurring 5 
after s. 25 of the Road Traffic Act, 1934, had come into force, 
but that section was not brought to the notice of the Court and the 
case was decided on s. 61 of the Road Traffic Act, 1930* 

In Scotland, the words special occasion ” in subs. 2 have not 
been held to have the same meaning as the same words in subs. 1, 10 
but the point does not appear to have been raised. In M'Dovgall 
and Carruthers v. Paters(m{4) it was not disputed, and the Court 
did not doubt that the Blackpool illuminations did constitute a 
special occasion.” In Macmillan v. Westeryi 8.M.T\ Co., Ltd.{o), 
a football match played away from home ” was accepted by the 
Court in the particular circumstances as a special occasion, but 
the case really turned on the point that the party was not a 
private party. 

These decisions disclose the difficulty of interpreting the words 
special occasion ” in s. 61 of the Act of 1930. The passing of 20 
s. 25 of the Road Traffic Act, 1934, \dth the intention of making 
the law more clear and certain, was not surprising. 

Our legislation makes no reference to a special occasion ” 
as being like a race meeting or public gathering, and no legislation 
has been enacted which corresponds to s. 25 of the English Road 2 5 
Traffic Act, 1934. The duty of the Court is to construe our 
statutory provisions. Two interpretations have been suggested. 

The first, by the appeUant, is that the occasion must be one of public 
importance of an unusual kind in the locality which is the 
destination of the party. Mr. Adams suggested that it wwld be 30 
such as would impose a strain on the ordinary transport system 
and so tend to induce private parties to arrange for their carriage 
by contract vehicles. The second interpretation, submitted b}' 
the respondent, is that an occasion is special for the purposes 
of the Act if it is an unusual occasion for the members of the 3 5 
private party. 

The preamble of the Act of 1931 shows that its object is to 
license and control commercial road transport other than tram- 
ways, A failure to obtain the prescribed license involves sub- 
stantial penalties. See subss. 2 and 3 of s. 20 of the Act of 1931. 40 
It is thus important to construe the statute so as to attain the 


(3) [1936] 2 All E.R. 109. 

(4) [19333 S.C. (J) 39. 


(5) [1933] S.C. (J.) 51. 
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object 'Of tbe legislation witbont preventing a person desirous of 
observing the law from knowing before he carries a private party 
in a contract vehicle whether the occasion is a special occasion 
or not. Each interpretation which has been submitted involves 
5 difficulties. On the appellant’s view, it may be asked how an 
intending contractor may know whether the occasion is regarded 
as unusual in the particular locality or whether it imposes a strain 
on the ordinary transport system or not, or whether, on evidence 
subsequently brought, a Magistrate would take the same view. 
10 On the respondent’s view, it may be asked whether an intending 
contractor must set himself up as a tribunal to inquire and determine 
whether the occasion is unusual for each member of the party and 
whether the contractor is expected to take the risk of a Magistrate 
subsequently deciding otherwise as to the state of the views and 
1 5 intentions and versions of past experiences of the members of the 
party. Is he to be expected to decide whether the duration of 
a particular trip would exclude it from the category of an 
“ occasion” or whether an occasion is ^‘special ” if it is unusual 
for some members of the party though not for all, and, if so, for how 
20 many must it be unusual ? Apart from these difficulties, could the 
Legislature have really intended that the enforcement of the law 
should depend on the voluntary act of the members of the private 
party in disclosing their views and intentions and in giving 
versions of previous expeditions to the traffic enforcement officers ? 
25 It is clear that if an objective test of what is ‘‘special” is not 
required, s. 21 (5) will be thrown very widely open and the enforce- 
ment of the law rendered impracticable, or practicable for the most 
part only by the briefing of evidence from the members of the 
private party, a course requiring, possibly, methods of interroga- 
30 tion not in harmony with the true spirit of the administration of 
a penal law. 

The fundamental question which arises is whether the 
“ special occasion ” must exist apart from the views and intentions 
of the members of the private party. On this point, I think it 
35 helpful to consider the only other section in which the words are 
used in the Act. 

Paragraph (c) of s. 29 defines a temporary license. vSiich a 
license is one for a service to be carried on for a specified period 
of not more than seven days or a license for any specified special 
40 occasion or occasions. The short period for which such a license 
may be granted or the special occasion or occasions for which it 
may be granted may be contrasted with the periods of time or the 
special events recurring at intervals during a year for which a 
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continuous license, is req[uired, as shown by para, (a) of s. 29. A 
: special occasion or occasions under para, (c) of s. 29 is sonietMng 
different from the special recurring events referred to in para, (a), 
but , the difference lies, I think, in the frequency of occurrence and 
not in any distinction between an ‘‘ event ” as an objective fact 
and an ‘‘ occasion ” as something which depends only on the 
views and intentions of the private party. The events referred to 
in s. 29 (a) clea,rly exist objectivei}^ and an , occasion is a particular 
, event. Iw Ftmk and WagnalVs Dictionary, the first meaning 
of occasion ’’ is a particular event, or Juncture of events, con- 
^tsidered simply as exciting notice or interest ; especially an 
'' important event or celebration.’' I think the “ special occasion ” 
referred to in s. 29 (c) must have the same qualitj^ of objectivity 
as the special events ” referred to in s. 29 (a). 

This conclusion is supported by reference to the proviso to 
s. 21 (6). The exemption from the need of a passenger-ser^dce 
license for the carriage by a contract veliicle of a private party 
on a special occasion does not apply w-here the owner of the 
contract vehicle advertises himself as willing to contract for the 
hiring-out of his vehicle for the purpose of carrying persons to any 
destination named by him. In my opinion, the naming of a 
destination by the owner of a contract vehicle who was advertising 
a trip to that destination would not of itself create a special 
"'occasion,” although it might well refer to a place where a 
"'special occasion ” existed. If no special occasion existed, 
then the advertiser might be granted a temporary license for a 
period not exceeding seven days permitting him to carry persons 
to the destination named by him, I think also that the objective 
nature of the " special occasion ” is showm by the fact that it 
may exist both for a private party and for persons who hire a 
contract vehicle as the result of public advertisement. A 
" special occasion ” is not something which exists only for a private 
party. In my opinion, the construction which Hwmphries, J., 
would have placed on the words " special occasion ” in subs. 2 
of kS. 61 of the English Act of 1930, independently of the occurrence 
of the words “ race meetings and public gatherings ” in the preceding 
subsection, should be applied to the same w'ords as used in our 
legislation. In 3fiUer v. Pill{6) he said : "On the point wdiether 
" the occasion was a ' special occasion ’ witiiin the proviso to s. 61, 
" subs. 2, if I were dealing with that proviso alone, I should come 
" to the conclusion that the expression ' special occasion ’ refers 
" to something more than the views and intentions of the members 


(6) [1933] 2 K.B. 308. 
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of tlie party and points to something which can ,b© described 
as a special occasion in the locality and was the object of , the 
'' journey being undertaken ’’(7). 

Mr. Haggitt submits that this interpretation is itself so vague 
5 that a contractor for a private party would not know whether he 
was breaking the law or not. He urges that if the, private party 
is not within the exemption of s. 21 (b), penalties are incurred, 
and that the Court should, if the section is reasonably capable of 
two constructions, give it the more lenient construction which 
i 0 avoids the imposition of a penalty, and lie cites in support 
Eemmingtoji v. LarcMn{S). But the alternative view submitted 
by Mr. Haggitt implies that the '' special occasion ” can be created 
solely by the views and intentions of the members of the pri\'ate 
party, and, assuming that the legislation is of a character wMcli 
15 permits the application of the rule suggested, I think that the 
tenor of the statutory provisions, as they now exist, is sufficiently 
opposed to that construction to prevent its adoption. 

The construction adopted in this judgment may provide a 
sufficient test for the administration of the law. A special 
20 occasion must be one of some public note or importance in the 
locality and it must not be of frequent occurrence. In applying 
this test, the Court should adopt, I think, the v^iew of the ordinary 
reasonable man. A representative football match, for example, 
might be a special occasion, but not an ordinary game of club 
25 football. If the test so applied is not sufficient for the proper 
administration of the law or renders the scope of the exemption 
too narrow to meet the proper convenience of the public, the 
remedy must lie in the hands of the Legislature, which may enact 
the provisions of s. 25 of the Road Traffic Act, 1934 (Eng.), or 
30 similar or other provisions as it thinks fit. 

Applying the law to the facts of the present appeals, I think 
in Archer's case that the ordinary reasonable man would not say 
that the visit of certain members of the City Lodges of Oddfellows 
to the Lady Lodge in Kaitangata was an occasion of some public 
35 note or importance in the locality of Kaitangata, even though 
such visits were infrequent. The evidence does not go as far 
as that. Mr. Penny said : '' It was a special occasion both for 
“ us visiting and for the Kaitangata people who were receiving us.” 
T think the appeal must be allowed. 

40 In Scott's case, it may be doubted whether a tour of fifteen 
days was an '' occasion ” at all, but apart from that consideration 
I do not think that the ordinary reasonable man would say that the 
(7) Ibid.. 318. (8) [1921] 3 K.B. 404. 
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visit: of a' party of young people confined to the Boys’ and Girls’ 
■Bible ./Classes of a particular Church to another Church gathering 
in Nelson was an occasion of some public note or importance in • 
the locality, of Nelson even though it was the only one of that kind 
that had ever taken, place. The evidence is simply that the visit 5 
■was special to the party which went, and that it was a great thing 
for the Nelson Church people to have the Dunedin people visiting 
them and taking part in their services. I think the appeal must be 
allowed. 

The informations are accordingly remitted to the Magistrates’ 1 0 
Court to be further dealt with in accordance with the effect of this 
judgment. The respondent will pay the appellant £10 10s. costs. 

Appeals alloived. 

Solicitors for the appellant : F. B, Admjis (Dunedin). 

Solicitors for the respondent : Ramsay and Haggitt (Dunedin). 
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TAKAPUNA BOROUGH - - Appellant 

Defendant 

AND 

PUBLIC TRUSTEE - - - Respondent 

Plaintiff. 

Mating — Bates and Rate-hook — Concession of Half -rates lohere Dwellmghouse 
''^remains actually vacant and unoccupied^' for specified Period - — 
Application where Ratepayer deliberately refrained from LeUing when 
House could ham been Let — Rating Act, 1925, s. 69, 


Section 69 of the Kating Act, 1925, applies where a dwellmghouse 
or other building “ remains actually vacant and unoccupied ” for the 
requisite period, whatever the ratepayer’s intentions may have been 
and whether or not he deliberately and for his own purposes refrained 
from letting when the same could have been let. 

CASE STATED on an appeal on a matter of law from the 
decision of the Magistrates’ Court sitting at Auckland. 

According to the statement of claim, the Public Trustee was 
mortgagee in possession of a certain piece of land with a dweiling- 
5 house erected thereon situate in Ocean View Road, Takapuna. 
The dwellmghouse had been vacant and unoccupied for a period 
of not less than six months, the tenant thereof having vacated 
on June 25, 1938. Notice in accordance with s. 69 (6) of the 
Rating Act, 1925, was given to the defendant by the plaintiff on 
10 January 5, 1939. On July 13, 1938, the rates in respect of the 
said land for the year ending March 31, 1939, and amounting to 
£21 17s., were paid by the plaintiff. On January 5, 1939, applica- 
tion in accordance with the provisions in that behalf contained 
in s. 69 of the Rating Act, 1925, was made by the plaintiff for a 
15 refund of £10 18s. 6d., being half the amount of rates paid by 

of the dates on which such 
house or building became 
vacant and unoccupied, and 
on which it again became 
occupied,—- 

then such person shall be liable to 
pay only half the amount which 
would otherwise be payable for the 
year’s rates in respect of such 
dwellmghouse or other building, and. 
shall be entitled to a refund of 
whatever sum he may have paid in 
excess of such half. 


Rating Act, 1925, s. 69. — In every 
case where — 

(а) Any dweUinghouse or other 

building remains actually 
vacant and imoecupied for a 
period of not less than six 
months in any rating-year, 
whether continuously or not ; 

(б) The person rated in respect 

thereof gives to the local 
authority, within fourteen 
days after the expiration of 
such period, notice in writing 
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him. The defendant had refused to make such refund, and the 
plaintiff sought to recover that sum from the defendant. , It was 
also proved. that the dweilinglioiise could have been, let at any 
time during the period that it was not occupied, hut in order to 
facilitate a sale the respondent purposely refrained from letting ^ 
the same. 

.'The action came on for hearing on July 6, .1939, wlaen evidence 
was given, argument taken, and the decision of the Court was 
reserved. Cpon the hearing t.he foregoing facts were either 
admitted or proved before the. learned Magistrate. |0 

At the hearing counsel for the appellant contended he was 
entitled to judgment upon the following groiiiids : {a) That s. f>9 
of the Bating Act, 1025, upon its proper construction applied only 
to a case where a ratepayer wishing to let a dwellinghouse or other 
building was unable to do so; (/>) that the said section had no ia 
application wliere a ratepayer deliberately for iiis own purposes 
refrained from letting a dwellinghouse or other building when 
the same could have been let : and (c) that ii]>on the facts as proved 
or admitted the respondent was accordingly not entitled to the 
relief provided for in the said section. 20 

Counsel for the respondent contended as follows : (u) That 
the said section applied in all cases where a dwellinghouse or other 
building remained actually vacant and unoceupied for the requisite 
period, whatever the ratepayer’s intentions may have been and 
whether or not he deliberately and for Ids own piir])oses refrained 25 
from letting when the same could have been let : and (h) that the 
respondent was accordingly entitled to judgment. 

On July 20, 1039, the judgment of the Court was del iverevl 
as follows : — 



The plaintiff, as executor of the will of ^liliicent Ksthei* Atkin, was 30 
mortgagee in possession of a dwellinghouse which, for a period of twelve 
months from June 25, 1938, had remained vaca.ut. On July .13, 10,38, 
the plaintiff had paid to the defendant the rates for the year ending ATareh 31, 

1030, amounting to £ 2 i i7s. Notice in accordance with para. ( 6 ) of s. (00 
of the Rating Act was given by plaintiff to defendant on January J, 1030, 35 
and an application was then made for a refund of half the amount of rates. 

The defendant refused to make the refimd, and the jjia intiff now claims 
to recover the sum of £10 18s. 6 d. 

Immediately xwior to Jime 25, 1938, the dwelling was o(R*upie<l })y a 
tenant who was requested by the husband of one of the bencJ'iciarios unf!<n' 40 
tlie will to va(‘ate the premises on the ground that his wife was taking ox'er 
the house as her share in the estate and wanted to live in it. The teiuint 
had difficulty in finding other accommodation, but after a lapse of two 
months, chiring ’which there were further requests to vacate, found other 
and less suitable accommodation. When the i>roperty became vacant 45 
the plaintiff was instru(;ted by one of the two beneficiaries under the will 
not to let the property until mstructions as to selling were received from 
the other beneficiar\^ who was overseas. This beneficiary consented to a 
reduction of the purchase -money, but did not actually confirm the instrue- 
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tion not to let. The plaintiff, however, wished to sell and refrained from 
letting. The clerk in charge of the management of this estate admitted 
in cross-examination that his office had found that places sell fairly readilv* 

, if .untenanted, and that as a rale it is not easy to sell if a tenant is in 
O possession. The e%ddence of a witness called by the defendant showed that 
the dwelling could have been let at any time during the period that it 
remained vacant. It was not difficult for me in these eircumstances to 
find that in order to facilitate a sale the plaintiff purposely refrained from 
Jetting the dweliing. " 

10 The question now raised, and I am informed that it is apparently raised 
for the first time, is whether an owner who deliberately keeps his house 
vacant for the pm^pose of selling is entitled under the Rating Act to a refund 
of half the amount of the rates, 

Mr. Butler has submitted a very carefully prepared argument, and 
1 5 eontends that the intention of the statute was to give relief only to the 
ratepayer who, wishing to let a dwelling, was unable to do so. If that 
ratepayer deliberately refrains from letting or shuts up his house for six 
months, then, it is contended, he is not cmtitled to relief. 

Section 69 of the Act provides : 

20 "‘In every case where— 

“ (a) Any dwellinghouse or other building remains actually vacant 
“and unoccupied for a period of not less than six months 
“in any rating-year, whether continuously or not ; and 

“ ( 6 ) The person rated in respect thereof gives to the local authority, 
25 “within fourteen days after the expiration of such period, 

“ notice in writing of the dates on which such house or building 
“ became vacant and unoccupied, and on which it again 
“ became occupied, 

“ then such person shall be liable to pay only half the amount which would 
30 “ otherwise be payable for the year’s rates in respect of such dwellinghouse 
“ or other building, and shall be entitled to a refund of whatever sum he 
“ may have paid in excess of such half.” 

Mr. Butler contends that the real intention of the l^egisiature is to he 
ascertained by reading into para, (a) the words “ which is available for 
35 “ letting ” after the words “ or other building.” 

I agree with Mr. Butler's contention that in construing a statute it is 
necessary to give effect to the intention of the Legislature. This is a 
fundamental rule of interpretation, but there are other rules to be followed 
when it becomes necessary to determine by inference what that intention 
40 was. It is true that by our Acts Interpretation Act, 1924, it is provided 
that every Act shall receive “ such fair, large, and liberal construction and 
“ interpretation as will best ensure the attainment of the object of the Act 
•‘according to its true intent, meaning, and spirit.” I do not think that 
this provision gives to a Court the power to do anything more than expound 
4 5 the law as it stands according to the sense of the w'ords that the Legislature 
has used. If a Court merely suspects that the langxiage used does not 
express the real intention of the Legislature, it is not permitted to seek to 
reform that language according to the supposed intention. Where an 
omission is obviotis, that omission ma.y be supplied ; but even then there 
50 must be adequate grounds to justif^^ the inference that the Legislature 
intended something "that it has omitted to express. To speculate upon 
what the Legislature would have done had it considered a specific case and 
to hold that an Act means what a Coui't thinks should be the law would be 
to legislate and not to interpret. 

55 Consideration of the language of the Act does not lead me to conclude 
that the intention of the Legislature was to give relief only to a landlord 
who had a property available for letting and could not find a tenant. The 
section of the Act has the same meaning to-day that it had when it first 
appeared in the Rating Act in 1894. At that time the housing problems of 
60 to-day did not exist, neither did the present-day restrictions on the rights 
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:of the landlord to obtain possession of ids ho'use. It is possible, of course, 
..that the Legislature did not ■ contemplate the existence of .a state of affairs 
tvhieli make it extremely difficult 'to sell a dwellingliouse occupied by a 
tenant, but even if it were thought that at the present day little .consideration 
would be given to the man who deliberately kept his property vacant in order 
to enhance the prospects of sale, it does not follow that a similar vievr would 
have been taken forty-five years ago. .Apart- from that aspect, let us take 
the case of an owner whose only asset is a dweEing or an equity in one and 
who, perhaps against his will, is transferred to some other part of the Dominion 
where he knows that to rent a dwelling for himself and fainily may be almost 
an impossibility. He knows that a dwelling could be purchased, but he is 
quite unable to purchase until he can sell the dwelling into which he has 
put all that he had. He thinks that his propert}^ will sell for what it cost 
or perhaps for something less, and instructs his agent to sell. The agent 
thinks that the property should be sold within a few weeks, but finds 
eventually that six months have elapsed before a sale is effected. In such 
circumstances, I think that even to-day it could not be said that the owner 
was not entitled to as much consideration as another and more afTluent 
owmer who was unable to find a tenant for one of his many houses. It seems 
to me, therefore, that to read into the Act the words suggested might be to 
limit its meaning in a way that the Legislature did not intend. 

I am unable to find in Mayor ^ oj Dunedin v. Baird, (1913) 

33 N.Z.L.R. 149, 16 G.Ii.R. 269, anything to support the defendants conten- 
tion. His Honour Mr. Justice Williams did, however, at the end of his 
judgment in that case, say that the words of the section should be confined 
to their literal meaning, and in Brewer v. Fapatoetoe Town Board, [1934] 
N.Z.L.R. 774, G.L.R. 737, His Honom Mr. Justice Fair gave to the words 
and “unoccupied” their natural and ordinary meaning. I 
am of opinion that I must interpret them in the same way. 

The only test supplied by the words of the Act for the purpose of 
ascertaining whether the statutory exemption from rates exists is that of an 
actual vacancy. Nothing is said as to the circumstances giving rise to the 
vacancy. The person claiming the exemption created by para, (a) is 
required by para, (h) to give notice only of the dates of vacancy and not of 
the reasons for it. To read into para, (a) the words suggested by counsel 
would necessitate the reading into para. (6) of some other words. 

I am quite unable to find any adequate reason for thinidng that the 
intention of the Legislature is to be ascertained only by adding to tlie words 
that it has used. Those words interpreted literally confer a right to some 
relief from the burden of rates upon all owners of dwellinghoiises actually 
vacant. The cases cited may be considered as authorities for holding that 
the words must be inteipreted literally ; but apart from those decisions 
I am of opinion that the meaning of the words of the statute cannot be 
limited in the manner suggested. 

The Court duly entered judgment for the respondent for the 
amount claimed, £i0 18s. 6d., and costs. 

The appellant, haying obtained the leave of the C'ourt to 
appeal, gave notice of appeal against the said decision upon the 
ground that the said decision was wrong in law. 



10 

15 

20 

25 

30 

35 

40 

45 


O'Shea, for the appellant. Section 69 of the Rating Act, 1925, 
applies only to lettable buildings : in relation to which s. 5 (d) (g) 
of the Acts Interpretation Act, 1924, may be considered. 

The question now under consideration did not come before 
Williams, J., in Dunedin City Corporation v. Baird(\), or before 
Fair, J., in Brewer v. Papatoetoe Town Board{2). 

(1) (1913) 33 N.Z.L.R. 149 ; 16 (2) [1934] N.Z.L.R. 774; G.L.R. 
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The learned Magistrate says the statute is silent as to the 
eiroumstances giving rise to the vacancy ; and that '' the intention 
‘"' of the Legislature is to be ascertained only by adding to the 
" words that it has used.’' That is not admitted or contended by 
5 the appellant, who says that the Act can be paraphrased by the 
use of additional words to show what was meant. In Dunedin 
City Corporation v. Baird{Z)i the learned Judge refers only to 
vacancies that the landlord cannot prevent ; and he refers to a 
landlord who is suffering from the misfortune of not being able 

1 0 to get a tenant. A property is in the beneficial occupation of an 

owner when he holds it without a tenant for the purpose of sale, 
Just as much as if he were conducting building alterations. The 
learned Judge goes on to say “ If one ratepayer is relieved from 
" payment of rates the burden of his rates is placed upon the 
15 “ other ratepayers ”(4), and this is one of the dominating factors 
in relation to exemptions which appear in Inland Revenue Com- 
missiomrs v. Forre$t(5), Relief is given not to a person who is 
acquiring gain or a more advantageous position, but to a person 
who is suffering a pecuniary loss. The respondent has suffered no 

2 0 pecuniary loss. The owner, who refuses to let property so that he 

can more readily sell, balances the value of not letting against 
letting. He thinks it pays him better not to let, and he refuses 
to let. There is nothing from which he should be relieved, and 
there is no reason why the general mass of ratepayers should 
25 assist him further. 




30 


36 


Baird’s case was mentioned and discussed by Blair ^ J., in 
Mayor, of Auckland v. Eawthorne{^), where the correct 

interpretation of the section is given. 


A house is not lettable unless it can be let : see 6 Oxford English 
Dictionary, Part I, 218. In view of the definitions, a house can 
be considered as lettable where the only person having power to 
let refuses to let it. Exemptions must be construed strictly: 
see Brown on Rating, 2nd Ed. 320. Brewer v. Papatoetoe Town 
Board{l) was the exact opposite of the case now under considera- 
tion. A literal interpretation of s, 69, if interpreted to apply 
whenever a house is vacant for any reason whatever, leads to 
very absurd and mischievous results j and see Hurderville Town 
District v. Hyde{^), which shows that, unless a person can bring 
himself within the widest literal interpretation of the exemption, 


(3) (1913) 33 N.Z.L.R. U9, 151 ; 

16 G.L.R. 269. 

(4) Ibid, 153 ; 270. 

(5) (1890) 15 App. Cas. 334, 340. 


(6) [1929] G.L.R. 101, 102. 

( 7 ) [1934] ]Sr.Z.L.R. 774, 

a.L.R. 737, 738. 

(8) [1933] G.L.R. 768, 770. 
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he caiEiot possibly succeed. ' There, it was a question of exclusion ; 
and the question here is a question of inclusion. 

The beneficial occupation in the case under consideration is fh 
that the property is held with a view to having it sold. The 
finding of the Magistrate is conclusive on that point. The real 5 
question is: Was it ever intended that an ow-ner should hold 
property mthout a tenant merely for the purposes of sale and at 
the same time get this exemption ? The Act must be considered 
in relation to all the existing circumstances, and relief should not 
be given to persons in respect of an act whereby they are already io 
deriving a pecuniary advantage : see 31 Hahhury's Laws of 
England^ 2nd Ed. 506, para. 653; Maxwell on the Interpretation 
of Statutes, 7th Ed. 46; Gildart v. Gladstom(9 ) ; Hill v. East^ 
and West India Dock Gompany{li ^) ; and Tozer v. Fmla(ll). 

J. H, Garradyfox the respondent, w^as not called on. 15 

Myers, C.J. (orally). I agree with the Magistrate’s 
judgment(l), and substantially with his reasoning. The appeal 
seems to me to be a hopeless one. Section 69 of the Rating Act, 

1925, gives a concession of half the rates to a ratepayer in a 
certain event. This is the event : In every case where any 20 
dwellinghouse or other building '' remains actually vacant and 
"unoccupied” for a period of not less than six months in any 
rating-year, whether continuously or not, and the ratepayer gives 
notice pursuant to para. (6) of the section, he is entitled to the 
rebate. The present case comes wdthin the very words of the 25 
section. The dwellinghouse in respect of which the concession 
is claimed remained actually vacant and unoccupied for a period 
of not less than six months in the rating-year. The words of the 
section are, to my mind, perfectly plain, and effect could not 
be given to Mr. O'Sheals contention without recasting the section 30 
and adding w^ords of qualification or condition which the 
Legislature has not chosen to include. 

In my opinion, the appeal should be dismissed. 

Ostler, J. (orally). I agree with the decision of the learned 
Magistrate for the reasons exactly which were stated by him. 35 
They are stated so clearly that I do not think it is necessary to add 
anything further. 

(9) (1810) 11 East 675, ,685; 103 (11) [1918] 1 Ch. 75, 80, 

E.R. 1167, 1170, 1171. (1) Antey p. 186, h 30. 

(10) (1884) 9 App. Cas. 448, 454-56, 

458, 459. 
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Johnston, J. (orally). I agree with the judgments delivered. 

Eaie, J. (orally). I agree that the appeal should be dismissed 
and have nothing to add to the judgments that have been given. 

Appeal dismissed. 

Solicitors for the appellant; McGregor, Lowrie, Butler, and 
White (Auckland). 

Solicitor for the respondent : The District Solicitor, Public 
Trust Office (Auckland). 


BUTCHER V. WELLINGTON CITY 
CORPORATION. 

EASSON V. WELLINGTON CITY CORPORATION. 

Practice — Trial-Special Jury — Two Actions with substantially similar 
Facts — Special Jury ordered in each Action — Whether Jiudge has power 
to order such Actions to he tried together with both Juries sitting together 
— Juries Act^ 1908, s. 71 (5) — Code of Civil Procedure, RE, 210-12. 

The Court has no jurisdiction under s. 71 (3) of the Juries Act, 
1908, to make an order against the will of the plaintiffs requiring a 
special jury in one case to sit with a special jury in another case, though 
the facts are substantially common to both actions. 

Bray v. Doubleday {No. i)(l) distinguished. 

(1) (1886) N.Z.L.R. 5 S.C. 30. 

TWO SUMMONSES, oiie in each, action, for an order that each 
action should be tried together with the other. 

Two employees of the defendant Corporation were sent to 
w'ork in an electric substation in Nathan’s Building, W^eliington. 
5 One of them, Easson, had a license to Yrork in the defendant 
Corporation’s ^vorkshops, and this license appeared in the Register 
of Electric Wiremen’s Limited Registration. The other, Butcher, 
was sent to act as a labourer assisting Easson. While these 
two men were employed in the electric substation, an explosion 
10 or short-circuit occurred. Both workmen were injured, and 
Easson subsecjuently died from his injuries. Butcher claimed 
damages in a writ issued by him for bodily injuries on account 
of the negligence of the Corporation. Easson’s widow had 
issued a separate writ on behalf of herself and her infant child, 
1 5 aged eleven years, claiming damages on account of the negligence 
of the Corporation for the pecuniary loss which she alleged they 
had suffered. 

Upon summonses issued in each action, the defendant Corpora- 
tion asked for a special jury in each case upon the ground that 


' S.C. 

. 1939 . 

Ta.kaf:cjha': 

Borough 

: V. ■ ' 

riFLiu 
Trustee. ■ 


S.C. , , 

WBIiLINGTOH 

1940. 

Feb. 14, 26. 
Smith, J. 


102 


BtJTT®B WORTH’S LOCAL GOVERKliENT REPORTS. [ 1940 ] 


8.C, 

1940. 

BlJTCHliJR 

V. 

■Wellington 

City 

COEPORA- 

TION. 

, Easson 

■■ V. 

Same. 


;dlffieiilt 'q_uestioiis relatmg to scientific and technical matters were 
likely to arise, thus invoking the . powers of the Court under the 
recently passed amendment to the Juries Act, 1908, contained In 
ss. 37 and 38 of the Statutes Amendment Act, 1939, 

It appeared to Smithy J., that one question common to both 5 
actions was whether it was safe for the men to be sent into the 
substation though the electric current was not turned off. In 
His Honour’s view, that was a question which eould not be answered 
without a knowdedge of the layout of the substation, of the danger- 
points, the safeguards, and the wa}^ in which the current might 1 0 
be expected to act in relation to the work being done. In other 
words, only an electrical engineer or persons w^ho were advised 
by such an expert on technical matters of difficulty could properly 
determine whether it w'as safe to send these two men into the 
substation w’'hile the current continued to flow. His Honour, 15 
therefore, gave judgment, ordering a special jury in each case. 

At the conclusion of that judgment, wiiich was an oral one, Mr. 
O^Shea said he proposed to ask the Court to order both actions to 
be tried together, but His Honour indicated that that matter would 
require separate argument. The present summonses had 20 
accordingly been issued. 


O^Shea and Marshall^ in support. 

0. 0. Mazmgarb, to oppose. 

Cur. adv^ vuU. 


Smith, J. The application is novel, and it is desirable to state 2 5 
the facts. [His Honour then stated the facts as above, and 
indicated his previous oral judgment. He proceeded :] Mr. 0'8hm 
is relying, not on any rule of the Code of Civil Procedure, but upon 
s. 71 of the Juries Act, 1908, which provides by subs. 3 that the 
Court or a Judge may at any time order that the trial be had by 30 
a special jury upon such terms as the Court or Judge thinks fit. 

Lest the Court should be regarded SbS functus officio under s. 71, 
he did not seal the orders for a special jury in each case, and he 
now asks the Court to treat the present summonses as supple- 
mentary to the previous summonses for a special jury and that any 3 5 
order made upon the present apphcations should be embodied in 
the order for the special jury in each action when it is drawn up. 

Mr. Mazengarb submits that, as the order for a special jury has 
not been sealed, the present application is premature, or, 
alternatively, that there is an order for a special jury, and that 40 
the Court is functus officio- On this point, I think that, as the 
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orders for a special jury have not been sealed and no one lias been 
prejudiced, there is no formal reason why the Court should not, 
in the circumstances of the present application, supplement the 
order for a special jury in each case by directing that the actions 
5 shall be tried together, if the Court has the power so to do and 
thinks fit to exercise it. 

Mr. O^SJiea admits that he must rely solely on s. 71 of the 
Juries Act, 1908, and that, if the present actions were being tried 
before common juries, he could not ask that they should be tried 
10 together. Such a result must, of itself, make the Court proceed 
with caution. 

Mr. O'Shea's argument, briefly stated, is that s. 73 of the Juries 
Act, 1880, gave the Judge the same power as is conferred upon a 
Judge by s. 71 (3) of the present Act of 1908. Under that power, 
15 in Bray v. Doubleday {No, i)(l), Johnston^ J., granted a special 
jury upon the terms that one of three actions between the same 
parties was to be tried before the other two, notwithstanding R. 247 
then in force, which required, as does the present R. 251, that 
actions set down for trial at the same sittings shall be tried in the 
20 order in which the writs of summons in such actions were issued. 
He argues, therefore, that, although RR. 210-12 of the Code con- 
cerning the consolidation of actions could not cover the present 
cases, the Court may act under the powers conferred by s. 71 (3) 
of the Juries Act, 1908, and require the actions to be tried together. 
25 He invites the Court to apply the maxim Boni judicis est ampliare 
jurisdictionem and calls in aid, by way of illustration, the much 
wider provisions of 0. 49, r. 8, of the Rules of the Supreme Court 
in England and the decisions upon that rule, which show that the 
Court in recent years has tended to take a liberal view of the 
30 circumstances in which actions should be consolidated. I have 
considered all these matters, but I am of opinion that the orders 
sought should not be made. 

The order sought by the defendant Corporation is that the 
special juries ordered in each case shall be ordered to sit together 
35 in the one Court and listen to the evidence in both cases. Each 
jury would then be addressed, on the facts relevant to the case 
it was empanelled to try, by the counsel engaged in that case, 
and the trial Judge would then, no doubt, sum up separately to 
each jury. 

40 The Code contains specific rules (RR, 210-12) showing the kind 
of consolidation of actions contemplated by our Code of Civil 
Procedure. By those rules, which are for the benefit of defendants, 
(1) (188<>} H.Z.E.R* 6 S,0. 30. 
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.wkere several aetions are brought by the same plaintiff against 
• several defendants — e.g,, upon the same policy' of insurance— the 
■ Court may, upon the application of the defendants, order a stay 
of proceedings in all the actions but one (whieliever the plaintiff 
elects), until such one is determined, the defendants undertaking 5 
to be bound by the verdict in such action. If a verdict is found 
for the plaintiff, the defendants are all bound ; but if it is found 
for the defendant, the |)laintiff may proceed in the other actions. 

The procedure contemplated by I^Ir. O^Sliea is so essentiall}^ different 
from this, that I do not think the Court should hold that it has 10 
power under s, 71 (3) to make an order, against the vdil of the 
plaintiffs, requiring a special jury in one ease to sit with a special 
jury in another case, though the facts are substantially common 
to both actions. The proposed procedure would establish a 
different kind of consolidation in no way justified by the analogy io 
of taking power merely to alter the order for hearing cases as in 
Bray v. Doubleday{2), In my view, some specific rule authorizing 
and regulating such a procedure should be made before the Court 
holds that it has power to impose it upon a party against his will. 

However this may be, I am satisfied that if the Court had power, 2 0 
the Court’s discretion should not be exercised in. the present cases. 

It is true that Easson and Butcher were employed by the same 
defendant, and were working together in the same place, and that 
their injuries arose out of the same occurrence. But the claims 
differ in important respects. Butcher is suing personally, and 25 
there is no plea of contributory negligence against him. l^frs. 
Easson is suing for herself and her infant daughter under the 
Deaths by Accidents Compensation Act for the loss of pecuniary 
benefit. In her action, contributory negligence is alleged against 
Easson. Plainly it would be to the advantage of Butcher, the 
labourer, to throw any blame on Easson, the licensed worker 
who, as the servant of the Corporation, might render the Corpora- 
tion liable to Butcher. I do not think that the plaintiff in Easson’s 
ease should be obliged to submit to that from the mouth of anotker 
plaintiff. If both actions were tried together, one counsel could 
not appear for both plaintiffs, and on this application the Court 
must assume that each plaintiff would be separately represented. 

If counsel for the plaintiffs made conflicting submissions as to the 
admissibility of evidence, the rights of each plaintiff would, in my 
view, be prejudiced. Again, it would be unfair, I tMnk, to the 
plaintiff, Butcher, that his case should be complicated by the 
plea of contributory negligence against Easson, or by the special 
(2) (1886) N.2;.L.E. 5 S.C. 30. 


I.Z,L.G«R 


SUPREME COURT. 


195^ 


directions which would be necessary in Easson's case that the 
only amount recoverable was the loss of pecuniary benefit. 
Furthermore, certain defences raised in Easson’s case are not 
raised in Butcher’s. The legal defences are, of course, for the 
5 Judge ; but the plea of Volenti non fit injuria raises questions of 
fact which are not raised against Butcher, and Butcher’s case 
should not be complicated by the discussion of them. The 
evidence in Easson’s case may be substantially longer than in 
Butcher’s, and Butcher should not be subjected to such delay. 

^9 Delay would also raise questions of costs which would not, I think, 
be susceptible of ready and fair adjustment. 

The procedure proposed is entirely novel. I doubt if it would 
in fact save expense ; and I entertain no doubt that even if the 
Court had the power to make the order now asked for, it ought not 
in the exercise of its discretion to make it. Each summons is 
accordingly dismissed, with costs, £2 2s., in each case. 

The order for the special jury in the two previous applications 
stands as made. 

Stimmons dismissed. 

Solicitors for the plaintiffs : Mazengarb, Hay, and Macalister 
(Wellington). 

Solicitor for the defendant : J. O^Shea, City Solicitor 
(Wellington), 
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r eii-l coi M-. HENDERSON TOWN BOARD v. JOHNSTON 

AND OTHERS. 

Mortgagors ami Tormnts Relief — Mortgages — Application for Adjustment of 
Liabilities of Purchaser under Agreement for Sale-^ of Land — -Order of 
Court of Remeiv remitting Rates in arrear and Penalties for Benefit of both 
Vendor and Purchaser — Whether Court of Review had Jurisdiction , do 
relieve Vendor frojn Rates — Not inconsistent with this Act — Mortgagors 
and Lessees Rehabilitation Act^ 1936, ss, 4 (I), 7, Id (I), 27 (S), 41 (1) (d), 
42 (3), 46, 48, 49, 71~-Rating Act, 1925, s. 70. 

The words ‘''not ineonsistent with this Act” in s. 71 of the Mort- 
gagors and Lessees Rehabilitation Act, 1936, must have a wide 
interpretation. 

Where a matter is properly before the Court of Review as being 
within the scope, purpose, and intention of the Act, and that Court; 
does what it deems just and equitable in the circumstances, and, in so 
doing, observes the principles of natural Justice, the Suprenae Court- 
cannot say that such a determination is beyond the jurisdiction of the 
Court of Review. 

S., the owner of land within the rating district of the plaintiff 
Board, agreed on September 6, 1935, to sell the land to E., under an 
agreement by which S. was liable for the arrears of rates then due, and 
E. agreed to undertake the liabilit 5 ’- for rates thereafter. S.’s name 
remained in the rate-book as the occupier of the land until March 19, 
1937, when E. was entered in the book as the occupier. By that time 
the rates amoxmted with penalties to £117 8s. 6d. On July 17, 1937, 
the plaintiff Board recovered judgment against S. for these rates and 
costs. 


1939. 

Nov. 27, 20 ; 
Dec. 19. 

Smith, J. 

■ Fair, J. 

5 Cad'dan, J. 


E.’s application on January 26, 1937, for the adjustment of his 
liabilities under the provisions of the said Act came before an Adjustment 
Commission, whose order was appealed from by the plaintiff Board. 
The Court of Review made a minute in the following terms : — 

“ Order that applicant be entitled to retain possession up to May 
“31, 1939, on paying to his vendor the sum of los. per week. Vendor 
“to pay rates from April 1, 1937. Penalties on rates and rates in 
“ arrear at April 1, 1937, remitted. Applicant to give up possession 
“to his vendor on or before May 31, 1939.” 

This order was drawn up and sealed, but there was no dispute that 
it meant (a) that E. was a farmer applicant ; (6) that E. was not entitled 
to retain the property, and that it would revert; to S. on or before May 31, 
1939 ; (c) that, during the retention of the property by E., he should 
pay to S. 15s. per week; (d) that all rates in arrear at April I, 1937, 
including penalties, were remitted, and that this remission was to enure 
for the benefit of both S. and E., and was intended to have the effect of 
discharging the statutory charge created upon the making of each rate 
until its payment ; and (e) that S. should pay the rates on the land 
from April 1, 1937. 

On a motion for writ of certiorari, to which the plaintiff sought 
to add a claim for a writ of prohibition. 

Held, by a Full Court (Smith, Fair, and Oallan, JJ.), dismissing 
the motion. That the Court of Review had Jurisdiction to make the 
order, which was “ not inconsistent with the Act.” 
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MOTIOF for writ of certiorari to quash m order of the Court 
of Review or the .ground that it was made without JurisdiGtioii. ' 

During the course of the hearing, Mr. Leary, for the applicant, n 

asked leave to amend the proceedings by adding a claim for a 
5 vTit of prohibition. The Court reserved its decision on the - 

point. JoHNSTuN. 

The motion originally came before Callan, J., but he, consider- 
ing that the actions of the Court of Review presided over by a 
Judge of the Supreme Court were in question, thought that the 
iO motion should be heard by a Full Com’t. 

The facts in outline are that for some years prior to September, 

1935, the defendant, Smyth, was the owner of some 22 acres of 
land within the Rating District of the Henderson Town Board. 

On September 6, 1935, he agreed to sell the laird to the defendant, 

15 Edwards. The Court was informed by counsel that under this 
agreement Smyth was made liable for the arrears of rates then due, 
amounting to about £37, and that Edwards agreed to undertake 
the liability for rates thereafter. Smyth’s name remained in the 
rate-book as the occupier of the land until March 19, 1937, when 
20 Edwards was entered in the book as the occupier. By that time, 
the rates in arrear, including those owdng at the date of the agree- 
ment for sale and purchase, amounted, with penalties, to 
£117 8s. 6d. On July 12, 1937, the plaintiff, the Henderson 
Town Board, recovered judgment against Smyth for the amount 
25 of these rates and costs— £121 Os. 6d. 

After Edwards became the occupier, he made an application, 
on January 26, 1937, for the adjustment of his liabilities under 
the provisions of the Mortgagors and Lessees Rehabilitation Act, 

1936. At this time, Smyth’s name was still entered in the rate- 
30 book as occupier. By virtue of s, 7 of the Act of 1936, the agree- 
ment for sale and purchase was deemed to be a mortgage of land 
to secure payment of the unpaid purchase-money and interest 
thereon and the fulfilment of the conditions set forth in the 
agreement. One of the conditions was the liability to pay rates 

35 from the date specified in the agreement. Consequentially, for the 
purposes of the Act, the vendor ” was ^‘the mortgagee’' and 
‘'the purchaser” ''the mortgagor.” By definition {s. 4 (1)) 
the agreement was an adjustable security. 

The application for relief came before the Auckland Rural 
40 Adjustment Commission on August 24, 1937. The Commission 
heard counsel for the applicant and counsel for the defendant, 

Smyth, but not counsel for the plaintiff, the Henderson Town 
Board. Inter alia, the Commission determined that Edwards 
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waS' a farmer applicant . aiid that he was entitled to retaio, the 
property.; '.The, Commission made certain orders, .including an. 

■ order for the payment of arrears of rates by instalments subject 
to the remission of penalties. The Henderson Town Board, 
being dissatisfied with this decision, appealed to the ' Court of 5 
Review. In respect of this appeal, the Adjustment Commission 
reported to the Court of' Review’ that a feature of the application 
was the burden, of rates' being carried by the property. . The 
Court of Review heard 'counsel for both defeiidants and also, 
counsel for the Henderson Towm Board on October 20 and 21, iO 
1938. The Court’s powders included the power to make any 
order ivhioh an Adjustment Cbmmission could make. The Court 
embodied its judgment in a minute in the following terms 

Order that applicant be entitled to retain possession up to May 31, 1939, 
on paying to his vendor the sum of 15s. per week. Vendor to pay rates 1 5 
from April 1, 1937. Penalties on rates and rates in arrear at April 1, 1937, 
remitted. AppHeant to give up possession to his vendor on or before 
May 31, 1939. 

This order had not been drawn up and sealed, but there was no 
dispute that it meant (a) that the applicant, Edwards, w’as a 20 
farmer applicant ; (6) that the Court determined that Edwards was 
not entitled to retain the property, and that it should revert to 
Smyth on or before May 31, 1939 ; (c) that during the retention 
of the property by Edwards, he should pay to Smyth the sum of 
15s. per week ; (d) that all rates in arrear at April i , 1937, including 2 5 
penalties, w^ere remitted, and that this remission was to enure 
for the benefit of both Smyth and Edw’ards and was intended to 
have the effect of discharging the statutory charge created upon 
the making of each rate until its payment ; (e) that Smyth should 
pay the rates on the land from April 1, 1937. 30 

Leary, for the plaintiff. 

Matthews, for the defendant, Edwards. 

Ooodall and A, C. Stevens, for the defendant, Smyth. 




Matthews, for the defendant, Edwards, infoi'med the Court 
that he had received a memorandum from the Court of Review^ 35 
that it did not propose to be represented in the proceedings. 

Leary, for the plaintiff. The Court of Review made part of 
its order varying the order of the Adjustment Commission made 
outside its Jurisdiction. Rates have been cancelled instead of 
having the basic value applied to their payment. The question 40 
of acquiescence and delay does not arise as the error of Jurisdiction 
is one which appears on the face of the proceedings. 
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The decision to wipe out rates, at the same time allowing a 
basic value in excess thereof, is erroneous in law, because the 
governing section in the Mortgagors and Lessees Rehabilitation 
Act, 1936, prescribes that charges are to be applied in order of 
5 priority, and rates are a first charge. The error of law here /k 
amounts to an excess of jurisdiction. The Court of Review is 
an inferior Court, and certiorari lies to quash such excess. It lies 
against the order as opposed to the perfected order. Rates are 
a statutory or other charge, and within the heading of ‘' adjustable 
10 ''security ” and " adjustable charge ” as defined by s. 4 of the 
statute: The King y. Mayor, oj h%glewood{l). The principle 
of inclusio minis ezclusio alterms applies to s. 38 (3), and see also 
s. 42 (5) ; its plain language has been generally accepted by the 
legal profession. 

15 [Goodall, for the defendant, refers to s. 5 of the Mortgagors 
and Lessees Rehabilitation Amendment Act, 1937.] 

The Amendment Act still leaves sacrosanct an}^ rates that can 
be supported by a basic value. Local authorities budget for their 
rates upon the footing that those rates will be paid. To wipe 
20 them out arbitrarily is to throw upon the neighbours of the 
applicant the burden of making it up : ss. 38 (3), 42 (5), and 5 (1) (2) 
of the Mortgagors and Lessees Rehabilitation Amendment Act, 

1937; Statutes Amendment Act, 1939, s. 49 (1) ; and see, in 
particular, ss. 27 (3) and 71 (1) of the Mortgagors and Tenants 
25 Rehabilitation Act, 1936 (“not inconsistent with this Act ”). 

As to excess of jurisdiction : (a) If the order is such that it 
cannot under any circumstances be made, the making of it is an 
excess of jurisdiction, (b) If the order is such that it can under 
some circumstances be made, the making of it erroneously is not 
30 an excess of jurisdiction, (c) This reasoning applies to part of 
an order : South Eastern Railway Go. v. Railway Commissioners{2y, 

The King v. Rockhampton Justices, Ex parte Petersen{S ) ; Duthie 
V. McGihhon{4 :) ; R. v. Minister of Health, Ex parte Committee 
of Visitors of Glamorgan County Mental Hospital{5) ; In re Otago 
35 Clerical Workers' Award{6) ; and Farquharson v. Morgan (7). 

Certiorari admittedly is discretionary where the error does not 
appear on the face of the proceedings ; it is not discretionary 
-s when it does lie on the face of the proceedings : Clancy v. Butchers' 

(1) [1931] N.Z.L.B. 177 ; G.L.R. 63. (5) [1938] 4 All E.K. 32, 38. 

(2) (1881) 6 Q.B.D. 586, 599, (6) [1937] N.Z.L.R. 578; G.L.B. 

(3) [1903] St.R.Qd. 73. 388. , , , 

(4) (1891) 10 N.Z.L.R. 514, 517. (7) [1894] 1 Q.B. 552, 556, 563. 
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Shop Employees' Union {^) ; BhckbaU llmers v. Judge of the 
Court :of Arhitmtion{9) ; Neiv Zealand Waterside Workers' Federa- 
tion' Industrial Associatimi of Workers Y. Fraser{W) ; Ju re Pike, 
Fx parte Richards{l\) ; aBd Cornford y. GreeMt€Ood(\2>). , 

. Matthews, for tlie defendant, Edwards : An agreeincmt for sale, 
and purchase is under notice. The Court would still ha¥e had 
to deal with the real mortgagee, too. This is , entirely a new.^ 
order. , The rates would actually go because thej^ W’ould become 
an, adjustable debt:, see the correspondence between the Com- 
mission and the Town Board. The Board’s own correspondence 
shows that they regarded the rates as o%viiig by Edw^ards. There 
was no need to fix the basic value of the land. The Court of 
Review was to be the final Court of appeal in these matters ; that 
was for the purpose of covering defects. Section 27 (Z) of the 
principal Act contains very strong pow ers. The Court had power 
to make this particular order, and it fixed the basic value as nil : 
see s. 39 (1), (2). Even if the order as made was erroneous and 
did exceed Jurisdiction, it w-as not a manifest excess, but one which 
could only be ascertained by microscopic examination : see 
9 Balsbiiry's Latvs of England, 2nd Ed. 862, 878, 880, 881, 888, 
paras. 1458, 1484, 1485, 1493 ; 16 English and Empire Digest, 
417-20, 460-62, paras. 2763-2800, 3345, 3346, 3357, 3363; 
Cornford v. Greenwood{lZ) ; New Zealand Waterside Workers' 
Federation v. FraseT{\4:) ; The Queen v. Sheward{l6) ; and E, v. 
Glamorgan Appeal Triburml, Ex parte Fricker{l%). This is a 
very strong case of estoppel and acquiescence : s. 55. The IWn 
Board treated the proceedings as at an end : s. 58. The point 
that the order is unsealed is not in issue. The order has been 
carried out by all parties, including the present plaintiffs : 
Reynolds v. AUor7iey-General(V7) and Boyes v, Carlyon(lB), 

Leary, for the plaintiff, adds one matter arising from the effect 
of s. 48. When the property was handed back by Edwards to 
Smyth, the liability for rates stiU continued and the Court has no 
jurisdiction to adjust Smyth’s liability, because he was no party 

(8) (1904) 1 C.L.R. 181, 196. (13) [1938] N.Z.L.R. 291 ; G.L.R. 

(9) (1908) 27 KZ.L.B. 905; 10 163. 

G.L.R. 633. (14) [1924] N.Z.L.R. 689, 701, 702 ; 

(10) [1924] N.Z.L.R. 689, 702, 709; G.L.R, 139, 147, 148. 

G.L.R. 139, 148, 15L (15) (1880) 9 Q.B.D. 741. 

(11) [1937] N.Z.L.R. 481, 485; (16) (1917) 115 L.T. 930, 932. 

G.L.R. 302, 303. (17) (1909) 29 N.Z.L.R. 24; 12 

(12) [1938] N.Z.L.R. 291, 296; G.L.R. 309. 
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. to the application,. Smyth never was an applicant under the Act' ; 
s. 29. It must be conceded that the order had the immediate 
effect of wiping Edwards out of the proceedings. 

[Goodall agreed that Edwards was released.] 

5 Three effects of the application of s. 48 are : (a) that Edwards 
is let out ; (6) that s. 68 does not apply, because it does not apply 
to a third person ; and (c) that the error is an error on the face 
of the Court's minute : see s. 9 of the 1937 Amendment Act. But 
Smyth was not a guarantor. In any event, the guarantor does 
1 0 not carry liability for rates direct. An owner who has sold under 
an agreement for sale and purchase should have applied if he had 
had a right to apply : s. 29 (5). Edwards bought in September, 
1935, and was not on the rate-roll until March, 1937. Smyth 
had never had himself taken off the roll. 

15 [The Court here granted Mr. Matthews leave to withdraw from 
the proceedings.] 


Goodall j for the defendant, Smyth. As to jurisdiction, see 
Short and Mellor on Crown Practice^ 2nd Ed. 47, and 47 Law 
Quarterly Review, 386, 557 ; In re Pike, Ex parte Richards{l ^) ; 
20 Cornford v. Greemvood{20) ; Priest v. Kinross -White and 

McCarthy{2l ) ; In re Skene's Award{22) ; and R. v. Minister 
of Health, Ex parte Committee of Visitors of Glamorgan County 
Mental Hospital{23). Priorities are a matter of law^ As to 
the effect of unsealed minutes, see In re A. (24). 

25 Defendant's opposition is based on that part of s. 22 which 
declares that '' Proceedings before the Court [of Review] shall not 
“ be held bad for want of form. No appeal shall lie from any 
order of the Court, and no proceeding or order shall be liable 
'' to be challenged, review’-ed, quashed, or called in question in 
30 “ any Court." The net result of that section was that an order 
of the Court of Review” could be quashed in the Supreme Court 
only for manifest want of jurisdiction. The present tribunal 
cannot question the intrinsic merits of the decision, as it can on 
an appeal, but must confine itself solely to collateral matters or 
35 those extrinsic to the decision. 


Stevens, in support. As to delay and acquiescence, see The 
Queen v. Surrey Justices{25 ) ; The Queen v. South Holland 

(19\ ri9371 N.Z.L.R. 481, 486; (22) (1904) 24 N.Z.L.B. 591, 603; 

^ ^ ai.n. 302, 303. 7 aL.R. 153, 160. 

m) ri9381 N.Z.L.R. 291, 295 ; (23) [1938] 4 All E.R. 32. 

(.0) ^ (24^ I-1935J H.Z.L.R. s. 41, s. 42. 

ai) (1913) 32 N.Z.L.R. 648, 661; (26) (1870) L.R. 6 Q.B. 466. 

15 a.L.R. 391, 392. 
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Dmin(^e . OommifMe(26). ; The Queeii t. 8hewufd{21)i: M., v. 
WM(ms, Ex pmte PMJ^ E. v. Loiidonderrp JmUcesi^ ; 

' R\ Y, . Glamorgan Appeal Tribwml, Ex ‘p^As FfieMf(M)i and 
9 Halshury^s Laws of England^ 2nd Ed. 899, n. (5), para. 1515. 
V. Jfor^a?i(31) is distingnisliaMe. 

. iks. to costs, see In re the Addington Licensing €om.wdUee(^2): 


' ' Leary, in reply. The present ease is distingnisliable from those 
cited, as it deals with a local body, atteiiipting to obtain payment, 
of its: rates... Eor the acquiescence 'doctrine to apply, the party ' . 
must be legally capable of an effectiYC acquiescence. .A local 10 
body is. incapable of waiving its rates : Rating Act, 1908, ss. 64, 

74, 75,.. 85 (5) ; .and see s. 127. of the Public Revenues Act, 1926 ; 
Mansfield . vI Blenheim BoTough{ZZ) ; Stourdiffe Estates. Co.:, Ltd. 

V. Bournemouth Oorporation{B4:) ; R.. v: St Mary . Norwich '■ Over- 
seersi^5l ; ' La Banqne Jacques- Cartier v.' La Banqm D' Epargne IB 
de , la ' CiU de Montreal{ZB) ; Kerr v. Preston , Corporatiom{^l) 

R. V. Thompson{ZB) ; The Queen v. AI ay or, Sc., of Sheffield{Z %) ; 

R. V. London County Council, Ex parte Swan' and Edgar {1927), 
Lid.(iO) ; .Ex parte Mullen, Re Hood{4A); and The King v.. ■ 
Hibble, Ex parte Broken Hill Proprietary: Co., Ltd.(4z2). '20 


Cur. adv. vult. 


The Judgment of the Court was delivered by 
Smith, J. [After stating the facts, as above :] Mr. Leary, 
for the applicant, submits that the order was made by the Court 
of Review vitliout jurisdiction on the ground that it relieves 25 
Smyth from liability for rates ; that Smyth was not an. applicant 
for relief within the statute, and, accorhngly, that the Court 
had no jurisdiction to grant him relief. Mr. Leary admits that the 
effect of the order determining that Edwards was not entitled 
to retain the land was to enable the Court to release Edwards from 30 
all liability for rates. This is the result of the operation of ss. 48 
and 49 of the Mortgagors and Lessees Rehabilitation Act, 1936. 

Ail counsel accept this position, and the Court is satisfied that it 

(26) (1838) 8 Ad. & E. 429; 112 (34) [1910] 2 Ch. 12, 14. 

E.R. 901. (35) (1791) Nolan 28, 

(27) (1880) 9 Q.B.D. 741. (36) (1887) 13 App. Cas. Ill, 118. 

(28) [19U] 1 K.B. 608, 613, 614. (37) (1876) 6 Ch.D. 463, 468. 

(29) [1905] 2 I.R. 318, 322, 323. (38) (1843) 5 Q.B. 477, 481 ; 114 

(30) (1917) 115 L.T. 930, 934, E.R. 1329, 1331. 

(31) [1894] 1 Q.B. 552. , „ (39) (1871) L.R. 6 Q.B. 652. 

(32) (1893) 12 N.Z.L.R. 70, 77. (40) (1929) 45 T.L.R. 512. 

(33) [1923] N.Z.L.R. 842, 851, 852; (41) (1935) 35 N.S.W.S.R. 289, 296. 

a.L.R. 193, 198, 199. (42) (1920) 28 C.L.R. 456. 


is correct ; but it is desirable to explain the operation of tlie 
sections.; ; 

Tbe liability of Edwards for rates existed in three ways, lurst , 
under the agreement for sale and purchase he was liable to indemnify 
5 Ms vendor, Smyth, in respect of the rates (other than the £S7 due 
at the date of the agreement for sale and purchase) for which 
Smyth was primarily liable while he remained the occupier in the 
rate-book. Secondly, Edwards may have been liable for all the 
unpaid rates by reason of the provisions of s. 70 of the Rating 
1 0 Act, 1925. Thirdly, the land itself, of which Edwards was the 
equitable owner, was subject to the rating-charge arising upon the 
making of each rate and continuing until its payment : The 
King V. Mayor y cgjc., of Inglewood{l), These charges could have 
been enforced against the land alone by sale, but the result of 
15 such action would have been to deprive Edwards of his interest 
in the land. 

We deal first with the discharge of Edwards’s liability for 
rates under the agreement for sale and purchase. Pursuant to 
subs. 3 of s. 42, the effect of the Court’s determination that he 
20 was not entitled to retain the farm lands was to render inapplicable 
the method of adjustment of liabilities dependent upon the 
application of the basic value to the amounts secured by any 
adjustable security or securities and to make the provisions of 
s. 48 applicable. The effect of s. 48 was to make the liability 
25 of Edwards for rates under the agreement for sale and purchase 
an adjustable debt, and to authorize the Court to apply the 
provisions of s. 49 and to discharge that debt in whole or in part. 
The order actually made by the Court to the extent to which it 
discharged the personal liability of Edwards under the agreement 
30 for sale and purchase was clearly within the jurisdiction of the 
Court. 

Similar reasoning aj)plies to Edwards’s personal liability, as an 
owner or actual occupier for unpaid rates arising from the opera- 
tion of the provisions of s. 70 of the Rating Act, 1925. As 
35 Edw^ards was a farmer applicant, his adjustable debts, by reason 
of the definition of adjustable debts ” in s. 4 (1) of the Act of 
1936, included all his unsecured debts or liabilities. Clearly 
the Court of Review had jurisdiction under s. 49 to discharge any 
personal liability of Edwards arising under the provisions of s. 70 
40 of the Rating Act. 

The last way in which Edwards was liable for the unpaid rates 
was under the rating-charges. He was a farmer applicant, and 
(1) [1981] N.2:.L.B; 177 ; aX.B.63. 
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;tlie .definitioii. of adjustable seeurity ” in s. 4 (i)', iiiokdecl any 
statutory charge on any property belonging to Mm. To the extent, 
therefore, to which the unpaid rates w^ere arnoimts owing by 
Edwards under the rating-charges, they were amounts owing 
under adjustable securities and the Court of Review again had 5 
Jurisdiction to discharge them under ss. 48 and 49. 

Edwards could thus be, and was, completely relieved from any 
personal liability for the rates. As he was required to give up 
possession of the land, the question whether the rating-charges 
continued to exist on the land did not affect him. But if they iO 
continued to exist, they would affect an incoming equitable owner. 
Now the discharge of Edwards from his personal liability did not, 
of itself, release the land from the rating-charges or discharge any 
other person who might be liable for payment of the rates. This 
appears from the statutory profusions. Subsection 1 of s. 48 15 
limits the operation of the discharge under s. 49 by providing 
that the total amount owing by the applicant under any adjustable 
securit}" is deemed to be an adjustable debt except to the extent 
(if an}^) to which it may be otherwise secured.” The last 
paragraph of subs. 1 of s. 48 provides as follows : — 20 

The discharge, through the operation of this subsection, of the applicant’s 
liability for the whole or any part of the amount owing under any adjustable 
security shall not be deemed to release any property from the whole or any 
part of the amount secured thereon by the adjustable security. 

This provision shows that the release of the personal liability 25 
does not of itself release the property from its charge or security. 
Subsection 2 of s. 48 also bears upon the matter. For the 
purposes of this case, its effect is that if the property of any 
applicant has been sold under the powers conferred by the Rating 
Act, 1925, in respect of a Judgment for unpaid rates, and the net 30 
proceeds are not sufficient to pay the total amount secured on the 
property by any adjustable security, the amount remaining unpaid 
''except to the extent {if any) to w^hieh it may be otherwise 
" secured or may not be owing by the applicant ” shall be deemed 
fco be an adjustable debt and may be discharged under s. 49. 3 5 

All these statutory reservations of liability only apply where 
the personal liability of the applicant or his interest in his property 
has been dealt with in the manner indicated by the statutory 
provisions creating the reservation. In our view, there is nothing 
in these provisions to show that the release of the charge for rates 40 
or the discharge of the liability of any other person to pay them 
would be contrary to the scope and purpose of the Act if sufficient 
authority to effect that release or grant that discharge otherwise 
appeared in the Act. We think that it does otherwise appear. 


SUPREME COURT. 


20.5 


jN.Z.L.G.R. 

Relief from personal liability for all or some of the unpaid 

rates and the release of the land from the rating-charges supporting 

them were obviously matters of importauce to Smyth. He was HbiJmisom 
being compelled by the Court to resume for the future the eq[uitable 
5 ownership of this heavily-rated land. He was being deprived of 
his contractual right to have recourse to Edwards for about two- 
thirds of the arrears for which he was liable under the judgment. 

He was being so deprived although he had been out of actual 
occupation since September, 1935. EeHef from personal liability 
1 0 alone was not enough. If the land of the equitable owner could 
be sold, the result to him would be the same as the enforcement 
of a personal liability. The Court of Review had therefore to 
consider whether, in requiring Smyth to resume the equitable 
ownership for the purpose of giving relief to Edwards, the Court 
1 5 should afford Smyth some relief from his personal liability and from 
the rating-charges. The Court thought that it should. The 
question for this Court is w'hether the Court of Review' had 
jurisdiction for the purpose. We think that it had. 

In the first place, the fair and just treatment of Smyth was 
20 clearly a matter which, under subs. 1 (d) of s. 41, the Court of 
Review might deem relevant, w^hen engaged in considering whether 
Edw'ards w'as entitled to retain the farm lands. That w'as a 
matter which arose or could be deemed by the Court of Review' 
to arise upon the application of Edwards as a farmer applicant 
25 for relief. To bring such a matter before the Court, it was 
unnecessary that Smyth himself should have filed any application 
for relief. 

In the second place, it has not been shown to us that the Court 
of Review exceeded its jurisdiction in dealing wdth this matter 
3 0 of the fair treatment of Smyth by discharging him from the arrears 
of rates at April 1, 1937, and by releasing the land from the 
charges in support of those rates. It is clear from s. 71 of the Act 
that the Court has, in every matter coming before it, full power 
and jurisdiction to deal with and determine that matter in such 
35 manner and to make such order, not inconsistent with the Act, 
as it deems just and equitable in the circumstances of the case, 
notwithstanding that express provision in respect of that matter 
is not contained in the Act. The fair and just treatment of Smyth 
was a matter coming before the Court on Edwards’s application. 

40 We are entitled to assume that the Court of Review deemed its 
order just and equitable in the circumstances of the case. 

The only question remaining is whether the order was one 
which was not inconsistent with this Act/’ We think that 
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these words should have, a wide .iuterpretatioR*. The geuerai 
authority granted to the Court is that it shall have all the, pow’ers 
inherent in a Court of record (s. 10 (1) ), and. th,at it may make 
such order as it deems just and equitable in the circumstances 
of the case (s. 27 (3)). ISTo doubt, the Court could not make 5 
an order complete^ outside the scope and jjurpose of the Act, 
such as, for example, a decree in divorce. So much was admitted 
by all counsel. But \Fhere a matter is properly before the Court 
of Review, and that Court may do in that matter w’hat it deems 
Just and equitable in the circumstances and, in so doing, observes 10 
the principles of natural Justice, it is difficult indeed, to see how the 
Supreme Court can say that any deterBiination of that kind is 
beyond the Jurisdiction of the Court of Review. The test cannot, 
w^e think, be less than that submitted by Mr. Goodall — ^namely, 
whether the Supreme Court can say that the Court of Review 15 
should not have begun the inquiry as to what w-as Just and 
equitable, but should have stopped short, and held that the matter 
it was proposing to consider w^as not a matter coming before it 
which it could decide in any way it thought just and equitable, 
but was a matter outside the scope, intent, and purpose of the Act. 20 
That cannot be said here. It is clear that in determining what 
relief should be given to Edwards the Court might have to decide 
what vrould be fair treatment of Smyth in respect of arrears of 
rates. If it considered, as it did, that the relief to be granted 
to Edwards required in fairness to Smyth the remission of certain 25 
rates due by him and the release of the rating-charges securing them 
and made an order accordingly, then the Court of Review' was 
exercising, not inconsistently with the Act, a Jurisdiction conferred 
upon it by the general provisions of the Act. The same con- 
clusion seems justified if the matter is regarded from a slightly 30 
different angle. In our opinion, the relief of Smjdh from 
personal liability for rates was, in the circumstances, not incon- 
sistent with the Act, and, that being so, and the relief of the land 
from the rating-charges being necessary in order to make effective 
the relief of Smyth from personal liabilit}^ the Court of Review 35 
had Jurisdiction to grant both forms of relief. In our opinion, 
neither certiorari nor prohibition should go in respect of the 
order made, and the motion must be dismissed. 

The amount involved in this case is small though the question 
raised is important. We think we should fix the costs. The 40 
plaintiff will pay to the defendant, Smyth, the sum of £26 5s. 
for his costs, plus any disbursements to be fixed by the Registrar. 
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The plaintiff will pay to the defendant, Edwards, the sum of 
£15 15s., plus any disbursements to be fixed by the Registrar, 

Motion dismissed. 

Solicitors for the Henderson Town Board : Brookfield, 
Prendergast, and Schnauer (Auckland), as agents of B. Elcoat 
(Henderson). 

Solicitors for J. Edwards : Matthews and Clarke (Auckland). 
Solicitor for H. E. B. Smyth : Bruce Scott (Auckland). 


PATERIKI HURA AND NGAROIMATA MOOTU 
THE NATIVE MINISTER AND AOTEA 
DISTRICT MAORI LAND BOARD. 

Natives and Native Land — Injunction — Timber — Native Land Court 
restraining the Cutting of Timber on Native Land — Certiorari to set aside 
Injunction — Matters for determination by Supreme Court — Native Land 
Act, 1931, s$. 50, 533 — Native Purposes Act, 1938, s. 3. 

Apart from the question of fraud, on a motion for certiorari to 
set aside an injunction made by the Native Land Court under s. 533 of 
the Native Land Act, 1931, as amended by s. 3 of the Native Purposes 
Act, 1938, prohibiting the cutting or removal of timber from any Native 
freehold land, the only question to be determined by the Supreme Court 
is whether the Native Land Court was properly seised of the matter 
brought before it. 

Halcopa Te Ahunga v. Seth Smith{l) applied. 

Te Heuheu Tukino v. Aotea District Maori Land Boardi'l) 
r©fen*ed to. 

(1) (1906) 25 N.Z.L.R. 587. (2) [1939] JST.Z.L.E. 107. 

MOTION for certiorari in which plaintiffs sought to set aside an 
injunction made by the Native Land Court restraining them from 
cutting timber on their land. 

Two motions were subseq^uently filed, one by the Native 
5 Minister and the other by the Aotea District Maori Land Board, 
in effect identical, to dismiss plaintiffs’ motion and strike out the 
affidavits in support, or parts thereof^ on the ground that the 
proceedings were vexatious and that the affidavits contained 
scandalous and irrelevant matter, were first heard. 

10 The argument sufficiently appears from the judgment. 
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Bmnpson and Clmry^ for .the Native owners. 

. . Cooler md Izard, for the Aotea District Maori Land 
Board. 

for the Native Minister, 

C-m\ adv. mlt. , 5 

.Johnston, J, It was alleged by defendants that the. para- 
graphs in question imputed fraud, and that if it were alleged, that 
the injunction s,hould be quashed because it had been induced by 
fraud, such allegation .should be unequivocal and the nature of the 
fraud stated with precision. While agreeing with this contention, 10 
certain of the allegations in the affidavits ^supporting the motion 
for certiorari wLich 'were objected to were, in my opinion, possibly 
relevant to the question of the nature of the interest Justifying 
intervention by defendants, and the proprietary rights which, 
it may be argued, are necessary to support the grant of an 15 
injunction, if it were within the province of this Court to consider 
such questions. Consequently, on these motions, I limited my 
order to one remo’^ing those parts of the affida\rits which, to my 
mind, amounted to no more than loose suggestions of improper 
motive. 20 

I have now' to consider plaintiffs’ substantive motion for 
certiorari. 

Plaintiffs are sole owners of a freehold block of 990 acres, 
known as Waimanu 2 D., situated in the Tongariro timber lands. 

The real present value of this land is its standing timber, 2 5 
estimated as being worth at least some £30,000. Defendant Board 
is mortgagee of plaintiffs’ lands and certain adjacent blocks to 
secure some £23,500. A commissioner has been appointed to 
determine the proportion each block will have to bear, and 
defendant Board admits the proportion to be borne by Waiinanu 30 
2 D. will not amount to more than approximately £165. 

Purporting to act under s. 533 of the Native Land Act, 1931, 
as amended by s. 3 of the Native Purposes Act, 1938, the Native 
Land Court, on the application of defendants, granted on 
December 20, 1939, an injunction in the following terms : — 35 

To Patoriki Hura and Ngaroimata Mootn and any other person or per- 
sons whether European or Mative. 

Yon are and each of you is hereby ordered to refrain from cutting or 
removing, or authorizing the cutting or removal, or otherms© making any 
disposition of any timber-trees, timber, or other wood in and upon the said 40 
land, called Waiinanu 2 D., provided, however, that, unless it should be in 
any maimer previously dissolved, this order shall automatically determine 
and cease to operate at the expiration of one month from the time when the 
decision of the Privy Council in regard to Te Hmheu Tuhino v. Aotea District 
Maori Land Board becomes known to the parties in New Zealand. 4 5 




I 




SUPBEME COURT. 

It is to be observed the injunction is addressed not only to 
tbe owners, but to all persons, European or Native, irrespective 
of tbe existence of lawful rights to cut. 

The Deputy Chief Judge of the Native Land Court, in granting 
5 the injunction, delivered the following short judgment : I do 
''not think it is necessary to give a decision of any length. I 
" have no doubt that the Court has jurisdiction under the wide 
" provisions of [s. 533 of the Native Land Act, 1931, as amended 
" by] s. 3 of the Native Purposes Act, 1938. It is obvious, 
10 " I think, that this Court cannot enter into the question of the 
" Natives’ claims or grievances. See the remarks of the Right 
" Honourable the Chief Justice in the Court of Appeal : Te 
" Heuheu Tukino v. Aotea District Maori Land Board, [1939] 
"N.Z.L.R. 107, 119, 120. Litigation initiated by the Natives 
15 " themselves is still pending, and upon the issue of that litigation 
" the rights of the parties to it, as well as the Crown and Native 
" owners of other blocks similarly situated, will be affected to an 
"extent not definitely ascertainable in the meantime. Upon 
"that ground only, I think, the injunction applied for should 
20 "issue with the proviso that, unless it should be in any manner 
" previously dissolved, it shall automatically determine and cease 
" to operate at the expiration of one month from the time when 
" the decision of the Privy Council becomes known to the parties 
' ' in New Zealand. ’ ’ 

25 While more than one ground was advanced by defendants to 
support their application, from this judgment it appears that 
the only ground upon wdiich the injunction was granted was the 
existence of certain litigation between certain Natives and the 
defendant Board. But the sole purpose of that litigation was, 
30 as explained by Smith, J., in Te Heuheu Tukino v. Aotea District 
Maori Land Bdard{l), to obtain an indemnity against the payment 
of the mortgage of £23,500 referred to. It is not suggested that 
the liability of plaintiffs, which has been assessed by the defendant 
Board, can be increased, whether the Privy Council determines 
35 the imposition of the charge is repugnant to the provisions of the 
Treaty of Waitangi or not. 

It is not denied that the injunction in this case interferes with 
the principal attribute of ownership-^namely, the right to use 
one’s land for one’s own purposes — ^and that, apart from 
40 the special provision under which the Native Land Court acted, 
it had no right to prohibit the owners from enjoyment of that 
right. Normally, one would not expect jurisdiction which covers 
(1) [1939] KZX.B. 107, 112. 
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such ■ fimdamentai interference with Xative owners* rights and 
rights, acquired by E-aropeaB.s in iSTative freehold land to ap])ear ^ 
■as an 'amendment to a' paragraph in the Xative Land Act not 
concerned with. Jurisdiction.. It must not be forgot ten, however, 
that the Native Land Court is, in effect, patrme of Xative 5 

lands,, and that' while as a whole the powers of the Xhttive Land 
Court are chiefly designed to determine questions arising betneen 
Natives and concerning Native ownership the Legislature may 
have found it desirable not only to give the Court wider powers 
,in " relation to such matters than the ordinary Court enjoy 1 0 
in velatioii to European questions concerning European land, 
but, in addition, more general powers based on a supposeii Native 
immaturity of judgment, -to conserve Native lands and the profits 
thereof from uneconomic use and exploitation. Section 533 cannot, 
therefore, in my opinion, be limited merely because its provisions, i 0 
if applied to European land, would appear entirely inconsistent 
with European conceptions of ownership, if the po%\'ers, though 
wide, are expressed in clear and unambiguous language. 

Section 533 (2) of the Xative Land Act, 1931, as amended by 
s. 3 of the Native Purposes Act, 1938, reads as follows : — 20 

(2) (a) The Court may at any time, on application made b\’' any person 
interested or by a Registrar of the Court, or of its own motion, issue an order 
by way of injunction prohibiting any person or |)ersons, whether European 
or Native (including an owner or owners), from cutting, or removitig, or 
authorizing the cutting or removal, or otherwise making an\' dis}3osition 25 
of any timber-trees, timber, or other wood, or any flax, kauri-gum, or minerals 
on or from any Native freehold land. ... 

The main argument advanced by plaintiffs in support of their 
motion to quash the injunction is that, taking its place in b, 533 
of the Native Land Act, 1931, in lieu of subs. 2 of that section, 30 
which was repealed, the injunction contemplated must be one 
restraining unlawful acts, and not lawful acts, and that the use 
of the injunction to prevent lawful dealing by owners with their 
own land is in excess of jurisdiction. It is true that s. 533, which 
was designed to make the wilful cutting of timber on Native 35 
freehold land without authority, and disobedience to an injunction 
of the Court restraining such cutting, offences triable summarily, 
did not grant jurisdiction to the Native Land Court in addition 
to that expressly conferred upon it by s. 27, save that the defences 
available to a partial owner were taken away from him. Again, 40 
it is true that under s. 533, a general injunction against the owners 
of Native freehold land, preventing them from cutting timber, 
would have been outside the jurisdiction of the Native Land Court. 

Despite these consideratioias, which might solve any ambiguity 
as to the meaning of the amending section, one's first duty is to 45 
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consider the language of the section. Manifestly the jurisdiction 
granted is a wide one. The wisdom of granting such powers as 
the language employed appears to give to the Native Land Court 
is not a matter for this Court. In Hakopa Te Ahunga v. Setli- 
5 Smith{2), Stout, G.J., says ; “ So long as a Native Appellate Court 
“ is seised of a dispute between Natives and Natives affecting 
the title to Native lands, the Native Appellate Court may deal 
■‘ with it as it pleases. It may proceed contrary to what is called 
‘‘ natural justice. It may also adopt a procedure that an TiIngKah 
10 “ Court, or the Supreme Court or Court of Appeal of this Colony, 
“ would not adopt, and if it does so this Court cannot interfere. 

The Legislature has, in fact, clothed it with more power than it 
“ has given to the Supreme Court of New Zealand, and, though 
“ thousands of pounds may he involved, the interests of Natives 
15 “are left to it unhampered by appeal or by the control of it by 
“the Supreme Court or the Court of Appeal of New Zealand. 
“ This, in our opinion, is the law, and it is not for this Court to 
"inquire whether the law is rvise or not. This Court must 
administer the law ’’(3), 

20 Therefore, even if I were convinced that the reasons given hy 
the Native Land Court for granting the injunction it did would 
not be sufficient to support an injunction if the question in issue 
before the Native Land Court had arisen before this Court, it 
appears to me the only question I have to determine is whether 
26 the Native Land Court was properly seised of the matter brought 
before it. 

The language of s. 533 of the Native Land Act, 1931, 
as amended by s. 3 of the Native Purposes Act, 1938, in my view, 
cannot be interpreted otherwise than a granting to the Native 
30 Land Court of power to protect Native freehold land from having 
the timber, &c., on it cut by all and sundry, including even the 
owners thereof, and whether despite the fact that rights to cut 
may be vested in Natives or Europeans. If this is so, on the face 
of it, the injunction is within the jurisdiction of the Native Land 
35 Court. By s. 50 of the Native Land Act, 1931, orders of 
the Native Land Court or of the Appellate Court cannot 
be removed by certiorari or otherwise into this Court, unless the 
order in its nature or substance w^as made without or in excess 
of jurisdiction, and ail orders, according to that section, are to 
40 be presumed to have been made within the jurisdiction unless the 
contrary is proved, or appears on the face of the order. It has 
been held that if it is shown that the order has been obtained by 
(1906) 25 N.Z.L.R. 587. (3) Ibid., 691. 
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fraud, tMs' Court lias power to quash suoh order, but in this case 
it is clear that all releTaut facts concemijig the interest of 
plaintiffs in the land concerned, the position of defendant Board 
as mortgagee, the history of the dealings of the block of which 
plaintiffs’ lands form part, and of the litigation at present pending 5 
were placed before the Court, and whether or not one tliinks the 
grounds for granting the injunction were such as would have 
appealed to this Court, it is impossible, in my view, to substantiate 
a claim that the ISTative Land Court was misled, or that the order 
was induced by fraud. For the same reasons, I think that the i O 
various grounds which were put forward by defendants to support 
the grant of an injunction in this Court, and the right of 
defendants to apply as persons interested, cannot be inquired 
into by this Court, first, because it appears to me they do not go 
to the question of jurisdiction, and w^ere res judicanda for 15 
the Native Land Court alone, and, secondly, because they were 
not acted upon by the Native Land Court save so far as the result 
of the appeal to the Privy Council in Te Heuheu Tukino v. Aotea 
District Maori Land Board might have affected them. However 
unconfined the jurisdiction conferred on the Native Land Court 20 
appears to be, it must, I think, be admitted, since it avails 
to control Europeans as much as Maoris, including Maori owners, 
that it creates a powerful weapon that may well be used in many 
cases to protect Maori interests, and Maori owners. The view 
that wide powers are intended is supported, I thinli, by the 2 5 
provisions of para, (c) of subs. 2 of s. 533 of the Native Land Act, 
1931, as amended by s. 3 of the amending Act, which reads as 
follows : — 

(o) An injunction issued under this subsection may be directed to any 
particular person or persons or may be directed to any class or body of per- 3 0 
sons without specifying all or any of the names of the persons comprising 
such class or body. In any case where an injunction is directed to a class 
or body of persons, the injunction shall bind all the persons comprising 
such class or foody, whether or not they are parties to or have had notice 
of the proceedings and whether or not they arc subject to any disability. 3 5 

In my view, therefore, the injmiction granted was 'within the 
jurisdiction, and the motion for certiorari must be dismissed. I 
should add that I have not been asked to consider the main 
alternative ground of plaintiffs’ motion that s, 533, as amended, 
is repugnant to the Treaty of Waitangi as it has been admitted 40 
that the history of plaintiffs’ title is on all fours with that in Te 
Heuheu TuJcino v. Aotm District Maori Land Board, and I 
am bound by the decision of the Court of Appeal in that case. 

As the greater part of the first day was occupied with 
defendants’ motions to strike out portions of plaintiffs’ affidavits, 45 
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and their applications were only partly successful, I allow costs 
to defendant Board, twenty-five guineas and disbursements, and 
to the defendant Native Minister, fifteen guineas and disburse- 
ments. 

Motion dismissed. 

Solicitors for tlie Native owners: Hampson and Chadwick 
'(Botorua). 

Solicitors for the Aotea District Maori Land Board : Marshall, 
Izard, and (Wanganui). 

Solicitors for the Native Minister : Bain and Fleming 
(Wanganui). 


HOKIANGA COUNTY - - Appellant 

Dependant , 

AND 

PARLANE BROTHERS - - Respondents 

Plaintipps. 

Negligence — Local Authorities — Bridge— Temporary Eepairs to Bridge not 
renewed — Knowledge of Danger— No Warning to Users of Highway — Lia- 
bility for Damage to Motor-car through Collapse of Bridge — Misfeasance. 

A local authority which repairs a bridge under its jurisdiction 
with material suitable only for temporary repairs, and which, knowing 
that the bridge has become dangerous, has never permanently renewed 
the bridge nor erected any warning that it is unsafe, has caused a 
nuisance to the highway, has been guilty of misfeasance, and is liable 
for damage to a motor-car that, owing to the collapse of the bridge 
from the rotting of the temporary material, falls into the river below. 

Borough of Bathurst v. Macpkersqn{l) and Stoddart v. Ash- 
burton County {2) followed. 

Newsome v. Darton Urban District Gouncil{Z) and Moul v. 
Croydon Corporation{^) applied. 

Municipality of Pictou v. Geldert{6) and Municipal Council of 
Sydney v. Bourke{^) explained. 

Tarry v. Taranaki County Council{l) referred to. 

(1) (1879) 4 App. Cas. 256. (5) [1893] A.C, 524. 

(2) [1926] 399 ; G.L.R. 304. (6) [18953 A.C, 433. 

(3) [1938] 3 All E.R, 93. (7) (1894) 12 N.Z.L.R. 467. 

(4) (1918) 119 L.T. 318. 

APPEAL on law and fact from the decision of Mr. N. Morris, 
Stipendiary Magistrate, sitting at Eawene. The respondents 
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S.C. sued appellaut for £86 17s. 3d., damages caused to: a motor-truck, 
wMck, ■ wMIe being driven . across a bridge in tbe County of 
Hokianga Hokianga oH: Hook’s Road, fell • into tlie stream below owing to: 
County collapse of the bridge. 

Paelane ■ 'The bridge in question was on a road wiiich served only three 5 
Be othe rs. It Iiad been built some twenty years before of kauri. 

In February, 1935, a flood in the river washed away tw^o spans. 

The bridge was repaired by appellant county by means of tliree 
inmis msignis TiksbB or stringers,, and' by. spiking the decking to, 
these stringers. According to the regulations in force in the 10 
county at the time the maximum load of the bridge was stated 
to be 4| tons. 

On August 24, 1936, less than eighteen months after the 
bridge had b een thus repaired , it was inspected b};^ the Assistant Road 
Engineer of the Public Works Department and found to be in a 1^ 
dangerous condition requiring renew'al. In his report he said : 

The piles and piers are sound, but the whole superstructure is badly 
rotted, two centre spans having been carried aw^ay by floods in February, 

1935, and replaced by three pinus insignis rikas. The bridge is definitely 
in a dangerous condition, and the whole superstructure requires renewing. 20 

A copy of this report was sent to the county engineer. Nothing 
was done. 

On July 16, 1937, the PubHo Works Department wrote to the 
clerk of the County Council again pointing out the unsafe 
condition of the bridge. The county engineer replied on August 26 
12, 1937, stating that while he appreciated the necessity for 
renewing the bridge it was beyond the financial resources of the 
county to do so. On August 16, 1937, the district engineer 
recommended a Government subsidy of £4 to £1 if the county 
would undertake the w^ork of renewing the bridge, and the county 80 
engineer was sent a copy of this recommendation and asked to 
advise the Public Works District Engineer whether the county 
was agreeable to do the work on the terms proposed. No reply 
was received to this request, and the next letter received by the 
Public Works Department from the county clerk was a letter 35 
dated August 12, 1938, in which he said : 

I have to advise that on Monday the 8th instant, while Messi*s. Parlanes’ 
truck was crossing the bridge, the central span totally collapsed, letting the 
truck fall into the river. This bridge was severely damaged by the floods 
in 1934, and was temporarily repaired with pimis insig^iis stringers which are 40 
just on four years old. The condition of this stmctui’e is such that it is 
impossible to carry out repairs of a temporary nature in order to afford 
access to the settlers concerned. 

The letter went on to say that although the question of access 
was vital to the settlers it was not possible owing to its finance 45 
for the county to contribute to the cost of renewing the bridge. 
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Not only did the County Council take no steps to repair 
the bridge, although it had fair warning of its dangerous nature, 
but it erected no warning-sign that it was unsafe, although it had 
erected such signs at other bridges in the county, and it actually 
5 approved of a Ne^v Zealand Gazette notice of December 22, 1937, 
raising the maximum load of the bridge from 4| tons to 5 tons. 

At the hearing of the case it was admitted that appellants were 
a body corporate under the Counties Act, 1920, and that 
the bridge and road were under its jurisdiction. Evidence was 
10 given by Mr. H. Langlands, Assistant Road Engineer of the Public 
Works Department, of the facts stated, and he also stated that 
jymus insignis was never used in permanent bridge structures 
owing to its fast rate of decay, but that it was freq^iiently used 
for temporar}?' repairs. He stated that it was a very strong timber 
1 5 when sound, but that it decayed at a rapid and uncertain rate. 
He mentioned that there were bridges where pimis insignis 
stringers had lasted for a number of years, but they were always 
subject to frequent inspection by the departmental bridge 
inspectors. Some had actually lasted up to seven years, but he 
20 said that tw'o years was the most that he would allow" as a safe 
term without renew-ai. It w"as admitted by Mr. Langlands that 

it was sound construction at the time these stringers were put in. The 
work was done efficiently — ^no sign of negligence in putting in — rough but 
sound. . . . The county did a reasonable job so far as the two spans 

25 were concerned, and it would be absurd to replace only those two spans 
with kauri stringers. 

The only other expert who gave evidence on behalf of the 
respondents was Mr. W. A. Gray, a civil engineer of Auckland, 
wiio also stated that the use of pinus insigyiis was reasonable for 
30 a temporary repair only. By ^ temporary ’’ he said he meant 
not more than tw'elve months. No evidence was called on behalf 
of the appellants. 

The learned Magistrate held that the bridge collapsed because 
one of the pinus insignis stringers had rotted. He held that the 
35 w"ork was done efficiently and that it was sound construction at 
the time it w"as completed, but that the work was done as a purely 
temporary job. Thereafter the County Council had never 
inspected the bridge in order to ascertain its condition , and 
although they knew that the bridge had become dangerous not 
4 0 only had they never sign-posted it as dangerous, but they had also 
been a party to raising the maximum load from 4| tons to 5 tons. 
On these facts the learned Magistrate held that the County 
Council had been guilty of misfeasance in accordance with the 
rule laid down in 3oTough of BathuTSt "st. MacpheTS07i{l)» He also 
(1) (1879) 4: App. Cas. 256. 
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Iield,that' there had heea no' contributory negligence on the part, 
of the driver of the truck. 

This appeal was from that decision. 

^ Meynolds, for the appellant. The only question the Court is 
asked to decide Is whether this was an act of misfeasance or non- 
feasance on the part of the local bocty. The Magistrate decided 
that Borough of Bathurst v, Macpherson{%) applies see also 
Neiosome v. Barton Urban District . Council(3), Here there was 
no negligence in the original reconstruction of the bridge, the 
material used was suitable for the purpose for wMch it was used, 
and the work was efficiently done : Ifunicipality of Pictou v. 
Geldert{4:). Bussell r. The Men of Devon(5) states the original 
principle of liability of local bodies ; and see also Municipal 
Council of Sydney v. Bourke{Q). The bridge was swept away 
by an act of God, and there was no liability on the local authority 
to repair it. It is different where the local authority has itself 
interfered with the surface of a road, in which case it is bound to 
restore it. There was no negligence in the construction, and ail 
the findings of fact are against the application of the Borough of 
Bathurst's case(7). All the authorities are against the Magistrate's 
finding on the ground of the creation of a nuisance. 

Trimmer, for the respondent. It is admitted that a local 
authority is not liable for mere non-feasance ; but, here, the local 
authority has used a temporary material in a permanent bridge, 
and this was negligence and amounts to misfeasance : McLelland 
V. Manchester Gorporation(S) ; Sheppard v. Glossop Cor2^ora~ 
tion(%) ; Moul v. Croyden Corporation{lO) ; Stoddart v. Ashhurton 
County {\l) ; and Charlesworth on Negligence, 135, 136. Non- 
feasance is not a defence if there is knowledge : Sullivan v. 
Palmerston North Borough{l2>) Municipality Woollahra Council 
V. Moody(13) ; and see also Short on Lmv of Roads and Bridges, 
62; Turner v. Borough of Goldburn(l4r) ; and 10 Australian Digest, 
cols. 102, 110. If powers of repair are exercised negligently, this 

(2) (1879) 4 App. Gas. 256. (9) [1921] 3 K.B. 132. 

(3) [1938] 3 All E.R, 93, 97. (10) (1918) 119 L.T. 318. 

(4) [1893] A.C. 524. (11) [1926] N.Z.L.R. 399 ; G.L.R, 

(5) (1788) 2 T.R. 667 ; 100 E.R. 304. 

359. (12) [1917] N.Z.L.R. 744 ; G.L.R. 

(6) [1895] A.C. 433. 428. 

(7) (1879) 4 App. Cas. 256, (13) (1913) 16 G.L.R. 353, 361. 

, (8) [1912] 1 K.B. 118, 127. (14) (1903) 3 N.S.W.S.B. 91. 


5 


10 


15 


20 


25 


30 



SUPREME COURT. 


217 


■ I 

is misfeasance even if the local authority be not bound to 
undertaie repairs: Kent y. East Suffolk Moad Board(U). 

Reynolds, in reply. 

Cur, adv. vuU. 

Ostler, J. [After stating the facts, as above:] On the 
poi^at on contributory negligence was abandoned by 
counsel for the appellants, and the sole question argued before me 
was whether it was a ease of misfeasance or merely non-feasance 
on the part of the appellants. 

The law on this point has been in an unsatisfactory state ever 
since the decision of the Privy Council in Borough of Bathurst v. 
Macpherson(l), In that case it was decided that, even where 
there was no statutory duty to repair, if a local authority con- 
structed an artificial work on a road, it was bound to keep it in 
i 5 such a state of repair as to prevent it being a danger to the users 
of the highway. The artificial structure in that case was what 
was called a barrel drain ’’ placed across the road. It seems 
that the brickwork which covered the barrel drain collapsed owing 
to the soil imderneath it being washed away, thus causing a hole. 
20 Some years afterwards the case oi Municipality of Pictou v. 
Oeldert{2) came before the Privy Council from Nova Scotia. In 
that case the local authority had allowed the approaches to a 
bridge to get into a dangerous condition through neglecting to 
repair them. The Privy Council held that this was a mere 
25 non-feasance, and purported to distinguish the Bathurst case(3), 
but, in my humble opinion, they are indistinguishable, A bridge 
and the approaches to a bridge are just as much artificial 
structures as a barrel drain. If there is a duty on the 
local authority to keep in repair an artificial work which is con- 
30 structed on the road, that duty should apply just as much to a 
bridge or to the approaches to a bridge as it does to a barrel drain. 

Our Court of Appeal in Tarry v. Taranaki County Council{4), 
consisting of four distinguished Judges, was unable to find any 
distinction between the two cases, and while two of the learned 
35 Judges definitely came to the conclusion that the later case had, 
in effect, decided that the earlier case was no longer law, 
the other two, while not going so far, clearly adopted the principle 
of the latter case in deciding Tarry's case and ignored the 
Bathurst case, for in Tarry's case the Court was also dealing with 

(15) [1939] 2 All E.R. 207; 4 All (2) [1893] A.C. 524. 

E.R. 174. (3) (1879) 4 App. Cas. 256. 

(1) (1879) 4 App. Cas. 256. (4) (1894) 12 N.ZX.R, 467. 
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^ ' , S.G. : . an artificial structure. But 'Shortly after' the decision in Tarry's 
1940. came the, decision of the Privy Council in Municipal Council 

Bxyml^GA .:of Sydney v. Bourke{5), That was merely a case of allowing ■ 
COOTTY potholes to form in the road through non-repair, and the Privy 
Pai^lank Council had no difficulty in follovdng the principle laid down in 5 
Biiothers. Municipality of Pictou v. Geldert{6), and in holding that it was a 
OsTum, J. case of mere non-feasance ; hut the judgment of the Privy Council 

proceeded to declare that the Bathurst case was good law. Their 

Lordships say : '' There can be no doubt, then, that some of the 
dicta in Corporation of Bathurst v. Macpherson (4 xApp. Gas. 10 
256) can scarcely be supported, in view^ of the more complete 
'' discussion which the subject has subsequently undergone. But 
'' they do not affect the authority of that case, for the decision 
'' rests on grounds independent of them. The conclusion being 
'' arrived at that the defendants had caused a nuisance to the 1 5 
highway for which they could be indicted, it camiot be doubted 
‘‘ that it was properly decided that the action lay ’'(7). By this 
decision the Privy Council seems to have completely eliminated 
the doubt cast on the Bathurst case{8) and to have established it 
as good law applicable to the facts of that case ; and, if that is so, 2 0 
it seems to me that the learned Magistrate was right in holding 
on the facts of this case that appellants were guilty of misfeasance. 
Indeed, so long as the principle of that case is good law, it would 
seem that a local authority is liable for injury caused by 
it allowing any artificial structure w^hich it has made on its roads, 25 
including a bridge, to become dangerous falling into disrepair, 
although this seems to be absolutely contrary to the principle 
clearly laid down in Municipality of Pictou v. Geldert(9). 

Happily, however, this case does not raise that point. This 
is not a case where a permanent bridge properly constructed has 30 
after a long period of user collapsed because of non-repair. In 
this case two spans of the bridge were swept away by an act of 
God. Thereafter there was no obligation upon the appellant 
county to repair the bridge. They did, however, repair it in the 
manner stated. That repair was intended either as a permanent 35 
repair or merely as a temporary repair. It seems to me that the 
county is on the horns of a dilemma. If it was intended 
as a permanent repair, then, notwithstanding that the work was 
competently done, the use of a timber which it was knowm would 
retain its strength only for a short period, in my opinion, 40 
amounted to negligence on the part of appellants. It would be 

(5) [1895] A.C. 4S3. , (8) (1879) 4 App. Cas. 256, 

(6) [1893] A.C. 524. (9) [1893] A.C. 524. 

(7) [1895] A.C, 433, 443. 
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Just as uegligent as if in building a concrete bridge it decided to 
cut down tbe proportions of cement to such an extent that no 
margin of safety was left. The negligence would consist not in 
the method of construction, but in the choice of unsuitable 
5 material for the work. If, on the other hand, as seems to have 
been the case from the correspondence, the repair was intended 
to be merely of a temporary nature, then the appellant county 
had not finished its work, and in allowing that temporary artificial 
structure to fall into disrepair so that it became dangerous with 
10 its increasing rottenness, to the knowledge of appellants, and 
without even giving a warning to the public of the danger of which 
it knew, had caused a nuisance to the highway within the principle 
of the case(lO). 

In McClelland v. Manchester Corporation{ll), Lush, J., said : 
15 Once establish that the local authority did something to the 
‘I road, and the case is removed from the category of non-feasance. 

If the work was imperfect and incomplete, it becomes a case of 
‘‘ misfeasance and not non-feasance, although damage was caused 
by an omission to do something that ought to have been done. 
20 “ The omission to take precautions to do something that ought to 
have been done to finish the work is precisely the same thing 
in its legal consequences as the commission of something that 
ought not to have been done, and there is no similarity in point 
“ of law betw^een such a case and a case where the local authority 
25 “ have chosen to do nothing at all ’’(12). That passage was cited 
with approval by the Full Court of five Judges in Stoddart 
V. Ashburton County{m), and the passage, in my opinion, equally 
applies to the facts of this case. Appellant erected a temporary 
construction on the road which it ought to have known wnuld 
30 become dangerous to the public in a short time. The repair was 
incomplete and it was never completed, although appellant had 
notice that the work had become a danger to the public. In my 
opinion, therefore, what was done amounted to misfeasance and 
not merely to non-feasance. They caused a nuisance to 
35 the highway, and knowing, as they should have done, that their 
work would soon become dangerous unless permanently renewed, 
and knowing later that it had become dangerous, they did notMng 
either to remove or give warning of the danger. In my opinion, 
in view of the state of the law, the learned Magistrate was right 
40 in coming to the decision that the case was directly within the 

(10) ( 1879 ) 4 App. Cas. 256. (13) [1926] N.Z.L.R. 399, 405 ; 

(11) [1921] 1 K.B. 118. G.L.R. 304. 

(12) IhU., 127. 
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prmciple of the Bathurst case(14), the authority of which was 
in. Municipal Gotmcil of Sydm Boufhe{lB). \\ 

The learned Magistrate also cited in support of Ms judgment 
a -passage from the judgment of MacKinnon, LJ., in Newsome v. 
Barton Urban District Council{l^). The learned Lord Justice 
there said : ''If a defect arises in a highway only as the result of 
" the friction of traffic and the operation of natural causes, and 
" that is not remedied by the authority, that is a defect arising 
" only from non-feasance. Where, however, the authority, either 
"in its capacity as high-way authority or otherwise, does 
" sometMng to the surface of the highw^ay, and that which it does 
"is, in addition to the friction of traffic and the operation 
" of natural causes, the origin of the defect w^Mch they do not 
"remedy, then the defect may be regarded as the result of 
" misfeasance, and not merely non-feasance ’'(17). That was a 
case where the respondents were not only the local highway 
authority, but the local sanitary authority. In the latter 
capacity they had made an excavation in one of their streets for 
the purpose of la 3 ring a drain. The excavation had been filled 
in and the surface covered with metal, which w'as sprayed with 
tar and roiled in by a steam roller which left it level. A year 
later a depression had formed at the place which the jury which 
tried the case found as a fact was dangerous. The jury, moreover, 
found that, although the original work of rolling the excavation 
was done without negligence, the local authority was negligent 
in not discovering and remedying the dangerous condition in 
which it subsequently got. It was held by the Court of Appeal 
that the local authority was guilty of misfeasance. Two of the 
learned Judges decided the case on the ground that the nuisance 
to the road had been caused by the local authority in its capacity 
as a sanitary authority, but MacKinnon, L.J., in the passage 
cited, lays down a broader rule — viz,, that wliere a local authority 
even in its capacity as highway authorit^y does something to the 
surface of the highway and that which it does is, in addition to 
natural causes and traffic, the origin of the defect, and the local 
authority does not remedy the defect, then the local authority 
is guilty of misfeasance. It may well be that in this passage the 
principle is stated too widely. It would cover the case not only 
of a permanent bridge, but the paving of a road with wooden 
blocks which had fallen into decay, which has been held to be 
mere non-feasance : see Moul v. Croydon Gorporation(lS), But 

(14) (1879) 4 App. Gas. 256. (17) Ibid,, 97. 

(15) [1895] AC. 433, 443. (18) (1918) 119 L.T. 318. 

(16) [1938] 3 All E.R. 93. 


5 


10 


15 


20 


25 


30 


35 

■ ..■■'."VMW/Ii';:,'.' 

40 




Appeal dismissed, 


Solicitors for the appellant : 
Solicitors for the respondent 
(Whangarei). 


Logan and Reynolds 
: Connelly Trimmer^ and Lamb 


Comp. Cp, 
Auckland, 


[IN THE COMPENSATION COURT.] 


JARVIS y. ONE TREE HILL BOROUGH, 


Workers'^ Compensation — Accident arising out of and in the Course of the 
Employment — Coronary Thrombosis — Heart Diseases — Death during 
Employment — Effect of Effort — Omis of Proof — Workers^ Compensation 
Act, 1922, s, S. 

Coronary thrombosis, in that the effort of work is not the cause of its 
onset, cannot be an injury by accident, but such effort is a danger in 
every other kind of heart disease. 

Wynyard v. Daily Telegraph Co,, Ltd,{l ) ; Harvey v. E, and H. 
Craig, Ltd.{2) ; McEarlane v. Hutton Bros. {Stemdores), 
Ltd.{3) ; Fenton v. Thorley and Co., Ltd.{A)i and Clover, 
Clayt 07 i, and Co., Ltd. v. Hugkes{5), referred to. 

Where death occurs while a worker is actually pursuing his employ- 
ment, and could have resulted only from effort of work, or from disease, 
or from a combination of both, the onus of proof is on the defendant to 
show that the death of the worker was not caused by accident arising 
out of and in the course of his employment. 

Gibbs V. Thompson{&) and Craske v. Wigan{7) distinguished. 

(1) [19343 N.ZL.-R. s. 337 ; Q.L.E. 389. (4) [1903] A.C. 443 ; 5 W.C.C. U 

(2) [1933] N.Z.h.R. s, 102 ; G.L.B. 605. <5) [1910] A.C. 242; 3 B.W.C.C. 275. 

(B) (1926) 96 L.J. K.B. 357; 20 B.W.O.C, <6) (1907) 10 C-.L.E. 150. 

222 <7) [10093 2 K.B. 635; 2 B.W.C.C. 35. 
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CLAIM' FOB COJtIPENSATION mder tlie Workers’ Gompensa- 
tioa Act, "1922, in, which Elizabeth Kathleen Jarvis, the widow of : 
Frederick Howard Jarvis, claimed compensation as for total 
dependency, alleging that her husband died as the result of injury 
by accident arising out of his employment. 5 

Jarvis was a labouring man, sixty years of age, who was 
employed by uhe defendant borough continuously from. February,' , 
1938, until his death on July '29 following. He was one of a gang 
engaged in excavating a municipal tennis-court, and the work was 
in all respects similar to what was ordinarily done in a quarry 10 
in that the material excavated consisted of rock. Owing, 
however, to the proximity of dweiiinghouses, no explosives were 
used, and so large masses of rock were disengaged by drilling holes 
close to one another, thus permitting blocks to be broken from the 
rock in situ by gadding and splitting. Each block disengaged 15 
wnuld be drilled again and split, and finally broken into spawls. 
Accordingly, there was a great deal of hammer-and-drill work, 
one man turning the drill by hand and his mate striking it with a 
sledge-hammer, and hammers varying from 6 lb. to 20 lb. in weight 
w^ere used, the lighter apparently for the drills and the heavier 20 
for breaking the stone into spawls. When it had been sufficiently 
reduced, the material was taken to an appointed spot by wheel- 
barrow. 

On Friday, July 29, 1938, work commenced at 8 a.m., as usual, 
and proceeded without incident until 2.30 p.m., or thereabouts. 25 
Deceased and a fellow- worker, named John Wall, had been spawling, 
but later in the day were drilling holes, Wall turniiig the drill, 
when deceased fell dead. Post mortem examination disclosed the 
fact that he had been afflicted with long-standing disease of the 
coronary arteries. Death was not due to coronary thrombosis, 30 
how^'ever, but there was stenosis or narrowing of the arteries, as a 
result of which the blood-supply to the heart was insufficient for 
its nutritional demands, in consequence whereof death ensued. 
There was generalized arterio-sclerosis and advanced atheroma 
and calcification of the coronary arteries and aorta. The plaintiff 35 
stated that her husband, after he had returned from work the 
previous evening, ‘‘ had a bad ' turn ’ in the kitchen ” resembling 
a faint, that he rested about a quarter of an hour, then had his 
evening meal, went to bed shortly before 7 p.m., slept well, rose 
before six o’clock next morning, had breakfast as usual, and 40 
walked to work apparently m his usual health. Wall stated that 
some six weeks before death deceased slipped and fell heavily 
backwards on a sheet of corrugated iron which was being used as 


.^ 1 '' 


r- 




'■ OOMPEKSATION '.COURT, ' 

a* ' £lait-sli6et OH whicii to shovel materialj and that afterwards ' lie 
was never the same man/’ that he frequently show^ed signs of 
distress at work, and that in consequence Wail himsetf used the 
20-lb. hammer in spawling, deceased being limited to the 16-lb. 
5 hammer for the same work, and he did no wbeelbarrow 
pushing at all. 

The medical evidence sufficiently appears from the judg- 
ment, 

Haigh^ for the plaintiff. 

10 iJofc, for the defendant. 


Cur. adv. vult. 


O’Regan, J. In support of plaintiff’s claim, I have heard the 
evidence of Drs. Boche, Tewsley, Fischmann, and Caughey, all of 
whom state their opinion that the exertion, necessarily involved 
15 by the work Jarvis was doing, hastened death. If this be the 
correct view, the plaintiff is entitled to succeed, notwithstanding 
that death might have occurred at any time without exertion. 
It is iikewi>se settled that effort causing death is sufficient to satisfy 
the statute — ^that it is not necessary for the plaintiff to prove some 
20 particularly severe effort as the immediate cause of death. 

Dr. Boche, who was the first witness called for the plaintiff, 
was satisfied from the post mortem findings that the heart had been 
undergoing atheromatous changes for many years, and from the 
appearance of the aortic and iliac arteries he wmuld infer wide- 
25 spread atheromatous changes, which, in fact. Dr. Gilmour found. 
Long-continued high blood-pressure would account for the enlarge- 
ment of the left ventricle, and the emphysema w^as very likely of 
long-standing, but the oedema of the lungs, disclosed by the post 
mortem, was probably quite recent. The narrowing of the 
30 coronary arteries by disease would restrict the blood-supply to 
the heart, would curtail its reserve power, and thus very little 
effort would be needed to produce a nutritional crisis. There 
having been no coronary thrombosis, he is satisfied that death 
was precipitated by the effort necessarily involved in the work 
35 deceased was doing. It is a recognized fact that effort is the 
precipitating factor in a heart affected by coronary disease. With 
such a heart, effort usually precipitates ventricular fibrillation 
and death, but ventricular fibrillation leaves no post mortem signs. 
Death might likewise be produced by electrical stimulation of the 
40 heart, by chloroform or digitalis poisoning, or even by emotion. 
Dr. Boche’s view may be epitomized thus : In the effort of working. 
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: ,,eoMP.:;CT., tlie/ heart , clemands an blood-siippiy.,, but 'mth . the 

' narrowing of the arteries the blood-supply is diminished., and a 
, slight extra effort will induce ischemia, or bloodiessiiess., and cause 
ONETiiFB With such a heart, anginal attacks are fuite' .possible, 

Hill and ' the witness thinks that the *'Hurn ineiitioned .by .the : 5. 
Bo Ruro iu . ..pio^ijQtiff, oil the evening preceding the catastrophe, coiipied.as.it 
O’Kegan, J. was wdth pain behind the left shoulder, was. in all probabiiit}^ 

..' . partly aiighial. ■ The ver^^ purpose of rest, enjoined by physicians ' 
in heart, cases, is, as much as possible, to avoid effort, even sitting 
up in bed. '. 10 

To the same effect is the evidence of Dr. Tewsley. The con- 
dition of the coronary arteries, he says, indicated gross iiiterfereiice 
with the requisite nutritional suppty of blood to the heart-muscle. 

The condition was such that the stage was set for the onset of 
ventricular fibrillation, and that onset wnuld be made more probable 1 5 
by an increased demand for blood as the day advanced and the 
ivork necessarily became more laborious. Dr. Tewsley advances 
as his opinion the view expressed by Dr. Fitchett in Wynycml v. 
Daily Telegraph Co,, Ltd.{l) ; In each of the causes of sudden 
' * death mentioned, except heart-block, effort would be an important 2 0 
contributory factor. It is true that ventricular fibrillation may 
''' occur independently of effort. It might have occurred here 
with the incidence of the thrombosis as Duncan lay in bed. 

'' But, in view of the drastic measures necessary for its production 
''in the healthy experimental heart, it is reasonable to assume 25 
'' that in a heart damaged by coronary thrombosis it is the more 
prone to occur when the heart-muscle is strongly stimulated to 
"increased activity, as by effort. This is the general opinion, 

" and it is the view that guides medical practitioners in pre- 
" scribing strict rest for heart cases, such as coronary thrombosis, 30 
" in which fibrillation is apt to occur '’(2). 

In Wynyard's case the deceased, Duncan, had a thrombosis 
twelve to twenty-four hours before the catastrophe, and there was 
a consequential infarct or devitalized part of the heart. Medical 
opinion agrees that coronary thrombosis itself is not due to effort ; 35 
but if a thrombosis occurs without fatal results, then it is equally 
certain that effort must be avoided, and so rest is prescribed. Here, 
it is common ground that death was not due to thrombosis, though 
the post mortem examination showed an earlier thrombosis, leaving 
a small infarct which was not a factor in producing the crisis. 40 
Not less emphatic in support of the claim was the evidence 
of Dr. E. J*. Fischmann, who puts the position thus : In the normally 
(1) [1934] N.Z,L.R. s. 137 ; G.L.R. 389. (2) Ibid., s. 147 ; 395. 
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healthy heart there is a parallelism between the nutritional demand 
of the heart and the supply of blood, and the coronary arteries 
have a very considerable capacity to respond to any increased 
demand. If the coronary arteries are diseased, however, they 
5 are unable to respond to the demand equally with a healthy heart, 
and so the reserve of the heart is reduced, and the reduction 
increases as the disease progresses. Hence, at the monieiit of ,} 

increased effort, should they be unable to produce the quantity ~~ 
of blood demanded by the heart, there will be relative ischemia, 

10 which may cause cardiac standstiU^ — ^that is to say, death. That 
ischemia can cause death has been established experiments 
on animals. The coronary arteries in rabbits have been delibe- 
rately occluded, after wdiich thej^ w^ere forced to run inside an 
electric treadmill, the majority of them dying immediately, though 
15 pathological examination disclosed no anatomical change in the 
heart. Some of the animals which survived were killed seven 
and a half, ten, and twenty hours after the experiment, and in their 
hearts were signs of necrosis. Thus, it has been proved 
experimentally that a combination of insufficient blood-supply 
20 and effort will cause death. Dr. Hisohmann quotes Fishbsrg on 
Heart Failure (1937), p. 344 : 

In arterio-sclerotic, hypertensive, or syphilitic heart disease, either 
angina pectoris, or, far more rarely, left ventricular failure with pulmonary 
edema, or even sudden death, may be precipitated by over-exertion. That 
subjects of coronary arterio -sclerosis should be especially susceptible to 
deleterious effects from over-exertion seems readily comprehensible in view 
of the obstacles that the narrowed coronaries must offer to an increase in 
the blood-supply to the heart commensurate with the greater work. 

Among the other authorities relied upon by Dr. Eisciimaim is an 
article appearing in the American Heart Journal for January, 

1940, on p. 85 of w^hich appears the section of the article headed, 

'' The relation of the pathologic findings to the cause of death 
“ in patients with coronary artery disease.” Under that heading 
the following appears, inter alia : — 

In general, it may be concluded that death occurs whenever a sufficiently 
35 large area of the myocardium undergoes ischemia, with or without necrosis, 
or when asystole, Utricular fibrillation, or congestive failure is produced 
by the ischemia. Such changes in the myocardium arise whenever there is 
a discrepancy between the nutritional requirements of the heart-muscle, 
on the one hand, and the factors of supply, on the other hand. . . . 

Among those factors which decrease the nutritional supply to the 
myocardium, the following should be noted : 

1. Narrowing and occlusion of the coronary arteries. 

2. Lowered blood-pressure, such as is observed in shock from any 

A g cause ; also, the low diastolic blood-pressure in aortic insuffici- 
ency. ■ ■ 

3. Anoxia of the anemic (anemia), stagnant (congestive failure), or 

anoxic types (pulmonary edema, &e.), 


25 
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Among those eonditions observed in this study which increase the work 
of the heart and consequently increase its nutritional requirements, the 
foilowixig may be noted: (i) effort, (2) infection, (,‘l) arterial liypemaision, 
(4) cardiac hyxjertropliy, (5) valvular stenosis and insufficiency, (6) anoma 
caused by pulmonary disease or anemia, and (7) tachycardia. 

In comieetioii mth the turn *’ experienced by deceased on 
the evening prior to the fatality, Dr. Eisohmaiin is of opinion that 
it was induced by the extra effort involved in. v'a'Odiig home after 
a hard day’s work. As he slept well during the night, the heart 
had time to recuperate, and thus Jainds appeared to lih wife to be 
quite well when lie left in the morning, as usual, for v'ork. As 
the day ])rogressed, the heart-reser\’'e becaiiie exhausted, and, 
when its iiaiits had been reached, death ensued. He holds that 
the heart’s efficacy would be reduced for soine time after a meal 
in that a replete stomach causes reflex narrowing of the coronar}^ 
arteries. Dr. Johnson agrees that such is tlie effect of a meal, 
but he thinks that effect would pass off within half an hour. 

Dr. Caughey was the last witness in su|iport of the plaintiff s 
ease, and, having studied the post morkm finrlings and heard the 
etddence, he was satisfied that any physician would have advised 
Jarvis to refrain from manual labour or effort of any kind. He 
quotes Lewis on Diseases of the Heart (1933), |>. 103 : 

In cardiac cases, anginal or otherwise, that die suddeniy, coronary 
arterial disease is the commonest lesion to be found ; 

And, again, at p. 250 : 

There is evidence that the ventricles of elderly people, and esjiecially 
those presenting coronary disease, are prone to fibrillate. 

Any man wdth a heart in the condition disclosed by the pathological 
findings here was liable to die at any time, but the risk would be 
greatly increased by effort, and he quotes Me William : 

In the many observed cases where ail facts point to ventricular fibrilla- 
tion as the immediate cause of death the common observation of muscular 
exertion or emotional excitement is notable. 

Of Dr. Caughey’s evidence it may be said that he accepts entirely 
the view expressed by the other medical witnesses called in support 
of the plaintiff’s case. 

The defence denies injury by accident, and avers that death 
was due to causes independent of the employment — ^in other 
words, that death was due to disease alone, and that Jarvis would 
have died when he did had he not been at work. In support of 
this view the defendant borough has called two medical witnesses — 
Dr. Gilmour, pathologist at the Auckland Hospital, -who made the 
post mortem examination, and Dr. T. W. J. Johnson, of Auckland, 
who has made a special study of heart cases. While he agrees 
with the plaintiff’s witneSi^s as to general principles, Dr. Gilmour 
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, holds that: they have drawn, the 'Wrong inferences.,^ Here, there Ot. 

was hypertrophy of both ventricles, degeneration of the heart- 
niiisole itself, and very advanced disease of the coronary ' arteries, 
especially of the left descending coronary and of the right, and some 
5 disease,of the aortic valve. Further, there was generalized arterio- 
sclerosis and emphysema of the lungs. Obviously, the disease 
' waS: of long, standing, and its progress had been so slow that there ohugaln, j; 

was compensation by way of anamastoses. That is to say, the 

minor coronary arteries had increased the blood -supply as the 
10 larger arteries narrowed, by which process the nutritional demands 
of the heart had been satisfied, as a result of which deceased had 
carried on his work without distress until shortly before the end 
came. Thus, the heart -condition had deteriorated very gradually, 
and the post mortem examination did not show any sudden 
15 development of disability. For these reasons, I>r. Gilmoiir has 
concluded that the steady work on July 29 threw no undue strain 
on the heart. The word, effort, mentioned in the text-books 
and quoted by plaintiff s witnesses, meant some sudden or abnormal 
effort beyond the capacity of the heart, and neither the post mortem 
20 appearances nor the lay evidence indicated that there had been 
anything of the kind here. A heart in such a condition as that 
described might well go into ventricular fibrillation without any 
exciting cause. The word, ischemia, implies a sudden diminution 
of biood-supi 3 iy, producing symptoms of pathological changes 
25 which were entirely wanting in this case. 

Dr. Johnson, who heard Dr. Giimour’s evidence, agrees entirely 
therewith. He traverses the quotations relied upon by the 
plaintiffs witnesses, and maintains with an emphasis that 
indicates strong convictioir that, if these are fairly read, their mean- 
30 iJig is that effort must be some sudden and unexpected movement 
or range beyond the capacity of the damaged heart. For example, 
he refers to the extract from Lewis on Diseases of the relied 

on by Dr. Eoche and Dr. Caughey, and maintains that, as the 
learned author refers to effort, emotion, and poisoning by digitalis 
35 as causes of ventricular fibrillation, he had not in mind the 
strenuous demand on the heart contemplated by the plaintiff s 
witnesses. The ultimate cause of fibrillation is still unknown/^ 
says Lewis (p. 205), but Dr. Johnson points out that it occurs during 
exercise, during rest, even during sleep, in practically equal 
40 proportions, and so there is no reason for preferring any one cause 
to another. 

With the greatest respect to Dr. Gilmour, it seems to me that 
nothing really important turns on the fact of collateral circulation 
(3) p. 226, 1. 23. 
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wMch. existed here. The existeace of collateral circulation, of 
course, proTes that the disease was of long ■ . standing and had 
gradually deyeloped, inasmuch as anastomosis cannot take place 
'.where ' there is a sudden failure of Mood-supply owing to,, the 
occlusion of. a large artery. Here.,, it would appear that all the 5 
arteries were equally sclerosed, and hence it follows that nothing 
T. more than the gradual progress of the disease is established by the 
existence of collateral circulation. A time must come when the 
circulation will be unequal to supplying the nutritional <lemaiidR 
of the heart, and the question still reinaiiis whether the effort 10 
of labouring work, bearing in mind that since JIcFarlane v. 
Hutton Bros, {Stevedores), Ltd, {4k), it is not necessary to prove any 
particular strain, will hasten that crisis. I make one further 
comment on Dr. Gihnour’s evidence : It seems to me that, by 
themselves, the pathological appearances in a diseased heart will 15 
throw little, if any, light on the question raised here — -whether 
death was accelerated by effort. In cases of hernia, operation 
will indicate whether the disability is of recent origin or of long 
standing, and frequently in that class of case the evidence of the 
surgeons who performed the operation determines the question 20 
of liability. With a diseased heart, however, the ease is surely 
ver3^ different. This fact is weU illustrated by the case of 
Harvey v. E, and H, Craig, Ltd,{6). In that case the deceased 
was a driver, who, during the forenoon, had been seized with 
anginal pains while lifting a heavy bale of wool. After resting 25 
a while, the pains passed off, and he resumed his work. At 1 p.in. 
on the same day he drove his lorry off, and half an hour later was 
found in a dying condition on the roadside beside the lorry. Ko 
one saw what happened in the interval betw-een the departure 
of the lorry and the moment he was discovered. There was no 30 
post mortem examination, but Dr. Eitchett, the medical referee 
in the ease, does not mention that fact as causing any 
in discovering the cause of death. It was not a case of coronar^^ 
thrombosis. Dr. Fitchett reported, inter alia, That lack of 
'' evidence of what took place between 1 o’clock, when he set out 35 
‘'for Otahuhu, and 1.30, when he was found dead, makes it 
“ impossible to determine, or justly infer, the exciting cause of 
“ death ”(6). In his report on a subsequent case, Wyiiyard v. 
Daily Telegraph Co., Ltd,i^), a case in which his services as referee 
were again invited, Dr. Fitchett compares the two cases : In 40 


(4) (1926) 96 L.J. K.B. 357; 

20 B.W.C.C. 222. 

(5) [1933] N.Z.L.R. s. 102; GX.R, 


(6) Ihid,, s. 109 ; 608. 

(7) [1934] N.Z.L.R. s. 137 ; GX.R. 
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“ the course of the hearing comparison was made with the case Co.mp. Ct. 

“ Harvey Y. E. and H. Craig, Ltd. ([1933] N.Z.L.R. s. 102), 

“ and differences of opinion were expressed by medical 
‘ witnesses. It seems pertinent that I should express an , *);, 

5 opmiGii on tins point. In my view the cases are closely Hiwl 
“ similar, but there is one all-essential difference — viz.^ in Duncan’s 
“ case the evidence covers the course of events right to the point 0 \r.egan, J. 
“ of death, while in Harvey^ s case there was no evidence of how 
'' the deceased met his death, of the nature of his death, or of 
10 ‘‘ whether he was subjected to any effort that may have acted 
“ as an exciting cause of death. ... In Harvey's ome the 
“ claim failed because lack of evidence of what took place after 
“ he had passed from observation made it impossible to infer 
“ either the nature or the exciting cause of death, and that 
1 5 “ precluded impeachment of the work he had been engaged upon. 

“ In my view, had Harvey died under observation while loading 
“ his lorry with bales, his widows s claim must, as the law stands, 

“ have succeeded. On the other hand, had Duncan ceased work 
“ at 11 o’clock and gone home to lunch, and later been sent out 
20 “on an errand and had been found dead in a lonely street, the 
“ present claim must have failed ” (8). 

Thus Dr. Ktcliett corroborates conclusively the view I take, 
that cadaveric or post mortem appearances of themselves, unsup- 
ported by the evidence of witnesses who were present at the death, 

25 cannot assist in determining whether a heart attack has been 
precipitated by effort. Had the deceased in Harvey's case 
been found where he was dead with a fractured skull, death by 
accident would have been presumed at once. As he died from 
no visible or external violence, there w^as nothing in the appearance 
30 of the body to suggest physical injury, and Dr. Fitchett does not 
suggest that post mortem examination would have aided in 
determining anything more than the fact, demonstrable other- 
wise, that deceased had heart disease. 

Time was when the w^ord — accident — ^was thought to be limited 
35 to case’s of bodily injury by .“ violent, visible, and external means.” 

The great majority of the cases, however, in which, prior to the 
Workmen’s Compensation Act, 1897, the meaning of the word 
was considered, arose out of disputes concerning policies of insur- 
ance in which the word was defined. Thus, in the Scottish case, 

40 Olidero v. Scottish Accident Insurance Go,, M.(9), the deceased 
held a poMcy of accident insurance providing that he was to 

(8) [19341 N.Z.L.B. s. 137, s. 149, (9) (1892) 19 R. (Ct. of Sess.) 355 ; 
s. 160 ; G.L.R. 389, 396. 29 Sc.L.B. 303. 
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receive' ^ payment in respect of. '^"bodily injury caused by violent,, 
'‘'accidental, external, and visible means. He was a very stout 
man, but suffered from, no disease of any kind, and in tbe act of 
dressing be was putting on bis stockings,, when he suffered an 
intestinal injury of wbich be died. His widow’s claim lor the g 
insurance-moneys failed ' on tbe ground that he had not been 
O’ Regan, J. injured b.y accident in terms of tbe policy. , Hemey v. IfMfe(IO) 

is one of the earliest English cases reported under' the Workmen’s 

Cbiiipensation Act. There,, the deceased, a cahiiietinaker, : •while 
in the act of attempting to .start a gas-engine in the course of his 10 .. 
eniplo^mient, ruptured ’the small blood-vessels of the stomach 
and intestines. Post mortem examination disclosed ulceration 
of the pylorus and chronic inflammation of the v'hole surface of 
the stomach, and the medical witnesses at the trial were of the 
opinion that the effusion of blood was consistent with this having 1 5 
been caused the strain, and that the diseased condition of the 
stomach without the strain would not have caused the death. 

The Court of Appeal held that the efficient cause of the injury 
was the diseased or impaired physical condition, and that the 
injury was not caused by accident within the meaning of the Act 20 
of 1897. The report shows that many of the authorities cited by 
counsel during the argument were insurance cases. The next 
authoritative case would appear to be v. Thorley and Co., 

Ltd.(ll), a decision of the House of Lords. The circumstances 
under which the injur3^ was suffered were veiy similar to those 25 
in Hmsey's ease, in that the injured man, in the course of his 
employment, was endeavouiing to turn a wheel, which had become 
stiff and so difficult to start. In exerting himself, he suffered 
from hernia, and was immediate^ disabled. In an arbitration 
in the County Court the learned Judge held himself bound bj" the 30 
authority of Hensey v. WMte{l2). The case was taken to the 
Court of Appeal, where the three Lords of Appeal approved his 
decision, and the worker appealed to the House of Lords. That 
tribunal held that the case was one of injury by accident within 
the meaning of the Workmen's Compensation Act, 1897. 35 
Hemey v. White was expressly overruled, and it was Lord 
Macnaghten who said that the word— accident — must be con- 
sidered in the '' popular and ordinarj^ sense ” : 'Hf a man, in lifting 
''a weight or trying to move something not easily moved, were 
to strain a muscle, or rick his back, or rupture himself, the mishap 40 
in ordinary parlance would be described as an accident. Anybody 


(10) [1900] 1 Q,B. 481 ; 2 W.C.O. 1. (12) [1900] 1 Q.B. 481 ; 2 W.C.C. 1, 

(11) [1903] A.C. 443 ; 5 W.C.C. 1. 
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woeM say .that, the man.' .had met with an accident in lifting i'omp. i't. 

■ a, weight, .or' trying to 'move something too heavy for Mm *’(13). 

, , It .is. well known' that hernia is not- necessarily an. accident. Jaevik 
.T he 'disability, occurs because the sufferer has a congenital pre- 0 n-kTiu.* 1 '' 

5 disposition thereto. It may occur while a man is exerting him- Hill 
self, and in that case, if he, was in the course of his employment, 
as ill Thmiey^ s case, he has suffered an injury by accident, entitling o’Reu-an, j. 
' liini ,to compensation. Like any?" other disease, however,' it may ■ — - 

disable the sufferer on other occasions, even while he is not exerting 
10 'Mmself at all, in which case, it is outside the Act. ■ 

Thus, it will be seen that Fenton v. Tliorley ami Co., Miu(li), 
really marks an epoch in the histoiy of the Workers’ Compensation 
Act in that it begins the long series of accident cases in which 
disease is an element. In principle, there is no distinction between 
15 a case in which hernia is the predisposing factor and a case in wiiich 
heart disease exists. In either case there would have been no 
accidental injury but for the diseased condition. Nevertheless, 
if the injury^ should prove fatal, the legal position is the same 
as in a case in which there was no disease, but a normally healthy 
20 person. Fenton v. Tliorley and Go., Ltd., was followed in New 
Zealand by^ this Court (per Sim, J.) in Gibbs v. Thompson{l5) . 

In that case, the plaintiff, a ymung man, had heart disease following 
rheumatic fever, and, while he was exerting himself in the course 
of his employment, a particle of vegetation became detached 
26 from the mitral valve of the heart, and, getting into the circulation, 
caused cerebral haemorrhage and paralysis. A few months later 
came the case of Whiteford v. The King{l^), the first heart case 
in the history of the legislation dating from 1897 in England and 
from 1901 in this country. The deceased, a linesman employed 
30 by the Post and Telegraph Department, was in the act of using 
a brace and bit to bore a hole in a telegraph-pole, for which 
purpose he stood on top of a ladder, the chief weight of his body 
being supported by a rope passing round him and fastened to 
the pole above and in front of him. While in that position, he 
35 collapsed and died. Post mortem examination showed that his 
heart was atheromatous, but the medical evidence was that death 
was precipitated by the exertion of the work he was doing, as well 
as by the extraordinarily cramped position in which he was 
working. The Court (per Sim, J.) held that the case was indis- 
40 tinguishable from Gibbs v. Thompson{Vl), and the widow recovered 
compensation. The next heart case arose in England in 1910 . 

<.S, [.9.3J A.C. 443, 44. , , W.C.C. fl.j (JJ07, |0 a.L.E. 1... 

(14) [1903] A-C. 443 ; 5 W.C.C. 1. (17) (1907) 10 G.L.E. 160. 
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€''omp. CT. Clover, Clayton, and Co., Lti. v*. Eughm{\%). That was the ' 
case of the man who was tightening a nut with a spanner -when he 
Jarvss collapsed and died owing to an aneurysm of the heart. It was 
Trff course of his judgment in that case that Lord Lo^rJjtirnlakl 

Hill down the test which has often been quoted: ‘'In other words, 5 
BoRoijG5r. <e from the disease alone or from the disease and employ- 

O'Elgax, J. " ment taken together, looking at it broadh^ ? Looking at it 
" broadly, I say, and free from over-nice conjectures : Was it 
" the disease that did it or did the ’work he w^as doing help in any 
'' material degree V 10 

Thus, it is now^ well settled that, should a man be injured or 
die while exerting himself in the course of his employment, the 
case is within the Act, and he or his dependant is entitled to com- 
pensation. Although this principle receives its most frequent 
illustration in cases under the Workers’ Compensation Act, it seems 1 5 
to me to be equally the position at common law. The reports 
contain many cases showing that the plaintiff in an action claiming 
damages for personal injury or death is not to be denied redress 
merely for the reason that the injury has been aggravated or 
death hastened by reason of congenital deficiency or the diseased 20 
condition of the person injured or killed. If a man is negli- 
“ gently run over or otherwise negligently injured in his bod^q 
"it is no answer to the sufferer's claim for damages that he 
" would have suffered less injury, or no injury at all, if he had 
" not had an unusually thin skull or an unusually w^eak heart ” : 25 
per Kennedy, J., in Dulieii v. White and In an action 

at common law, however, the Judge would doubtless direct the 
jury, and they %vould be entitled to estimate the extent to which 
the injury had been accelerated or death hastened by the accident, 
and such is the law in connection with a non-fatal ease under the 30 
Workers’ Compensation Act. In a fatal case, the Workers’ Com- 
pensation Act, on the other hand, ordains that, if the plaintiff 
succeeds, the amount of compensation prescribed by the statute 
must be paid. 

Ordinarily, the onus of proving his case is on the plaintiff, 35 
but where it is showm that death occurred while the w'orker was 
actually pursuing his employment, unless, indeed, the case falls 
within the class of which Craahe v. Wigan{2Qi) is an illustration, 
the onus is shifted, and it is then for the defence to prove that 
the deceased would have met his death at or about the same time 40 
had he not been working : Qibbs v. T}hom.pson{21). In the case 
3 B.W.C.O. (20) [1909] 2 K.B. 63o ; 2 B.W.C.C. 


(18) [1910] A.C. 242 ; 

275, 

(19) [1901] 2 K.B. 669, 679, 


(20) [1909] 2 K.B. 635 ; 

35. 

(21) (1907) 10 G.L.R. 150, 152. 
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before me, inasmuch as Jarvis feU dead while he was at work, 
he certainly died in the course of his employment, and the one 
question for me to decide is whether he died as a result of an 
accident arising out of that employment. 

The case for the plaintiff appears to me beyond all question 
when we bear in mind that, save in the case of coronary thrombosis, 
effort is prejudicial in every form of heart disease. Even in a O’Reoan, ,t. 
non-fatal case of coronary thrombosis, rest is imperative. I ~ — 

have already quoted Dr. Fitchett’s view to this effect, as he 
i O expressed it in Wt/n^ard’s case(22), and I quote how the following 
from Levine’s Clinical Heart Disease, at p. 288 (published as 
recently as 1936), under the heading “ Rest in Bed ” : 

The first principle in the treatment of such a case is rest in bed. Some 
patients, especially men, will rebel at what appears to them as such an extreme 

1 5 measure. He will plead to be permitted to cut down his work, to go in town 

for only one -half a day, or to remain at home resting or “ taking it easy.” 

It is best at the outset to explain that more ■will be accomplished in a shorter 
time if a strict regime is carried out. An effective argument is to emphasize 
that he will start feeling better more quickly and will lose less time from work 
'2 0 if he gives himself evei'y advantage for recovery than if he goes at it half- 
heartedly. I have found it helpful to explain that with complete rest in 
bed the average heart saves about 25,000 beats each day as compaied with 
being merely ambulatory, and it is this enforced rest to the heart which is 
so beneficial. The advice “to go to bed” often carries with it a grave 

2 5 outlook in the mind of the patient. But he will have a better understanding 

of its significance and fear it less after a few days when he becomes aware 
of a distinct improvement. It is desirable to obtain as much mental and 
physical rest as possible, and for this at times it is wise to delay starting 
the entire course of treatment for a day or two so that the patient may take 
30 care of certain matters that would otherwise prey on his mind. 

This insistence on rest is surely another way of saying that 
effort is dangerous when a person has a diseased heart — ^the more 
advanced the disease the greater the danger, of course. Here, 
the 2^ost moHem findings disclosed advanced heart disease, and we 

3 5 know from the evidence of the plaintiff and deceased ^s fellow- 

worker, Wall, that he was experiencing distress for some weeks 
before the catastrophe ; indeed, that his mate did not allow him 
to use the heaviest hammer or push* the wheelbarrow. Death 
came after the greater part of the working-day had passed, during 
40 which he had been using a i6-lb. hammer in spawling stone, 
and we know that he died as he was using a 6-ib. hammer to strike 
the drill. Under these circumstances, the conclusion is irresistible 
that the end was hastened by the work he was doing. 

In reference to the views, expressed by Drs. Gilmour and 

4 5 Johnson, to the effect that there was no evidence to show that 

deceased had exerted himself during the day beyond the ordinary 
effort necessary for the work to which he had been accustomed, 

(22) Ante, -p, 22%, I, 40, 229, 11. 1-21. 
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it seems to me clear that labouring men do not maintain a u.mform 
effort throughout the day, but. that at interTals they make ' 
efforts severer than the ordinary. Watch a mail shove.lling earth 
in a cutting or siding. While he is wielding the shovel he is 
exerting himself vigorously, hut every now and then he • will 5 . 
straighten himself To the upright position. - He may even vary 
the work for a brief interval by .scraping the mud from Ms shovel, 
or he may slake his thirst. He ■ does this automatically, because, , ■ 
while he is working, nature gives the signal whenever he approaches 
the limit of his endurance- capacity. Exacitly the same principle 10 
obtains in a football match. The player ivho makes a brilliant 
run or othenvise exerts himself violently does not do so con- 
tinuously. Automaticall 3 ', he slackens pace when he feels that 
he has gone far enough. If this is so ivith men in the best of 
health, it must have greater application in the case of men with 15 
damaged hearts or otherwise suffering from some phjrgical dis- 
ability. Accordingty, I think the following paragraph from 
Frazer’s Tmurtia, Disease ^ Omipensation (1929), p. 116, most 
appropriate : 

MacKenzie points out that in the perfonnance of its work there are 20 
periods when the heart has relatively little to do, while there ai’e periods 
when it has to exercise its function to the fullest extent. During the latter 
periods the muscle requires a much greater amount of blood than during the 
periods of rest. To meat this varying demand the coronary arteries are made 
very distensible. The effect of atheroma or sclerosis of the artery tends to 25 
make of it a rigid tube, and the lumen of the artery may become reduced. 

It will thus be seen, he states, that diseased arteries, in preventing the 
increased flow of blood during effort, must lead to the impairment of the 
functional efficiency of the heart-muscle. 

Further, it must be borne in mind that work, which appears 30 
to be comparatively easy to those engaged in it at the beginning 
of the day, becomes more laborious as the day advances and the 
body wearies. It is well known that the labourer is less efficient 
at the end of the day’s work than he was at the beginning — that 
the last hour’s work is the least productive — and this explains 35 
why Brassey, the great railway contractor, found that his British 
navvies were more efficient than continental men who worked 
longer hours. When men know the length of the day’s work 
before them, they regulate their pace accordingly. In this con- 
nection, I have made a careful examination of the reported eases, 4 0 
both in the United Kingdom and in this country, in which heart 
disease was an element and in which the plaintiff succeeded, and 
I regard it as significant that in the majority of successful cases 
the fatality occurred in the afternoon, usually after the midday 
meal, and sometimes after the day’s work had concluded. In 45 
Whiteford v. The irm^(23), for example, the accident occurred 
(23) (1907) 10 C.L.R. 316, 
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after 2 'p.ia.5 and the medical witnesses attached importance to 
the fact that deceased had just had a full meal. In Fldneigmi 
V. Ackers, Whitley, and Co. (24) the deceased, a miner, complained 
of pain after he had helped to lift a derailed tub of coal He coii- 
5 tinued working until the end of the shift, and had resumed work 
next day, but was ailing, and after the shift had concluded he was 
walking homeward, when he fell dead, owing, as the post 
examination showed, to the bursting of the right auricle. In 
Doughton v. A, Hickman and Go,, Ltd. {25), the post mortem 
1 0 examination showed that deceased had suffered from fatty degenera- 
tion of the heart. His work had been to load a truck with heavy 
sacks, and then to push each laden truck some distance on rails. 
After having pushed a truck, he rested and died soon afterwards. 
He had had his dinner, and had resumed wmk at 2 p.m. In 
15 McArdle v. Swansea Harbour Trust(26), deceased had worked 
during the forenoon, removing heavy cases. ^ Having had his 
dinner, he resumed work handling lighter cases, and while so 
doing fell dead owing to the bursting of an aneurysm of the aorta. 
In James v. Partridge Jones and John Paton, Ltd.{21), deceased 
20 had suffered from disease of the coronary arteries. He had been 
engaged in the cleaning out of dross, which was heavy work. He 
sat down to rest, and within ten minutes was dead of angina 
pectoris. The death occurred at 12.30 p.m. In WhittU v. 
Ebhw Vale Steel, Iron, and Goal Go., Ltd.{2%), deceased had been a 
25 grease-boiler whose duty it was to see to the fires, throwing out 
the ashes, and fetching coal. He had also to carry grease to the 
boiler, and, after it had been heated, to place it into frames to cool. 
Thereafter, he had to divide it into blocks, and carry these to a 
w’ater-tank for further cooling. The cooling-process lasted three- 
3 0 quarters of an hour. His work necessitated a great deal of stooping, 
and the process of grease-boiling had to be repeated three or four 
times during the shift. He had complained to his panel doctor 
of pain in the region of the heart, and the doctor had advised him 
to stay away from w^ork. After resting a few days he resumed 
35 work, and started at 7 o’clock on the evening shift. He was 
seen alive at 5.20 a,m., and tw’-enty minutes later was found dead 
on the water-tank. Death was due to disease of the coronary 
arteries. In Moore v. Tredegar Iron and Goal Go., Ltd.{2%), 
a collier left home to commence work one evening in good health. 
40 Having completed his shift, he was found unconscious after having 

(24) (1926) 19 B.W.C.C. 399. (27) (1933) 26 B.W.C.C. 277, 

25 1913 6 B.W.C.C. 77. (28) [1936] 2 All E.R. 1221; 29 

26 1915 85 L.J.K.B, 783 ; 8 B.W.C.C. 179. 

BW.C.C.489. (29) (1938) 31 B.W.C.C. 359. 
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walked .1:90' yards from Ms . working-place on hm wb>j to the surface. . . 
He recovered and walked a short distance further, but collapsed: 
again and died, the eause of death being heart disease. , In one, ' 
case, which I- can recall, Venning v. WestfoH Coal Co., Lfd,{M), 
the worker commenced, work .at eight in, the momiiig and fell dead. , 5 
while at work late in the afternoon. 

Apart from .the recitation of the, foregoing cases, there is ample 
evidence to warrant judgment in favour ' of the plaint.i,ff. They ■ 
are interesting, however, and corroborative of her case. On the 
facts proved and on the authority of a long line of reported cases, 10 
I am bound to hold that Frederick Howard Jarvis, having met his 
death, as he did, %¥hile striking a drill with a fi-ib. hammer, died 
as a result of accident arising out of and in the course of Ms 
employment. It is now well settled that coronary thrombosis, 
in that effort is not the cause of its onset, cannot be an injury by ! 5 
accident. It appears not less clear that effort is a danger in every 
other kind of heart disease, and so nothing but the most con- 
vincing evidence would justify me in restricting further the ambit 
ofiiabihty. 

The widow accordingly is entitled to succeed. 20 

I award four years or 208 times the average W'eeMy earnings 
of the deceased, totalling £970 IBs. 4d. In addition, she is entitled 
to funeral expenses, £22' 5s. Bd.- ..I allow costs, £15 los., and £2 2s. 
each for the four medical witnesses called on her behalf. Should 
the lay witnesses be entitled to their expenses, these shall be 25 
settled by the Clerk of Awards. The compensation will .be paid 
to the Pubhe Trustee, pending the further order of this Court. 


J udgment accordtnglij. 


Solicitors for the plaintiff : F. H. Haigk (Auckland). 

Solicitors for the defendant : Buddie, Richniond, and Buddie 
(Auckland). 


(oO) Unrepoite<J. 


N.Z.L.G.B. 
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[IN THE COMPENSATION COURT.] 

WATSON V. NORTHCOTE BOROUGH. 

Workers\ Compensation — Accident Arising out of and in the Course of Employ- 
ment— Hernia—No Discomfort or Pain at Time of Special Effort- 
Continuation of Heavy Labour for Two Days afterwards — Subsequent 
Operation Onus of Proof wytsdischarged by Worker — Workej's^ Compensa- 
tion Act, 1922, s. 3. 

Where the onset of hernia is hastened by the effort of work, there 
naxist be some discomfort, if not pain, at the time of the effort. 

A worker stripping soil and clay from a quarry site and wheeling 
the spoil some distance along planks in a wheelbarrow had to give a 
heavy pull to bring the barrow on to a plank from which it sank to the 
axle in the spoil. At the time he felt nothing, but about half an hour 
later he experienced a slight pain in the groin and rested for twenty 
minutes. He made no complaint to his fellow-workers at lunch, about 
an hour after the pull on the barrow. When he reached home he 
noticed a swelling where he had felt the pain. He worked the whole 
of the following day and until midday on the day after that, when he 
reported to the foreman. On examination, he was found to have a 
left inguinal hernia, and was operated on with success. 

Held, That he had not discharged the burden of proof upon him, 
and that judgment must be for the defendant, 

Fenton Y, Thorley and Co., Ltd.{l), referred to. 

(1) 11908] A.O. 448 ; 5 W.C.C. 1. 

CLAIM FOB COMPENSATION under the Workers’ Compensa- 
tion Act, 1922. 

The plaintiff, a labourer, aged thirty-nine years, alleged that he 
suffered an accidental injury arising out of and in the course of 
5 his employment on Wednesday, September 13, 1939 — ^namely, 
a left inguinal hernia. The defence was that the hernial condition 
from which plaintiff suffered was not due to injury, but to causes 
purely congenital. 

The facts sufficiently appear from the judgment. 

10 Goldstine, for the defendant. The defence is that hernia was 
not caused by accident within the meaning of the statute, but 
was result of work involving strain performed over a period of 
time. The plaintiff cannot pin hernia to this particular strain 
on the particular day; hernia after this particular strain does 
^ 15 not necessarily indicate an accident. There must be a first 

occasion on which pain presents itself, whether it is due to 
particular strain or not, even in the case of herniae which are of 
gradual development. Plaintiff experienced the pain first, and seems 

15 


COMF. Ct, 
Auckland. 

1940 . 

April 22, 

0 ’Regan, J. 


238 


BUTTfiBWOETH’S LOCAL GOVERNMENT REPORTS. [1940] 


, Comp. Ct. 
1940. 

Watson 

V. 

Horthcotb 

...Bgeootgh. 


to ■ have looked for some strain that might have caused it and 
then decided that this was the particular one. Pain at the time 
of : the happening as essential to prove the connection is clearly r\ 

indicated hy medical opinion and even by statements made by 
the Court of Arbitration: see the oral judgment of Frazer, J., 5 

in Timms v. Marlborough County Council{l), in which he referred 
to the rules laid down by the Compensation Courts of the United 
States. These rules have been adopted by the Court of 
Arbitration : Macdonald's Workers' Compensation in 'New 
Zealand, 2nd Ed. 656, states that they are applicable here. In iO 
the course of his Judgment, His Honour says : Dealing with 
these particular rules, there must be some complaint of pain 
“ and some temporary cessation of work ’’ ; see, hereon, 
the article by Dr. Mayers, of the Division of Industrial Hygiene, 

New York, in Industrial Bulletin, June, 1939, under the heading 15 
of ‘'Mechanism of gradual production of hernia by successive 
“strains,’’ pp. 283-84, particularly para. 3; and the article on 
hernia by Dr. A. J. Trinca, M.D., P.R.C.S., Eng., issued by the 
Victorian Department of Accident Insurance. 

In the United States accident is not necessarily required, and 20 
compensation for hernia is given if the circumstances connected 
with the production of the hernia are in accordance with the rules 
mentioned. Upon the question of immediate intense pain, see 
Brme V. Bhire of Hampden{2) ; and see Macdonald's Workers' 
Compensation in New Zealand, 2nd Ed. 658, para. 2. 25 

Haigli, for the plaintiff, did not address the Court. 

Cur. adv. mlt. 

O’Esgan, J. The piamtiff stated that he w-as employed in 
stripping soil and clay from a quarry site. There were other 
men at work in the qu irry itself, but they w^ere below him and 30 
separated from him by the height of the quarry face, he alone 
being engaged m the work of stripping. He had to push the spoil 
some distance in a w^heelbarrow — ^he says about 300 ft.— and a 
planked wheel-w^ay extended the entire distance. For part of 
the distance the planks rested on the surface ; but elsewhere they 3 5 
resembled a bridge, inasmuch as they were raised 7 ft. or 8 ft. from 
the ground, and this portion was three planks wide. At the point 
where the alleged accident occurred there was but a single plank. 

At about 11 a.m. the laden barrow slipped off the last plank, and 
the wheel sank to the axle in the spoil. Necessarily a heavy pull 40 
was required to bring the barrow on to the end of the second last 

(1) TTnxeported : See MarJJborough (2) [1939] Arg. L.R. 500. 

Tirnos Newsp, ; December 12, 

1934. 
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plank. He neither experienced pain nor discomfort, either in 
the act of exerting himself or immediately afterwards, but about 
half an hour later he experienced a slight pam in the groin, which 
necessitated his resting about twenty minutes. The pain, he 
6 says, continued for some time longer, but evidently it was never 
severe, inasmuch as when he had lunch with the other men, about 
noon, he made no complaint whatever. After getting home in 
the evening, when he was changing his clothing, he fhst noticed 
a swelling in the part where’ he had felt the pain. His evidence 
10 was that he resumed work next day, as usual, but was unable to 
carry on, and that at midday he reported to the foreman, who 
took particulars, and later in the day the plaintiff consulted Dr. 
Dudding. I am satisfied that he is a truthful witness, but it was 
established beyond question during the hearing that his 
16 recollection was at fault in that the alleged accident reaUy 
occurred on Tuesday, September 12, 1939, not on the 13th, as 
alleged in the statement of claim, and that he worked the whole 
of the following day, and did not cease work rmtil midday on the 
14th. Thus, he worked forty-eight hours after the alleged 
20 accident. 

The plaintiff gave the correct date to Dr. Dudding when he 
saw that gentleman at his surgery on the 14th. Dr. Dudding 
found a left inguinal hernia, prescribed the wearing of a truss in 
the meantime, but counselled the radical operation as early as 
25 possible. The operation was, in fact, performed at the Auckland 
Public Hospital on October 21, 1939, having been delayed for 
lack of accommodation there, and plaintiff made a good 
and uneventful recovery. Dr. Dudding gave a certificate after 
examining him on September 14, in which he expressed the opinion 
30 that the stra.'n in pulling back the laden barrow, as described 
hereinbefore, was the exciting cause of the disablement. That 
view is confirmed by Mr. J. McMurray Cole, the surgeon who 
performed the operation. He agrees that the onset of the hernial 
condition is accompanied usually by pain, but is of opinion that 
36 there may be a small and painless protrusion only in the 
first instance, and that the same nought well become enlarged 
shortly afterwards, when pain would be experienced. That is to 
say, the abdominal waU may be weakened by an effort, 
and thereafter gradually give way, and Mr. Cole thmks that such 
40 is the history of this case. 

The plamtiff’s case is supported also by Mr. 6. D. Robb, 
surgeon, who made an examination on October 6, 1939. He 
heard the expert evidence hereinbefore reviewed, and expressed 
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.'Ms. 'agreement therewith. He withstood the ordeal of a searehing 
cross-examination by Mr. Goldstine, in a manner indicating that 
he was able to give arguments in support of Ms view. 

For' the defence, Mr. Donald Dixon McKenzie, surgeon, who 
' is on the staff of the Auckland Hospital, examined the plaintiff 5 
on April 16, 1940. The history of the case and a perusal of the 
post-operative findings satisfy him that it w^as a long-standing 
hernia, and he thinlis there is an incipient hernia on the other 
side, though the plaintiff’s witnesses were unable to find this. 

He holds — and in this connection there appears to be agreement — i 0 
that all indirect inguinal herniae are primarily due to a congenital 
defect. In the great majority of cases these develop and 
ultimately?' become manifest owing to the cumulative effect of the 
intra-abdominal pressure inseparable from daily life and as age 
advances. He concedes that there are cases where effort induces 15 
a sudden onset, but these are invariably a minority, and he holds 
that there must be pain and such a ‘‘general upset” that the 
victim will be indisposed immediately the protrusion occurs. He 
does not deny that in tMs case such a heavy lift and pull as that 
described by plaintiff might cause a sudden onset, but he is of 20 
opinion that such is not the case here, first, for the reason that 
the sufferer felt no pain at the time of the lift, and, secondly, 
because he worked forty-eight hours after the alleged strain. 

To the same effect is the evidence of another surgeon, Mr. 
Kenneth Mackenzie, who has been associated with the Auckland 25 
Hospital for twenty-six years. He heard the evidence and gave 
it as Ms view that, inasmuch as inguinal herniae are usually 
incidious and painless, there should be symptoms to mark the 
sudden onset where such occurs, and he admits that, in a limited 
class of case, it does occur. The following extract from Samiders 30 
Medical Atlas by Golehiewshi, wMch is reprinted in Macdonald's 
Workers' Compensation in New Zealand, 2nd Ed. 664, was put 
to the witness : — 

To justify the payment of insui-ance the hernia must l>e developed 
suddenly and be accompanied by intense pain. The sudden development 35 
of a hernia invariably causes pain of a character so intense as to be almost 
unbearable, to which the affected individual involuntarily gives expression, 
and which obliges him to interrupt his work, and to consult a physician at 
once. If no proof of this kind is forthcoming, it is to be presumed that the 
work, during the performance of which the descent of the hernia occurs, 40 
furnishes the occasion for the same, but does not act as its cause, and is, 
therefore, to be regarded as the cause leading to the discovery of the con- 
dition, not as the cause of the hernia itself. 

Mr. Mackenzie stated very frankly that, though he agreed 
that inguinal hernia may be due to a strain and in such event 45 
must develop suddenly, he could not agree that the pain must 
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necessarily be severe, as alleged in the foregoing extract. He 
had never seen a case causing such really agonizing pain, though 
there ina}^ be severe pain. He was satisfied that in such a case 
there must be pain enough to make the patient aware at once 
i that something serious had occurred. Further, the discomfort 
or pain would not be spasmodic, but continuous, and he thinks 
that, as plaintiff in this case continued using a pick and shovel 
and wheeling a laden barrow a considerable distance for forty- 
eight hours after the alleged strain, it is conclusive as showing 
10 that there was no sudden onset. Protrusion sufficient to be visible 
would be accompanied by some pain if it occurred suddenly. 

It appears beyond question that, generally speaking, hernia 
is primarily due to a congenital defect — areally a disease — of which 
the person so predisposed is usually unconscious until there 
15 appears some exterior indication. In popular language the 
condition is called rupture, but this term is misleading in that it 
suggests or imports some tearing or laceration. It appears to 
be common ground that, apart from the rare cases due to visible 
and external violence, there is no tearing, but really an extension 
20 by stretching of the imperfectly closed aperture in the abdominal 
wall. It appears that, during the greater part of the period of 
gestation, the testicles are in the abdomen of the male foetus. 
During the ninth month, they descend into the scrotum, passing 
through an opening in the abdominal wall, and this normally 
25 closes before birth, leaving a line or ‘‘dimple ” in the wall, but no 
structural weakness whatever. In a certain number of cases, 
however, usually about 10 per cent, of the male population, this 
opening does not close properly. In some the defect is greater 
than in others, but all people so afflicted will sooner or 
30 later develop herniae — some early in life, some late, and some 
when they are very aged. Any effort involving intra-abdominal 
pressure, and presumably all effort does, may hasten the protrusion, 
and it sometimes occurs accordingly when the subject is lifting a 
weight or otherwise exerting himself. Of late years much has 
35 been learned about hernia and the causes of its onset, and 
evidently research has been stimulated since the institution of 
workers’ compensation for accidental injuries. It is now well 
established that hernia may be an injury by accident, but, 
inasmuch as it is not necessarily so caused, this type of case has 
40 led to much litigation, and, as each case necessarily depends 
mainly on its own facts, the reported cases do not help very much. 
From an evidential point of view the ideal case was Fenton v, 
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■Comp. Ct. gf attempting to turn a ■wheel which had become 

clogged. While doing so, he collapsed owing to an inguinal 

Watson herjoia, and lie was immediately disabled. His case was con- 
ISTobthcote because the facts were denied, but for the reason that 

Boboxjgh. ‘^ accident ’’ had previously been held to involve a disability due 5 
■O’R-mAN J violent, visible, and external agency. The House of 

' Lords held that there may be injury by accident by any 

unexpected or undesigned agency due to the employment, and 
without external violence or impact. 

A hernia that runs its course and develops without strain of I§ 
any kind may be quite painless, though the protrusion will 
ultimately cause discomfort enough to make the subject aware 
of it, and it may lead to other complications. It appears clear, 
however, that where the onset is hastened by effort, there must 
be pain, and the reported cases indicate that there is usually 1 5 
disablement at or about the same time. One has to read the 
reported cases with caution, for the reason that of late years 
stricter inquiries have been made, and it may well be that some 
of the earlier cases are no longer authoritative. 

In view of Mr. Kenneth Mackenzie’s evidence, that he had 20 
never experienced cases of pain so severe as that described in the 
paragraph from Saunders Medical Atlas by Golebiewski{2), the 
following extract from 6 British Emyclopaedia of Medical Practice 
(1937)^ 475, is interesting : — 

As a rale hernia is associated with discomfort rather than pain, though 25 
colic and slight nausea often occur when the hernia is down. Sometimes 
the pain and discomfort are not referred to the hernia, but there is dragging 
pain about the umbilicus, or a pain in the back described as “ lumbago.’* 

That there must be some discomfort associated with the onset, 
however, appears conclusive j&rom a perusal of many of the 30 
reported cases. It is always for the plaintiff to prove his case, 
and it would appear that the burden is more than usually onerous 
in hernia cases. Here, it is clear that the plaintiff did not suffer 
continuous pain in that he continued at heavy laborious work 
for two days after the incident, and was not laid aside until forty- 35 
eight hours had elapsed. That he did not experience pain until 
half an hour afterwards may well be due, as Mr. Cole has so well 
put it, to the fact that the protrusion augmented after the onset, 
but I must hold that the effort of heavy labour having been 
continued so long afterwards, coupled with the fact that plaintiff 40 
I admittedly made no mention of what had occurred to his fellow- 

I workers when they took their midday meal together one hour 

i after the incident, is conclusive against his case. 
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Accordingly, judgment must be for the defendant, to whom 
j leave is reserved to apply for costs. 

Judgment for the defendaM. 

Solicitor for the plaintiff : F. H. Haigh (Auckland). 
Solicitors for the defendant ; Goldstine, O’Donnell, and Wilson 
(Auckland). 
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[IN THE SUPREME COURT.] 

BLENHEIM BOEOUGH AND WAIRAU 
RIVER BOARD v. BRITISH PAVEMENTS 
(CANTERBURY), LIMITED. 


S.O. 

Blenheim. 

1940. 

March 5 ; 
June 15, 


Local AiUhorities — River Board — Contract — Removal of Shingle by Company Smith^ J. 
for Road Works with consent of Board's Inspector in Public Interest — 

No Contract — Company bona fide Trespasser — Whether Action for Con- 
version lay — Damages — Basis for Assessment. 

The plaintiffs Joined in an action against the defendant, claiming 
(alternatively, separately, and together) damages for conversion by the 
removal of a quantity of shingle from the bed of the T. River. The 
legal relationship of the one plaintiff to the other in the control of the 
river was not in dispute between them ; and, for the pii^oses of the 
action, the learned Judge held that the Borough Council was bound 
by the lawful acts of the River Board in controlling and protecting the 
bed of the river. 

The defendant company wanted shingle for the purpose of road work 
in the neighbourhood. Its foreman saw the inspector of the River Board 
• and obtained his permission to take the shingle without cost to the 
defendant from where the inspector wanted it removed for the purpose 
of eliminating a bend in the river. The removal was supervised or 
directed by the inspector and was in the public interest. 

Held, 1, That there was no contract between the Board and the 
defendant for the removal of the shingle, which was taken without 
tbft Iftffal authority of the Board. 
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2. That the defendant .was a trespasser which had mted: bona fide 
in the belief that it had a right to do what it did. 

Ashbury Railway Carriage arid Iron Co, i Ltd,. V. Ridie{l) Mac> 
gregor v. Dover and Deal Railway Co.{2) ; and G-lomester 
County Bank v. Rudry Morthyr Steam and House Coal 
Colliery 00.(3), applied. 

3. That an action for conversion w’^ould lie. 

Akikouka River Board v. Wairarapa South Countyii] applied. 
J'owe.s V. ^ooda^(5) referred to. 

4. That the bas.is for assessment of damages was the sana.© as in 
an action for the removal of minerals snch as coal by mmnthorized 
mining. 

IFood V. Mofewood{6) applied. 

Hilton V. Woods{l) ; Jegon v, Vivian{$) ; In re United Merthyr 
Collieries (70.(9); Livingstone v, Eawyards Coal 6b.(10) ; 
and Qlenwood Lumber (7o., Ltd. v. Phillip8(ll), referred to. 

5. That, on either of the methods of assessment used in connec- 
tion with that basis, there was no e^ddence on which damages conid be 
assessed. 

Judgment was therefore entered for the defendant company, 

(1) (187S) L.R, 7 H.L. 653. (7) (1867) L.R. 4 Eq. 432, 440, 441. 

(2) (1852) 18 Q.B.D. 612, 631. (8) (1871) L.B. 6 Ch. 742. 

(3) [1895] 1 Ch. 629, 632. (9) (1872) L.R. 15 Eq. 46. 

(4) [1926] N.Z.L.R. 182 ; G.L.R. 1. (10) (1880) 5 App. Cas. 25. 

(5) (1842) 8 M. & W. 145 ; 151 E.E, 985. (11) [1904] A.C. 405. 

(6) (1841) 3 Q.B.B. 440, 441 ; 114 E.R. 

0/0, 576. 


ACTIOISI, in which the Borough of Blenheim and the Wairau 
River Board joined as plaintiffs against the defendant company 
to claim damages for the removal of a quantity of shingle from 
the bed of the Taylor River. 

Three causes of action were alternatively alleged. 5 

On the first, the plaintiffs claimed that the Borough Council 
was the owner of parts of Sections 6, 8, and 28 in the District of 
Omaka, through which the Taylor River runs. They claimed 
that the River Board was the controlling authority of the Tayloi’ 

River, and that the defendant took and removed from the said 10 
land 10,228 yards of shingle, the property of the Borough Council, 
and converted the same to its own use. On this cause of action, 
it was the Borough Council which claimed damages for con- 
version, amounting to £170 9s. 4d. 1 

On the second cause of action, the plaintiffs repeated i 5 
the allegations as to the ownership of the land and power of 
control, and then alleged that the bed of the Taylor River running 
through the aforesaid lands was vested in the River Board for 
the purposes of the River Boards Act, 1908. They, therefore, 
claimed that the shingle removed by the defendant was the Joint 20 
property of the Borough Cotmeil and the River Board, and both 
claimed damages for conversion. 
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On the third cause of action, the plaintiffs repeated the 
aUegation as to ownership of the land, but said that the bed of 
the river was nested in the plaintiff Board for the purposes of the 
Act. On this cause of action the River Board alone claimed 

.0 aamages for conversion. ' 

^ The defendant company made a general denial of the allega* 
tions of the plaintiffs, and pleaded as an affiimative defence that, 
in carrying out any works on the land in question, it did so 
lawfully and by the leave and license and under the direction of 
10 the Eiver^ Board in pursuance of the purposes of the Board in 
straightening, controlling, or improving the course of the Taylor 
River, and upon conditions not requiring any payment by the 
defendant company to either of the plaintiffs. The defendant 
also pleaded that neither of the plaintiffs had suffered any loss 
1^ or damage. 

Ncttlum, for the plaintiffs. The right of the River Board is 
in the nature of an easement : Kingdon v. Hutt River Board{l). 
Subject to this, the owner has full rights, save that he may not 
remove shingle without the consent of the Board : Public Works 
20 Act, 1928, s. 202. [Evidence was then called.] 

Brassmgton, for the defendant company, moved for judgment 
as against the two plaintiffs, on the grounds that, as to the River 
Board, there was no evidence to support any claim for damages ; 
and, as to the Borough, the defendant company was excused by 
25 consent : see Ahihouka River Board v. Wairarapa South 
County {2). The River Board cannot recover damages for 
conversion. The plaintiffs had sued in conversion instead of 
trespass ; here, the measure of damage would be the difference 
in value between the land before and after the damage : cf. BulUn 
30 and Leake's Precedents of Pleading, 9th Ed. 350. 


Nathan, for the plaintiffs, to oppose. It is admitted that 
the River Board has control, but the owner is entitled to shingle 
at all times and to remove it if the River Board consents : 
Johnston and Sons, Ltd. v. Waikiwi River Board{S). A River 
35 Board has power only to do what is necessary, as distinct from 
what is advisable. [The Court decided to hear the whole case, 
and the evidence was proceeded with.] 

-Vv::. 


(1) (1904) 25 N.Z.L.R. 146 ; 

G.L.R. 634. 


(2) [1926] N.Z.L.E. 182, 187; 

G.L.R. 1, 4. 

(3) [1923] N.Z.L.R. 9 ; G.L.R. 26. 
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Brassington, for tlie defendant company, 'The claim is dis- 
puted partly on account of public policy. On the facts, the River 
Board gave authority; and, ■ therefore, there is no, evidence 
justifying damages for the River Board. 

'As 'to the borough, (a) the facts show that the borough has g 
not in the past charged royalties ; (b) the proper claim is one for 
trespass ; (c) the sole remedy is damages for injury to reversionary 
interest because there is a tenant in possession: see cl.' 9 of the 
lease ; and (d) if the remedy is conversion of chattels, the action 
should be by the tenant, because the tenant has the whole |0 
possession : see 7 Holdsworth's History of English 'Law, 418. 

The true principle of damages is given in Jones v. Gooday{4:) : 
see Higgon v. Mortimer{5) ; and Mayne on Damages, 10th Ed. 

424, If there were a trespass, then damages can only be nominal 
and at most only compensatory of actual loss. The defendant ig 
company did everything normally done, but it did not suspect 
the borough was the owner : see the various Proclamations 
relating to the land; River Boards Act, 1908, s. 75 ; Atkyrmy* 
General v. Wairau JRiver Board(6} ; Hawke's Bay River Board v. 
Thompson{7) ; and Gray v. Urguhart{S), The only proper way 20 
of defining the title of the River Board is to say that it is an ease- 
ment in gross. It is admitted that the right to take shingle is a 
profit d prendre, and is not a mere right of acquisition by custom 
or prescription. 

Nathan, in reply. It is within the contemplation of the law 25 
(statutes and Proclamations dealing with the land) that the gravel 
is severable, and is paid for as such. An action in trover and 
detinue lies for fixtures after severance : SB Halshury's Laws of 
England, 2nd Ed. 51, 52 (p). Shingle is dealt with in commerce, 
and therefore can be the subject of conversion. The reservation 30 
made in the tenancy gives the borough a right to sue for shingle 
removed without the borough’s authority. 

Kingdon v. Hutt River Board(9) shows that the right given 
to a River Board is only a right to exercise its powers itself. A 
contractor has no right in the materials removed from the bed : 3 5 
Johnston and Sons, Ltd, v. Waikiwi River Board{l0), Section 201 
of the Public Works Act, 1928, therefore does not authorize the 

(4) (1842) 9 M. & W, 736; 162 (7) [1916] N.Z.L.R. 1198; [1917] 

E.R. 311. G.L.R. 14. 

(5) (1834) 6 C. & P. 616 ; 172 E.R. (8) (1910) £0 N.Z.L.R. :^03 ; 13 

1389. G.L.R. 406, 408, 

(6) [1930] N.Z.L.R. 841, 842, 854; (9) (1904) 25 N.Z.L.R. 145; 7 

G.L.R. 279, 280, 447, 452. G.L.R. 634. 

10) [1923] N.Z.L.R. 9; G.L.R. 26. 
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taking. Dis^sal must form part of a River Board’s ordinary 

functions, but this only if it authorizes the removal for its own 

purposes. 

Cur. aiv. vult. 


5 Smith, J. The Borough Council rests its title to the land on 
two Proclamations. One part of the land, coloured green on the 
plan put in evidence, was comprised in a Proclamation made 
under the Public Works Act, 1894 : see 1897 New Zealand Gazette, 
1983, 1984. Pursuant to s. 18 of the PubKc Works Act, 1894, 
10 the effect of the Proclamation was to vest the land taken abso- 
lutely in fee-simple in the Blenheim Borough Council, discharged 
from all mortgages, charges, claims, estates, or interests of 
whatever kind for the public use named in the Proclamation— 
viz,, river-protection works.’* TMs Proclamation was registered 
I 5 in the Land Transfer Office, 

The remaining part of the land is coloured red on the plan. 
This land was first dealt with under Part VIII of the Land Act, 
1892, dealing with reserves. Under s. 235 the Governor had 
power to reserve from sale temporarily any Crown lands required 
20 for certain purposes, including '‘ the improvement and protection 
" of rivers.” The land coloured red was temporarily reserved 
under this power, and then pursuant to the powers conferred by 
s, 236 of the Act by notice dated STovember 26, 1898, permanently 
reserved by the publication of a notice in the New Zealand Gazette : 
25 see 1898 New Zealand Gazette, 1948, 1949. The purpose for 
which the land was expressed to be reserved was " river protection.” 
The effect of this notice is expressed by s. 237 of the Land Act, 
1892. The land became dedicated to the purpose for which it 
was reserved, and it could at any time thereafter be granted for 
30 such purpose in fee-simple or disposed of ha any other manner 
as for the public interest^ might seem best, subject to the con- 
dition that it should be held in trust for the purpose for which it 
was reserved, unless such purpose was lawfully changed. Pur- 
suant to this power and to s. 4 of the Public Reserves Act, 1881, 
3 0 this permanent reserve was vested in the Corporation of the Town 
of Blenheim "in trust for river-protection purposes.” This was 
done by Order in Council dated April 25, 1899 {1899 New Zealand 
Gazette, 855, 856). This grant was not registered under the Land 
Transfer Act pursuant to the power conferred by s. 11 (ff) of the 
40 Act of 1881, but that power was permissive.; Under s. 20 of the 
Public Reserves Act, 1881, and the following sections, the local 
body had power to lease the land and the Borough Council has 


8 . 0 . 

1940 . 

v. 

Blenheim 

BoRocrciii 

A.Nl> 

VVaihau 

River 

Board 

V. 

Bitri’isit 
Pavements 
(Canter- 
bury), Ltd. 


248 


BtTTTEEWOBTH’S LOCAL GOVERNMENT REPORTS. [ 1940 ] 


'S.C. 

1940. 

Blenheim 
BOBOUaH 
^ . AND : 

Waxraxj 

Riveb 

Board 

V, 

Bbitish ' ' 
Pavements 
(Canter- 
bury) , Ltd. 

Smith, J. 






leased this land. Nc contention has been put forward that 
subsequent statutory provisions have altered the rights of the 
borough. Subject to the matter of the relationship of the Borough 
Council to the River Board, with which I am about to deal for the 
purposes of this action, the land must be taken to have remained ' 5 
vested in the Borough Council in trust for river-protection purposes 
and to be subject to the statutory powers of leasing. Part of the 
land is at present leased from year to year. 

There are statements in the judgments in Attorney -.General v, 
Waifo/ii River Board [1], to which I have been referred by counsel iq. 
for the defendant, which show that from about the year 1890 
onwards various River Boards maintained protective works in the 
Wairau District, but there is no evidence before me to show 
whether at the time the land now in question was vested in the 
Blenheim Borough Council there was also a River Board exercising i 5. 
jurisdiction over the same land. Whether there was or not, it 
is clear that in the years 1921 and 1922 various River Boards which 
carried out river-protection work in the Wairau Plain were united 
in the Wairau River Board by Orders in Council made pursuant 
to the River Boards Act, 1908, and its amendments : see 1921 20* 
New Zealand Gazette^ 1691, 1692, 1693, and 1922 New Zealand 
Gazette, 1636, 1637. The whole of the land now in question was 
included in the district of the Wairau River Board. Under the 
Order in Council of 1922, the Borough of Blenheim was created 
a subdivision of the Wairau River District. The effect of this was 25 
to give the Borough certain powers of voting for the members of 
the Wairau River Board : see s, 6 {ff) of the River Boards Act, 
1908, and Attorney- General v. Hntt River Board{2). 

The relationship of the borough to the Wairau River Board 
in the control of the river since the year 1922 has not been set 30 
before the Court in detail. This was no doubt considered unneces- 


sary, as the plaintiffs allege on their first cause of action that, 
though the Borough Council is the owner of the lands through 
which the Taylor River runs, the River Board is the controlling 
authority of the Taylor River. On their second and third causes 35 
of action, they also allege that, though the plaintiff is the owner 
of the lands through which the Taylor River runs, the bed of the 
Taylor River is vested in the River Board for the purposes of the 
River Boards Act, 1908. These pleadings render it unnecessary 
for me to consider the legal relationship of the one plaintiff to the 40 
other in the control of the river. Indeed, if the parties were at 
issue upon that relationship, I do not think it would he proper 

(1) [1930] N.Z.L.B. 841, 842, 854 ; (2) (1899) 18 N.Z.L.R. 162. 

G.L.R. 279, 280, 447, 452. 
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tlia.t the qiiestlo.!!; should be Itigated in' this action/ between the SXt 
two parties as Joint plaintiffs. If the^ relationship were in dispute, 
it should !)e litigated between the Borough CouiicU and the River Blmiim 
B oard as opposing parties. Bor the purposes of this action, Bobouoh 
5 then, I must hold that the Borough Council is bound by the lawful wmkau 
acts of the River Board in controlling and protecting the bed of the 
Taylor River. • • •, 

The next question is whether the River Board ever authorized 
the defendant company to take the shingle in a manner legally 
10 binding upon the River Board. On the facts, I find that the Ltd. 

defendant company’s foreman, Mr. McKee, telephoned to the 

inspector of the Wairau River Board, IVIr. Marshall, early in 

December, 1938, asking permission to obtain shingle from the 
Taylor River-bed. It is in dispute whether the defendant company 
15 had actually started to take shingle from the river-bed before or 
after this conversation. The evidence of the defendant’s foreman, 

Mr. McKee, is precise, and I think that permission was obtained 
from the inspector before the defendant’s excavator arrived. 

In any event, it is clear that the conversation occurred about the 
20 beginning of operations, and also that on the morning after it 
occurred the inspector met the foreman at the river-bed. The 
defendant company wanted the shingle for the purpose of road 
works for which it had contracted in the neighbourhood. The 
inspector saw the advantage of having a nasty bend in the river 
25 removed, and he told the foreman that if the defendant company 
would take the metal from where the inspector wanted it removed 
it would cost the company nothiug. This meant that no royalties 
would he claimed. The inspector then took the foreman down 
stream, instead of up stream where the foreman wished to go, j 

30 and the company took the metal from where it was directed by the 

inspector, who was thereafter frequently on the Job supervising j 

and directing. Some of the shingle which was taken, though j 

in the bed of the river, had grass growing on it. This land was | 

included in the land leased by the borough from year to year. j 

35 The lease includes a provision enabling the Borough Council or its j 

agents to enter at all times to make or repaii* any river-protective 
works on the lands leased or adjacent thereto. I 

I accept the evidence that the removal of the bend as directed 
by the River Board’s inspector has much improved the river for 
40 the purposes of river protection. The inspector himself says 
that the removal of the gravel was definitely in the public interest. 

There can be no doubt that, if the River Board is bound by the 
actions of its inspector, the River Board can make no claim against 
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the defendant eompaiiy in respect of the shingle removed by it, 
and the^ Borough Council, as I have stated, would be bound by 
the actions of the River Board. 

Upon my view of the evidence,- it would be a hardship on the 
defendant company to hold that it took the shingle without the 5 
lawful - authority of the River Board. Yet iny opinion is that it ■ 
did so. The River Board is a statutory corporation created for 
specific purposes. Its powers . are limited and circumscribed by 
the statute creating it. What is not expressly or impliedly 
authorized is to be taken as prohibited ; Ashbury .Railway Carriage 1 ^ 
and Iron Co., Ltd. v. RicMei^) ; and see also 8 Halshurt/s Laws 
of England; 2nd Ed. 72. By s. 67 of the River Boards Act, 1908, 
the Board has power to contract with any person for doing an^Tthing 
which the Board is authorized to do by any statute or which is 
necessary for the purposes of the River Boards Act. Sections 68 
and 69 determine the way in which the Board may enter into 
contracts. It has not been suggested by any party that there 
was any contract between the Board and the defendant company, 
and I think the assumption that there was no contract is correct. 
There was no contract in writing, and, if it were suggested that the ^ ^ 
inspector made a verbal contract on behalf of the Board for a 
sum not exceeding £20, the suggestion would not be tenable because, 
apart from the question of the value of the contract, a verbal 
contract must be made either by the chairman or by any two 
members of the Board on behalf and by direction of the Board. 

I conclude, therefore, that there was no contract between the 
River Board and the defendant company for the removal of the 
shingle. 

The other method available to the Board for carrying out its 
duties is the performance of work by itself, its servants, or work- 
men. The defendant company was not a servant of the Board, 

It must foUow that although the inspector gave directions to the 
defendant company as to where it was to take the shingle, the com- 
pany took the shingle without the legal authority of the Board. 

The defendant cannot in law complain of this, because, where 
a corporation is constituted by a public Act of Parliament, all per- 
sons are presumed to know the nature and extent of its powers : 
Macgregor Y. Dover and Deal Railway Co. {4) and Gloucester County 
Bank v. Rudry Mortliyr Steam and House Coal Colliery Co.(5). 

The River Board is in law entitled to say that notwithstanding the 
action of its inspector it is not bound by his action. The River 

(3) (1873) L.B. 7 H.L. 653. (5) [1895] 1 Cb. 629, 632. 

(4) (1852) 18 Q.B.I). 612, 63L 
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Board has said this and has repudiated its inspector by ipining 
witt the Borough CouncU in this proceeding, and its claim and the 
claim of the Borough Council must be considered upon their 

legal merits. 

5 A material qtiestioE is whether the defendant company acted 
immjide. In my view, it plainly did. Although the inspector 
could not in law bind the Eiver Board, the authority which he 
purported to give is relevant to the question of the defendant's 
good faith. On the evidence, I find that the defendant had no 
10 knowledge of any claims by the Borough Councd in respect of the 
river-bed, and that it considered, through its responsible officers, 
that it had obtained proper authority to do what it did from the 
only controlling body of which it had' knowledge. The company 
was therefore in the position of a trespasser who acted fairly and 
1 i honestly in the full belief that he had a right to do what he did. 

The remedies available against such a person vary according 
to the legal interest of the plaintiff. The person entitled to 
possession may sue in trespass, and the person entitled to a 
reversionary interest may sue for damages to that interest. In 
20 the present case, neither plaintiff claims any such remedy. Thus, 
any claim which the Borough Council might have for damage to 
its reversionary interest in the land leased, some of which was in 
poor grass, does not arise. Each plaintiff claims, either separately 
or jointly, for damages for conversion of the shingle. That is a 
25 claim in respect of goods, though the goods were created and 
obtained by excavating land. Mr. Brassington contended that, 
if any remedy existed, trespass was the only remedy, and he 
relied on the case of Jones v. Gooday{6) as showing that the proper 
measure of damages was the value to the plaintiff of the land 
3 0 removed, not the expense of restoring it to its original condition. 
I think, however, that an action for damages for conversion would 
lie. A possessory title is sufficient to support such an action. 
In Ahikouka Biver Board v. Wairarapa South County{l), Ostler^ J., 
held that a River Board has sufficient property in the shingle in 
3 0 that part of the river-bed within its boundary to be able to recover 
damages for its conversion. In the present case, it is sufficient 
for me to say that one or other of the plaintiffs must have, as 
against the defendant company, a right to the possession of the 
shingle. 

40 The basis for the assessment of damages for the removal of 
such shingle seems to me to be the same as in an action for the 

(6) (1842) 8 M. & W* 145; Ul (7) [1926] H.Z.L.R. 182 j GX.R. 1. 

E,R. 985. 
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removal of miiierais siicli as coal by onautlaorized mming. In 
snch. eases, a clear distinction is drawn between a defendant who 
is a mere wrongdoer and one who has acted bona fide in the belief 
that he w^as entitled to do what he did. This distinction w^as 
first made by Parke, B., in Wood v. Morewood{S), where he dis~ 5 
tinguished his own ruling in Martin v. Porter {%), The distinction 

so made has been followed in subsequent cases, which are 
collected in Mayne on Damages, 10th Ed. 379 {ff), and I need refer 
only to Hilton v. lf<?odeS(10) ; Jegon v. Fmem(ll) ; In ?*6 United 
Merthyr Collieries Co,{l2 ) ; Livingstone v. Rawyards Coal Co.{l3 ) ; 10 
and Glenwood Lumber Co,, Ltd, v. PMllvps(l4), One way of 
stating the principle so established is that the plaintiff is only 
to recover against a person trespassing in good faith what would 
have been a fair price if the wrongdoer had bought the coal while 
it was yet a portion of the land just as you would buy it if you 15 
were bu 3 dng a coalfield. That means that a purchaser in assessing 
what he would give for the coal would take into account his costs 
of severance and probably his profit : see Mayne on Damages, 

10th Ed. 381. On such a basis a royalty could be assessed. 
Another way of stating the principle is that the bona fide trespasser 20 
must pay the market value at the pit’s mouth, less actual dis- 
bursements for severing and bringing it to bank. This would 
place the owner in the same position as if he had himself severed 
and raised the coal. The difference between the two methods of 
assessment is that one allows for a reasonable profit and the other 25 
does not. 

In this case, I do not need to decide which of these methods 
would represent the appropriate measure of damages, because 
there is no evidence upon which damages can be assessed in favour 
of either plaintiffs upon either basis. There is no evidence at all 30 
to assess the damages upon the basis of the value of the shingle 
less costs of severing and removing it. There is no sufficient 
evidence as to what royalty could have been reasonably obtained 
for the removal of this particular shingle. The clerk to the River 
Board gave evidence that in some cases for similar shingle 3d. 35 
per yard was charged. He said that in other cases the Board 
is glad to get rid of the shingle. There was one such case where 
they charged only a penny and another such case m which they 
did not charge at all. The Board’s inspector apparently thought 

(8) (1841) 3 Q.B. 440, 441 ; 114(11) (1872) L.R, 15 Eq. 46. 

E.R. 575, 576. (12) (1871) L.R. 6 Ch. 742. 

(9) (1839) 5 M. & W. 352; 161 (13) (1880) 5 App. Gas. 25. 

E.R. 149. (14) [1904] A.C. 405. 

(10) (1867) L.R. 4 Eq. 432, 440, 441. 
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. that the remo¥al of this particular shingle withont^ the paymeiit 
of any royalty was an adequate consideration for the ad¥antage 
the Board -would get in the improyement of the river-bed for its 
purposes. Accordingly there -is no evidence upon which damages 
5 can be assessed. , 

Counsel for the plaintiff explained that the action had been 
brought largely .for the p-nrpose of having the legal position 
cleared up. I do not think it desirable, however, that I should 
attempt to go beyond the conclusion which I have reached on the 
10 pleadings and on the facts in this action. In my opinion, the 
proper course to take to give effect to that conclusion is to enter 
Judgment for the defendant company, but without costs to any 
party.' 

Judgment accordingly. 

Solicitor for the plamtiff : A. (7. (Blenheim). 

Solcitor for the defendant company : A, 0, Brasaington 
(Christchurch).'',' 
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SIMMONDS tJ. DANNEV’IRKE BOROUGH. 


May 32. 
OSTIEB, J. 


Public Works — Ooiiipensation — Notice that Claim not Admitted — Jurisdiction — 
Power of Court before or after Filing of Claim to allow further Time to 
give Notice of Non-admission of Claim — Public Works Act^ 192 S, s. 63. 


Section 53 (5) of the Public Works Act, 1928, gives tlie Court 
power, either before or after the claim has beeti filed in accordance 
with s. 53 (a), to allow further time within which the respondent may 
give the notice referred to in the section that it does not admit the 
claimant’s claim. 


MOTION by the respondent for an order granting it further time 
in which to give notice of non-admission of claim. 

This was a claim under the Public Works Act, 1928, made by 
the claimant on December 18, 1939. Section 53 of the Public 
Works Act, 1928, provides for a notice in writing to the claimant 5 
by the respondent within sixty days after receiving the claim 
that it does not admit the claim. The requisite notice was not 
given to claimant until May 20, 1940, although in the meantime 
negotiations for settlement had been entered into by the parties. 

Respondent alleged that, during the course of the negotiations, 1 0 
claimant stated that in the event of a permit being granted 
allowing him to rebuild an office on his property contrary to the 
provisions of the town-planning scheme, out of the operation of 
which the claim arose, he would withdraw his claim for compensa- 
tion. Claimant denied this allegation. 1 5 

On March 12 claimant instructed his solicitor to file his claim 
pursuant to the provisions of s. 53, and he was vsubsequently 
advised that, in the event of his claim being filed, respondent 
proposed to apply for leave to set aside the award, and requested 
that the filing of the claim be postponed. Claimant postponed 20 
filing the claim accordingly. 

Respondent applied to the Court for an order granting it 
further time within which it might give a notice of non-admission 
of claim to claimant. 


Biss, for the claimant, to oppose. The claimant has done 25 
ail that he is required to do under the Act. He is not obliged 
immediately to file his claim in the Supreme Court, and thus give 
it the effect of an award, if the respondent does not within sixty 


N.Z.L.G.B. 


8 U P B E M E C 0 U K T. 


265 


days after receiving the claim give notice of non-admission : see 

8 . 53 (ffi) of the Public Works Act, 1927. Upon the fUing of the **^'*“- 

claim, it has the effect of an award “ unless the filing thereof is Sw^ds 

set aside, as hereinafter provided.” ■ 

5 Section 63 (b) is available to a respondent only when a ^bIIZZ. 
claimant has exercised his right under s. 53 (a). The powers 
given to the Court by s. 53 (5) are cumuiative, not alternative. 

These powers are : (a) To set aside the filing of the claim ; ( 6 ) if 
necessary, to stay or set aside any proceedings subsequent to the 
1 0 fiMng of the claim ; and (c) to allow further time to the respondent 
to give notice of non-admission. If these powers were given to 
the Court in the alternative, and the Court exercised only the first 
of them — ^that is, set aside the filing of the claim— the claimant 
would be without a remedy, even though he had done ever 3 fthing 
1 $ which the Act requires him to do, because under s. 54 , a claimant 
cannot file his notice that he requires his claim heard by a 
Compensation Court until the respondent has given his notice 
of non-admission of the claim. If the Court exercises its power 
under s. 53 ( 6 ) and sets aside the filing of the claim, it must of 
20 necessity appoint a time within which the respondent is to file 
notice of non-admission, otherwise grave injustice would be done 
to a claimant who had been guilty of no negligence or default. 

In DonaU v. Mayor, dsc,, of Mastert(m{l), the claim had already 
been filed by the claimant. In this case, the application by the 
25 respondent is premature. 

In any event, the Court should not in this case exercise its 
discretion in favour of the respondent. Its neglect has caused 
the present position to arise. As shown by the affidavits, 
negotiations are being conducted in an endeavour to settle the 
30 claim. Such being the case, the respondent should not be armed 
with an order on this motion, which must prejudice the claimant 
in the negotiations. The Court has a discretion under s. 53 (h). 

The respondent can always renew the present application I f and 
when the claimant files his claim. 

35 

O'Shea, for the respondent, in support. The powers contained 
in s. 53 of the Public Works Act, 1928, are distinct and separate. 

Paragraphs (a) and ( 6 ) must be read independently, and para. ( 6 ) 

} must be split up into two parts, as follows : (i) The Supreme 

40 Court may, if it appears reasonable to do so, and on such terms 
as to costs and otherwise as the Court deems just, set aside the 
filing of the claim and if necessary stay or set aside any 
(1) [1921] aL.B. 12. 
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proceedings , subsequent 40 tbe, filing of tbe claim ;" and (ii) the 
Supreme Court may allow further time .within which , the ' 
respondent, if it appears reasonable sO' to do 'and on such .terms: *1 

.as to costs or otherwise as the Court deems just, may gi.¥e the 
notice referred to in this sectio.n. These two parts must be read ,5 
separately, . because the -word “may’’ is not repeated .before the 
words “stay” or “set aside.” The notice of Hon-adinission 
. should' be seiwed and filed., and at the same, time proceedings for . 
extending the time for servmg the notice of non-admission should 
be filed. If the notice of non-admission previously served is held |0 . 
by the Court to be unauthorized, it will be merely a nullity and a 
further notice of non-admission can be filed. The section can 
be read in such a way as to giye the Corporation relief before the 
claim is filed. Therefore, that course should be adopted, because, 
if the statute is so interpreted, the evil that existed would be more 15 
effectively and expeditiously got rid of: see Donald v. Mayor ^ 

<ec., 0/ McL8terton{2), where it is shown that the claimant’s solicitors 
should have intimated to the Council that it would file a claim 
unless a notice of non-admission were filed. 

The amendment of 1909 was passed in consequence of the 20 
result of Lloyd v. Mayor ^ <§c., of Wellington, Joknstcm v. Same{Z) ; 
and effect was given by the Legislature to the interpretation by 
JEdtoards, J.(4), of s. 44 of the Public Works Act, 1894 (reproduced 
in s. 45 of the Public Works Act, 1908) (Puhoi Mood Board v. 
8traka{6) was referred to)(6). Although the Court came to the 25 
right decision, the claimant had merely a right to require his claim 
to be heard ; the order of the Court affected that, but the statute 
could not go further under any interpretation. On appeal, In 
Wellington City Corporation v. Lloyd, Same v. Johmto 7 i{l), the 
Privy Council indieated that probably the statement of the learned 30 
Judge went too far when he referred to an abuse of the process 
of Court(8) ; but it can be clearly said that the property owners 
exercised their rights to the limit. 

Therefore, in view of the wordmg of the statute of 1909, and 

a comparison of it with the wordmg of the motion(9), it follows 35 

that the filing of the present claim in the Supreme Court should 
be ordered to be set aside, and the parties should be allowed to 
proceed as though the notice that the claim is not admitted were 
duly given as at the date of the order setting aside the filing, when 

(2) [1921] G.L.B. 12, 13. (7) [1902] A.C. 396, 401, 402; 

(3) (1901) 19 N.Z.L.R. 733, 762, N.Z.F.C.C. 644, 647. 

768, 769. (8) (1901) 19 N.Z.L.R, 733, 768, 

(4) IM., 762. 769. 

(5) (1888) 6 N.Z.L.R. 674. (9) Ibid., 735. 

<6) (1901) 19 N.Z.L.B. 733, 768. 
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it. was actually . conteiaplated by the Legislature that the order 
proposed by Edwards, 3,, in Lloyd's .case(lO), could and should 
b©; made in circumstances such as these. This takes into account 
what the law would have been had the amendment made in 1909 
then been in force. When the condition precedent fixed by the 
statute has not been complied with, the Court is powerless{ll). 
In view of the judgment in Wellington City Corporation 
Johnston, Same v. Lloyd{l2), if the present law had then been in 
existence, the result would have been the other way. 
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IC^ Ostler, J. (orally). In the circumstances of this case, had 
the claim been already filed and become an award, there can he 
no doubt that the Court would not only have set aside the award, 
but -would have extended the time for giving the notice, for after 
the claim was filed there were two sets of negotiations put in hand, 
1 5 either of which had it been successful would have disposed of the 
claim. Those negotiations took some time, and, in my opinion, 
constituted a valid excuse for the failure of the respondents to 
give the notice in time. Equitable grounds have therefore been 
established for the making of the order asked for if the Court has 
20 powder to make it, but it is contended that there is no such 
Jurisdiction. 

I am a fii*m believer of the old legal maxim Boni judicis eat 
ampliare jurisdictionem, which is peculiarly applicable to the 
circumstances of this case. It is contended on behalf of the 
25 claimant that the Court has no jurisdiction to allow further time 
-R-ithin which respondent may give the notice referred to in the 
section that it does not admit the claim until claimant has actually 
filed a eopv of the claim under s. 53 (a) of the Public Works Act, 
1928. That paragraph reads as follows 

30 Xt nnv time after the expiration of the said sixty days the ol^ant 

in r file 'I eoov of his claim, together with the receipt for the service thereof, 
■, ,1 - « Poiirt • and thereupon the claim, unless the filmg the:^f 

i I K, UOTeinafter provided, shall have the effect of an award filed 

In ThVsuJremo Court, and may be enforced in manner provided in section 

35 hc-^reof. 

Then comes s. 53 (b), in the fonowing words 

. of the respondent the Supreme Court may if it 

On the ^nd on such terms as to costs and otherwise 

apptnirs reasonab^ ^ if necessary 

as t!it‘ (. niirt fie -oroceedings subsequent to the filing of the claim, and 

strt >' or fime within which the respondent may give the notice 

»i«« allow" further 

TOfcrrotl to in tins section. . . xu 

Th. is not as clear as it might be, but, m my opimon, the 

riie matter 

provision m the las 

iW} eu,ui, 

III) 755. 
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■ to allow*' further time within which the respondent may gi¥e the 
.notice, ..either, before the claim, has been filed or after. The 
SiMMONDs wording of s. .53 (6) is wide enough to cover both cases.. The . first 
Baktovibke of the paragraph deals with the case where the claim, has 
Boeovgh.' " actually been filed. The rest of the section gives a separate power 5 
OsTT^ J the. Court, whether the claim has been filed or not, to allow 
— ; .further time -within w%ich the respondent may give the .notice . 
that it'does not admit the claim. It will be noticed that the. word 
/'may’' is repeated a second 'time. This would .have been 
unnecessary had the Legislature intended that the . power of 10 
allowing further time should only be exercisable on an application 
made after the claim had been filed. I admit that the matter 
is not free from doubt, but, in my opinion, the Legisiature 
intended the Court to have the power to allow further time within 
which the respondent may give the notice referred to before or 15 
after the claimant’s claim has been filed in accordance with 
S.53 (a). 

An order will be made extending the time within which the 
notice of non-admission may be made to June 7, 1940. As the 
respondents are in default, they will have to pay the costs of the 20 
motion, which I fix at £5 5s. and disbursements. 

Order accordingly. 

Solicitors for the claimant : Oawith, Biss, and Griffiths 
(Wellington). 

Solicitor for the respondents : City Solicitor (WeEington). 


lf.Z.L.G.R. 


SUPREME COURT. 


In re AN AEBITRATION, GOVERNORS OP 
WELLINGTON COLLEGE AND GIRLS’ HIGH 
SCHOOL AND JOHN DUTHIE AND 
COMPANY, LIMITED. 

Local Autliofities--— Public Bodies' Leases— Perpetual Right of Renewal — Rent 
for Renewed Lease determined by Valuation — Reasonable Cost thereof to 
de paid by Lessee pursuant to Statute — Provision declared Void by subse- 
€juent' Siaiute — Whether Valuation an Arbitration “ under any other Act ’’ — 
P‘ublic Bonnes'* Leases Actf 1908, s. 6 (e), First Schedule, Cls. 8, li — 
Arbitration Act, 1908, s, 2' — Arbitration Amendment Act, 1938, as, 14 {!), 
20. 

A lease, wltla a perpetual right of renewal granted pursuant to the 
powers contained in the Public Bodies’ Leases Act, 1908, provided for 
the lessees’ rights of renewal on the terms set out in the lease, being 
the terms prescribed by the First Schedule of the Act, the rent to he 
determined by valuation. One of the terms prescribed by that Schedule, 
and contained in the lease, was as follows : “ the reasonable cost of any 
“ such valuation as aforesaid shall be bome by the lessee”; and 
another prescribed term was that the provisions for the making of a 
valuation should be deemed to be a submission to arbitration under 
and within the meaning of the Arbitration Act, 1908. 

For the purpose of determining the rental for a new term, the 
parties appointed arbitrators, who appointed an umpire. The arbi- 
trators having disagreed, the umpire made a valuation and, inter alia, 
awarded that the costs should be borne as to one-third by the lessor and 
as to two-thirds by the lessee. 

On a motion to set aside the award or remit it back to the umpire 
so far as costs were concerned, on the ground that it was erroneous 
in law. 

Held, dismissing the motion, That the provision as to costs was part 
of the submission and the arbitration was an arbitration under the 
Arbitration Act, 1908, and not “under any other Act” within the 
meaning of that phrase in s. 20 of the Arbitration Amendment Act, 
1938; and that, therefore, s. 14 (1) of the Arbitration Amendment 
Act, 1938, applied. 

Eamill v. Wellington Diocesan Board of Trustees{l) referred to. 

(1) [1927] G.L.R. 197. 

MOTION to set aside an award or to remit it back in part to the 
umpire, the matter in question arising by reason of the Arbitration 
Amendment Act, 1938. 

The Wellington College Governors, by lease dated February 12, 
S 1919, and memorandum of lease of the same date, leased to John 
Dutbde and Co., Ltd., certain parcels of land in WeUington for the 
term of twenty-one years from January 1, 1919 (with a perpetual 
right of renewal), upon the terms and at the rentals set out m the 
documents. The leases were granted by the Governors pursuant 
10 to the powers contained in the Public Bodies' Leases Act, 190 
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(the Governors Laving been declared a leasing authority under that 
Act by an Order In Council dated June ■ 13, 1910), and provided 
for the lessee^s right of renewal in the terms set out at length in the 
leases, such terms being the terms prescribed by the First Schedule 
to the Act. For the purpose of determining the rental for the 5 
new term to commence on January 1, 1940, the parties appointed 
arbitrators, who appointed Mr. W. H. Cunningham, "of WelMngton, 
barrister, as umpire. 

One of the terms prescribed by the First Schedule to the Public 
Bodies’ Leases Act, 1908, and contained in the leases executed by 10 
the parties was as follows : The reasonable cost of any such 
valuation as aforesaid shaE be borne by the lessee.” 

The arbitrators having disagreed, the umpire made a valuation, 
and, on the question of the fees of the arbitrators and umpire and 
the costs of preparing and stamping the award, awarded that the i 5 
same should be borne one-third by the lessor and two-thirds by 
the lessee. 

The lessor now moved to set aside the award or remit it back 
to the umpire in so far as it purported to award or order that any 
proportion of the fees of the arbitrators and umpire and the costs 20 
of preparing and stamping the award be paid by the lessor, upon 
the ground that so far as that aspect of the case was concerned the 
award was erroneous in law and exceeded the terms of the 
reference. 


Powles, for the WeEington College Governors, in support. 26 
A. The provision in the Schedule to the PubEc Bodies’ Leases 
Act, 1908, are in the circumstances mandatory on the leasing 
authority. The College Governors have no power other than 
by this statute to grant perpetuaEy renewable leases : Public 
Bodies’ Leases Act, 1908, s. 5 (e), First Schedule. The word 30 
may ” in the phrase "\a lease may contain,” See., is mandatory, 

B. The provision in the Schedule is an independent stipulation 
and is no part of the submission, and is therefore not caught by 
s, 14 of the Arbitration Amendment Act, 1938. Clause 14 deals 
with costs, but this is no part of the submission ; it is an 36 
independent agreement : see s. 14 of the Arbitration Amendment 
Act, 1938 any provision in a submission ”). AE that the 
arbitrators can do is to fix the costs but not their incidence, which 
is fixed by the statute. In the Second Schedule to the PubEc 
Bodies’ Leases Act, 1908, there is no provision for costs, though 40 
there is a sionlar provision for valuation (cL (6) }, so that 
the question of costs is open. 
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C. If ' sucIi provision is not an ■ independent stipulation, then 
the valuation of the rent is an arbitration under another Act and 
as such comes within the exception danse of s. 20 of the Act of' 
1938 : cf. Arbitration Act, 1934 (24 & 25 Geo. 5, c. 14), s. 20 {27 

6 Halsbury's Complete Statutes of England, 27). As to what is '' an 
'' arbitration under any other Act ’’ within s. 20 of the Arbitration 
Amendment Act, 1938 : In England there are a number of other 
Acts each one of which is a code in itself for arbitration, but only 
brought under the Arbitration Act by s. 20 : Hogg on Arbitratmi, 
10 219. In New Zealand there is no '' other ” Act similar to any of 
the " other ” Acts in England, and amounting to a code in itself. 
For illnstrations of " other ” Acts in New Zealand, see s. 230 (6) 
of the Companies Act, 1933, hut that is not " another Act of the 
kind contemplated by the English Act. Examples of " another 
"Act ” within s. 20 are the Public Bodies’ Leases Act, 1908, the 
Coal-mines Act, 1925, s. 159, the Water-supply Act, 1908, s. 48, 
the Government Life Insurance Act, 1908, s. 20, and the Land 
Act, 1924, s. 86. The effect of holding that s. 20 of the Act of 
1938 does not apply to this arbitration would be an implied repeal 
20 of the provision as to costs in the Schedule to the Public Bodies’ 
Leases Act, 1908; and the leasing authority would be deprived 
of a statutory and contractual right to have all the costs paid by 
the lessee. 

D. If s. 14 does apply, then the provision as to costs is saved 
26 by the proviso to s. 14 (1). As the provisions in the Schedule to 

the PubKc Bodies’ Leases Act, 1908, are mandatory, there must 
be an arbitration, and, therefore, the reasonable inference is that 
the future dispute as to the rent must be deemed to have arisen 
at the time when the lease was made : and this happens before 
30 each successive term. 


s.c. 

1940. 

r In re ' 
An 

TRATION, 

Governors 

OF 

Wellington 
College 
AND Girls’ 
High 
School 

AND 

John 
Dijthie 
AND Co.,. 
Ltd. 


G. G. G. Watson, for John Duthie and Co., Ltd., to oppose. 
The only question is whether the arbitration in these proceedings 
is an arbitration under the Arbitration Act, 1908, or an arbitration 
under another Act. Before the Arbitration Act, 1908, the disputes 
36 under these leases were described as valuations and did not come 
under the Arbitration legislation. The valuers were experts and 
did not hold a hearing, or observe other formalities. Under the 
Arbitration Act Amendment Act, 1906, for the first time arbitration 
included a “valuation.” The question of costs then became 
40 important. The provision could easily be abused at the expense 
of the lessee. The lessees sought relief : see Russell on Awards, 
13th Ed. 614, 624. Section 20 of the Arbitration Amendment 
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Aet, 1938, apples to all statutes of the type cited, ' where rigEts . 
and duties are created by the statute and where . the statute 
.provides; a : tribunal for deciding disputes arising out of ^ those 
reports, and duties--6.,g., s. 86 of the Land. Act, 1924, which .is a 
code for conducting the arbitration, and the Act is itself the sub- ' J 
mission. In s. 48 of the Water-supply Act, 1908, the submission 
is,. 'contained -m the contract by direction of the statute. Each 
such Act, provides' a code for regulating the conduct of the arbitra- 
tion'; and while, in each case, such code has brought the .x4rbitra- 
tion Act into the code, it .is still an arbitration, under the particular i§ 
Act and not under the Arbitration Act. The provisions of the 
other Act in each case can add to or subtract from the provisions 
of the Arbitration Act : see, in the Second Schedule to the Arbitra- 
tion Amendment Act, 1938, the words do not apply to statutory 

arbitration,’’ which means an arbitration under a statute which 15 
regulates the arbitration. The Public Bodies’ Leases Act, 1908, 
is simply an empowering Act, and the case for arbitration arises 
only after the parties have voluntarily entered into a contract, 
and the statute in no way regulates the arbitration : see Local 
Government Act, 1888, s. 62 : see, too, s. 25 of the Arbitration 20 
Act, 1908 : Hogg's Law of Arbitration, 219. The proviso to 
s. 14 (1) of the Arbitration Amendment Act, 1938, can have no 
application : the '' agreement ” there is the lease, and there could 
be no dispute before it was made. The provision as to costs is 
not independent, but is part of the general provision as to the 25 
submission. There is no provision in the Public Bodies’ Leases 
Act which requires any one to go to arbitration. The only obliga- 
tion in regard to the arbitration is the contractual obligation con- 
tained in the lease itself. The parties go to arbitration under the 
Arbitration Act, 1908. 30 


Fowles, in reply. The provision as to costs has nothing to 
do with the making of the valuation. 


Cur. aclv. vult. 


Myeus, C.J, This question of costs has had a somewhat 
curious and interesting history, which was stated at the Bar, and 3 5 
which is well known to those practising members of the profession 
who over a long period of years have had to deal with the question 
of revaluation of rental under leases granted by various descrip- 
tions of local bodies. Speaking generally, I think it is correct 
to say that for quite a long period leases of this kind provided 40 
that the rental for the new term should be fixed by a valuation 
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made in accordance with, the terms of the lease. Up tih 1906 the 
valuation was in both fact and law a valuation and not an arbitra- 
tion. Experts were appointed who made the valuation themselves 
on their own knowdedge and experience and without taking 
6 evidence or hearing the parties. The cost of tins proceeding was 
relatively very small, and the provision that the lessee should pay 
the wdiole or the greater portion of the expense was a matter of 
little or no moment. By the Arbitration Act Amendment Act, 
1906, now incorporated in the consolidated Arbitration Act, 1908, 
f 0 the definition of '' submission ” in the principal Act of 1890 was 
amended, and the result of the alteration is that a written agree- 
ment for a valuation has become a submission. This point is 
dealt with by Reed, J., in Eamill v. Wellington Diocesan Board 
of Trustees{l), It then became the practice for arbitrators 
I ^ appointed under these local bodies’ leases who were not necessarily 
experienced valuers themselves to hear evidence at considerable 
length from numerous witnesses called by the parties, with the 
result that the costs of the arbitration would sometimes amount 
to some hundreds of pounds — so that where the lease provided 
20 that the whole or the greater portion of the costs should be borne 
by the lessee the liability became a serious penalty. An organized 
body of lessees from time to time protested and sought legislative 
relief, but without effect. In 1934 there was passed a new Arbitra- 
tion Act in the United Kingdom — ^the Arbitration Act, 1934 — 
2^ and the New Zealand Legislature adopted that measure by the 
Arbitration Amendment Act, 1938. It is the effect of this 
amending Act npon the question of the costs of the arbitration 
in this case that the Court has to determine. 

Section 14 (1) of the New Zealand Act corresponds with 
8. 12 (1) of the English Act, and enacts that 

Any provision in a submission to the effect that the parties or any patty 
thereto shall in any ©vent pay the whole or any part of the costs of the 
reference or award shah be void ; and the principal Act shall m the case ot 
a submission containing any such provisions have effect as if that provision 
35 were not contained therein : 

Provided that nothing herein shall invalidate such a provision when 
it is part of an agreement to submit to arbitration a dispute which has arisen 
before the making of such agreement. 

Now the leases in this case, which are granted nnder s. 5 (e) of the 
40 Public Bodies’ Leases Act, 1908, and which incorporate the 
provisions of the First Schedule to that Act, provide that the 
provisions therein contained for the making of a valuation shall 
be deemed to be a submission to arbitration under and within the 
of the Arbitration Act, 1908, or any enactment for the 
(I) [1927] G.L.B. 197. 
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time, being in force in substitution therefor or, amendment thereof, 
and that ail the provisions of any such enactment shall, .so far as 
applicable, apply accordingly. It is common ground that this 
case comes primarily within the substantive portio.n of s. 14 (1) 
of .the ' Amendment Act of 1938, though Mr, Poti-te contends— 
and ' I shall refer to this contention later — ^that it is excepted by 
the proviso. But, first, Mr. Powles contends that s. 14 (1) does 
not apply to the case because of s. 20 of the Act corresponding 
with s, 20 of the English Act, which enacts : 

This Act, except the provisions thereof set out in the Second Schedule 
to this Act [which excepted provisions include the first subsection of s. 14] 
shall apply in relation to every arbitration tinder any other Act passed before 
or after the commencement of this Act as if the arbitration were pursuant 
to a submission and as if that other Act were a submission, except so far as 
this Act is inconsistent with that other Act or with any rules or procedure 
authorized or recognized thereby. 

The question then is whether or not the arbitration in this 
case is an arbitration under any other Act.’’ If it is, then 
s. 14 (1) would have no application, and that wmild determine the 
present controversy in favour of the lessor. 

In my opinion, this arbitration is an arbitration under the 
Arbitration Act and not under any other Act.” Statutory 
arbitrations — Le., arbitrations under other Acts — are mentioned 
in s. 25 of the Arbitration Act, 1908, as in s. 24 of the Arbitration 
Act, 1889, of the United Kingdom. This type of arbitration is 
referred to in Hogg^s Law of Arbitration, 219, thus : 

The third great type of modem reference is that in which the authority 
of the referee or arbitrator derives neither from an order of the Court nor 
from an agreement between the parties, but from the terms of an Act of 
Parliament. 

The learned author points out that in references under Act of 
Tarliament the proceedings are governed primarily by the express 
provisions of the statute itself, but that although such provisions 
may expressly or by implication exclude the Arbitration Acts, 
nevertheless in the vast majority of eases there is no provision 
for the exclusion of the Arbitration Act, in which case the 
Arbitration Act applies in its entirety to the type of reference in 
question subject only to the necessary implications of the express 
provisions of the special Act. There are several instances of 
statutory arbitration in New Zealand. Eor example, there is 
s. 230 of the Companies Act, 1933, subs. 6 of which enacts that an 
arbitration as mentioned in subs. 3 shall be conducted in 
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accordance with the provisions of the Arbitration Act, 1908, but 
the arbitration is expressly referred to in subs. 6 as an arbitration 
''under this section.” So in the Coal-mines Act, 1925, s. 159, 45 
subs. 1 enacts that any matter in dispute which by that Part of the 
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Act IS to be settled by arbitration shall be referred to arbitration 
as therein provided. Subsection 3 refers to arbitrations “ wider 
“ this Ac«.” Again, s. 20 (1) of the Government Life Insurance 
Act, 1908, enacts that where any dispute arises between the Com- 
5 naissioner and any person who has contracted for an annuity or 
payment “ under this Act ” such dispute shall be referred to 
arbitration ; and subs. 8 enacts : 

The provisions of the Arbitration Act, 1908, shall so far as applicable 
apply to references to arbitrators and arbitrations under this Act as if the 
1 1) parties had entered into a written agi‘eement to refer the matters in disnute 
to arbitration. ^ 

Sections 200 and 210 of the Land Act, as to which there is 
a proviso to s. 86 (3) of the Act that all costs of or incidental to 
any arbitration under either of those sections shall be paid by the 
1 5 lessee, are clear instances of statutory arbitrations. All the cases 
to which I have referred are, I think, cases which would come 
within the words in s. 20 of the Arbitration Amendment Act, 1988, 
arbitration under any other Act.” The arbitration in this case, 
however, in my opinion is quite different. It is quite true that 
20 where a lease is granted by a leasing authority under s. 5 (e) of 
the Public Bodies" Leases Act the provisions of the First Schedule 
to the Act are mandatory on the leasing authority. That 
Schedule provides that a lease granted under para, (e) of s. 6 may 
contain the following provisions or any provisions substantially 
25 to the same effect.” I think that the leasing authority is bound 
to include in the leases that it grants under para, (e) of s. 5 the 
prescribed provisions, or provisions to substantially the same 
effect. But the Act itself is merely an empowering Act which 
empowers the leasing authority, inter alia, to enter into a certain 
J>0 form of agreement for arbitration. The lessee is bound not by 
the Act, but by the terms of the lease. The First Schedule to the 
Act says that a lease granted under para, (e) of s. 5 shall be deemed 
to be a submission to arbitration. But it says more than that ; 
it goes further and says not merely, as is sometimes the case where 
35 a special Act provides for a statutory arbitration, that the 
provisions of the Arbitration Act shall apply thereto, or even that 
such arbitration shall be deemed to be a submission or arbitration 
within the meaning of the Arbitration Act, but that ^Hhe 
provisions herein contained for the making of a valuation shall 
40 ''be deemed to be a submission to arbitration under * and within 
Hhe meaning of" the Arbitration Act, 1908."" That is to say, 
both the Public Bodies’ Leases Act, 1908, and the leases granted 
by the College Governors themselves provide that the provisions 
for the making of a valuation shall be deemed to be a submission 
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to arbitration/ not' merely witMn the meaning , of the Arbitration , 
.Actj 1908, but also under that Act.' That being so, I do not see 
how it can' be said ' now , that the arbitration is an arbitration 
under ' another Act.'’ It is an arbitration raider the Arbitration 
Act, and' not a ** statutory arbitration in the sense in which that 5 
.'expression is used in the heading of the Second . Schedule to the 
Act of 19S8— ic., an arbitration under any 'other Act ” in s. 20 
with, which the Second . Schedule ■ is connected. ■ The expression 
under ”' an Act: is. considered in E. r.' Minister of Labonr{l), 

In my opinion, s. 20 has no application in the present case. 10 

Mi. Powles contends that nevertheless s. 14 (i) of the Amend- 
ment Act of 1938 does not apply because the provision in. the 
Schedule to the Public Bodies’ Leases Act, 1908, as to the costs 
of the valuation is an independent stipulation and is no part of 
the submission. I cannot accept that contention. In my opinion, i 5 
the stipulation as to costs is, within cl. 8 of the Schedule, one of 
‘‘ the provisions herein contained for the making of a valuation.” 

The provision, indeed, as a matter of common knowledge has been 
universaEy so regarded inasmuch' as in the awards made in the 
arbitrations under these leases the costs have always been fixed 20 
by the arbitrators or umpire as one of the matters with which 
they had to deal. It would follow from Mr. Powles's present 
contention, however, that the fixing of costs was entirely outside 
the jurisdiction of the arbitrators or umpire ; and, if that were 
so, then in every case the reasonableness of the costs of valuation 2 b 
might be in contest, and in that case the lessor would have to sue 
on an independent contract to pay the costs. The truth is, I think, 
that but for the special provision as to the costs of the valuation, 
the whole question and incidence of costs would have been at large 
and in the discretion of the arbitrators. All that the special 30 
provision does really is to vary the provision that would otherwise 
have been implied as a term of the submission by the Second 
Schedule to the Arbitration Act, 1908. Mr. Powles admits — 
rightly as I think — ^that under the special provision (apart of course 
from the Arbitration Amendment Act, 1938) the arbitrators or 35 
umpire had power, and it was their duty, to fix the costs but they 
were prevented from dealing with the incidence of such costs 
because that was dealt with afready by the special provision. 

Mr. Powles also contends that s. 14 (1) does not apply because 
of the proviso thereto which says that nothing in the subsection 40 
shall invalidate the provision as to payment of costs if it is part 
of an agreement to submit to arbitration a dispute which has 
(1) [1924] 2 K.B. 210. 



arisen before the making of the agreement. It , is quite true' that 
under the Schedule to the Public Bodies' Leases Act, 1908, and 
the leases granted by the College Governors the, amount of rental 
for a renewal term must' be fixed by arbitrators. This would 
§ appear to be so even though the parties are not in dispute. It 
frequently happens that they are not in dispute, and that an arbi- 
tration is set up merely for the formal purpose of fixing (without 
further inquiry) the amount of rent upon which the parties have 
already agreed. In such circumstances, it can hardly he said 
that there is in fact a dispute. But even if it can, in order to come 
within the proviso to s. 14 (i) a dispute must have arisen 
before the making of the agreement. Obviously, at least so it 
seems to me, that cannot be said in this case. 

In my opinion, the application fails and must be dismissed. 

Motion dismissed: 

Solicitors for the College Governors : Brandon, Ward, Hislop, 
ami Potties (Wellington). 

Solicitors for John Buthie and Go., Ltd : Ohaprmn, Tripp, 
Watson, James, and Co, (WelliDgton). 
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[IN THE COUBT OF APPEAL.! 

PETONE BOROUGH t;. WELLINGTON CITY 
CORPORATION. 

Ratmg — RateahU Property and Exeinptiom — WaterworkB ” — s. 244 
of the Municipal Corporations Act, 1933, to be mvoked for interpretation of 
the Exemption Provision in tlie Eating Act, 1925 — Ratmg Act, 1925, 
s. 2 (k) — Aluni-cipal Corporations Act, 1933, s. 244. 

Paragraph {k) of s. 2 of the Hating Act, 1920, which excepts from the 
definition of “rateable property ” “waterworks belonging to or nnder 
“ the control of any Borough Council ” must be read together with and 
in the light of s. 244 of the Municipal Corporations Act, 1933, which 
defines “ waterworks.” 


Timaru Harbour Board v. Timaru Borough{l) followed. 


(1) [1926] N.Z.L.R. 210 ; [1925] G.L.R. 217. 


ORIGINATING SUMMONS asking for a declaratory order 
interpreting the provisions of s. 2 of the Rating Act, 1925, and in 
particular determining whether a certain piece of land situate in 
the Borough of Petone, containing 3 acres 2‘2 perches, was rateable 
property within the meaning of that section. By consent the 5 
originating summons was removed into the Court of Appeal for 
argument. 

The above-mentioned piece of land was vested in the defendant 
Corporation, and was divided into two parts by a public street. 
Upon one part of the said land the Wellington City Council had 19 
sunk an artesian bore of a diameter of 3 in., of which the outlet 
protruded 18 in. at the surface of the ground. No bore had been 
sunk upon the other part of the said land. The land was leased 
from year to year for grazing purposes at a rental of £12 per 
annum. 1 5 

The Wellington City Council did not obtain water from the 
said land, and had never done so, but the Wellington City Council 
might at any time after April 1, 1946, take such water for the 
supply of the City of Wellington, and might before that date with 
the consent of the Petone Borough Council, the Lower Hutt 20 
Borough Council, and the Hutt County Council so take such water. 

The land on which the said bore was constructed was acquired 
by the defendant Corporation for the purpose of waterworks, as 
defined in s. 244 of the Municipal Corporations Act, 1933, and a 
proposal had been put forward by the Wellington City and 26 
Suburban Water-supply Board for the control and protection of 


I 
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the whole of the artesian water in the Hutt VaUey. This might 
necessitate or authorize the use of this water-supply at any time. 

The land was leased for grazing purposes only, so that the 
tenant might keep down grass to prevent fires, might look after ^ 
5 fences, and prevent intruders interfering with the bore plant. w 

E, E. Harding, for the plaintiff. < 

O'Shea and Marshall, for the defendant. 

Harding, for the plaintiff. The land is not rateable as water- 
works’^ within the meaning of that term in para, (k) of 
10 the definition of rateable property ” in s, 2 of the Rating Act, 
1925 ; if it were, it would be rateable as ordinary land. 

O'Shea, for the defendant, refers to s. 244 of the Municipal 
Corporations Act, 1933. 

Harding, continues. If that be applicable, the land comes 
1 5 within that definition ; the land is not and never has been water- 
works. The term ''waterworks’" in the Rating Act, 1925, has 
no technical meaning : Craies on Statute Law, 4th Ed. 68. The 
Court cannot look outside the Rating Act, 1925, because the word 
is well known in its natural or primary meaning. It is not a word 
20 of doubtful import, and reference cannot be made to any other . 
statute for its meaning. 

O'Shea, for the defendant. The land comes within the 
exemption in para. (^) of the exemptions to the definition of 
rateable property in s. 2 of the Rating Act, 1925. The definition 
25 in s. 244 of the Municipal Corporations Act, 1933, applies: c/. 
s. 312 of the Municipal Corporations Act, 1886. The land was 
acquired for waterworks. The Corporation cannot acquire land 
except within its powers : once the purpose were diverted it would 
become rateable unless used for some other authorized purpose. 

30 The exemption section (s. 341) of the Municipal Corporations 
Act, 1886, was considered in Mayor, dsc., of Dunedin v. Eislof{l), 
after which the exemption of " waterworks ” from rating was 
included in s. 117 of the Municipal Corporations Act, 1900, and 
remained in that statute until 1908, when it was transferred to the 
35 Rating Act, 1908, which was merely a matter of draftsmanship, 
but the law remained the same. 

In Timaru Harbour Board v. Tirnaru Bofough{%) the definition , , 
of " harbour- works ” in the Harbours .Act, 1923, was invoked to 
interpret that term in s. 2 (Jfc) ,qf the Ratipg; Aht, 1^8. ' > '-*■ ^ 

(I) <1887) HXL.R.;5S.O. 492. ' -(2) tlW ^ 
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The Court of Appeal(3) referred to the decision in WelUngion 
City Gomicil v. Wellington' Harbour Board{4:) and treated as 
immaterial whether the exemption was contained in the Municipal 
Corporations Act or in the Rating Act. 

Even if a bore had not been put dovii, as the land v/as aeciulred 
for the purposes of watervmks it would be exempt from rating. 

[To Myers, C.J.] The defendant cannot hold tliis land except 
as waterworks : its powers are derived from s. 245 of the ^Iiinicipal 
Corporations Act, 1933. 


Harding, in reply. The defendant must comply with the iO 
provisions of the Municipal Corporations Act, 1933, but this has 
no bearing on the question whether or not land comes within the 
exemption of waterworks imder the Rating Act, 1925. There is 
an express exemption from rates of other land vested in the 
defendants for, mter alia, w^aterworks : Wellington City and 1 5 
Suburban Water-supply Act, 1927, s. 5. 

The Tiinaru case(5) was decided ^er incuriam, as the decision 
in the WelliTigton City Council v. Wellington Harbour Eoard{%) 
upon which it was based is inconclusive on the point of construing 
the rating provisions in the Municipal Corporations Act, 1886, 20 
by s. 153 of the Harbours Act, 1878 ; and there is nothing to show 
that the Court adopted the definition in the Harbours Act. 

The reference in the Tmnaru case to the outside statute can 
rest only on the ambiguity of the term ‘‘ harbour- works,’’ and 
there is no analogy with waterworks ” which is not an ambiguous 25 
term. 

In Otago Harbour Board v. Dunedin City Corporation{7) there 
was no definition of ‘‘ harbour- works ” in the Rating Act, and no 
reason is given for not defining it. The fact that tliere is 
no definition of a term does not exonerate the Court from giving 30 
a meaning to it. 

There is no rule that a consoKdating Act does not alter the 
law ; unless the language is altered : Irvine and Co., Lid. v. 
Dunedin City Corporation{S) ; Minister of Customs v. 
McFarland{%) ; The King v. if a-f€( 10) ; Public Trustee v, 35 
Sheaik[ll); and see In re Hoffman{l2). 


(3) Ibid., 2m, 217 ; 22L 

(4) (1891) 10 K.Z.B.R. ,534 


(9) (1909) V.9 N.Z.B.R. 

" g.b,r:^'220. ■■■■■ 


279; 12 




(5) [1926] KZ.B.R. 210, 216; [19251(10) (1910) 29 H.Z.L.R. 641; 12 

‘ : 217 221, ' ' iH- T T> ann 

;;{6) (1891) 10’kZ.B.R.,541.. 

(issi) n:z.l.e. 3 8.0; 

^ (8), [1939] 2 


GX.R. 605. 

.,{11} [1918] N.Z.L.R. 129 ; 
■' 92. ' 

■■ (12) (1909) 12 a-.LM. 220. 


OXJi. 


O'Shea refers to the WeUington City Empowering Act, 1929, C.A. 

s. o. 

mi * T t ^ ' CJV/T» CldVt VvMt A PbtONE! 

6 judgment of the Court was delivered by Boeouoh * 

O Myees,^ C.J. By this originating summons the Court is asked We^otgton 
w whether certain land in Petone belonging to the COBPOBA- 

Welhngton Qty Corporation is upon the agreed statement of facts 
rateable property within the meaning of s. 2 of the Eating Act 
1926. ^ 

10 The land is rateable unless it comes within the exception in 
para, (ifc) of the exceptions to the definition of “ rateable property ” 
in s. 2 of the Eating Act. The exception in para, (k) is expressed 
thus : Waterworks belonging to or under the control of any 

Borough Council, and wharves, river protection, and harbour- 
15 “works under the control and management of any Harbour 
“Board.” 

The land in question, though acquired by the Wellington City 
Corporation for the purpose of waterworks and though an artesian 
bore with an outlet protruding 18 in. above the surface has been 
20 sunk upon it, is not being used, and cannot prior to April 1, 1946, 
be used except with the consent of the Petone Borough Council 
and certain other local authorities, for the purpose of taking water 
from the land for the supply of the City of Wellington. That 
being so, Mr. Harding contends— and Mr. O’Shea does not dispute 
26 — ^that, if the question depended upon the wording of para, (k) 
alone, the land could not be said to come within the primary and 
ordinary meaning of the word “ waterworks.” Mr. O’Shea con- 
tends, however, that para, (k) must be read together with and 
in the light of s. 244 of the Municipal Corporations Act, 1933. The 
30 part of that Act commencing with s. 244 is imder the general title 
of “ Waterworks,” and subs. 1 of the section is as follows 

In this Part of this Act, if not inconsisteiit with the contesct, “ water* 
works includes aU streams and waters and all rights appertaining thereto, i 

and ail lands, watersheds, catchment areas, reservoirs, dams, tanks, and | 

35 pipes, and all buildings, machinery, and appliances of every Mnd acquired ’ ‘ 

or constructed by the Council under the authority of this Act for collecting : \ \ 

or conveying water for or to the borough or any part thereof, or beyond ! 

the borough. j 

Mr. Harding properly admits that if the paragraph of the Bating 
40 Act is to be read together with and in the light of s. 244 of the 
Municipal Corporations Act, the land in question comes within 
the wide definition of '' waterworks ” in s. 244 and would be 
exempt from rates. His contention is that s. 244 cannot 
be invoked for the purpose of interpreting the exemption provision 
45 in the Rating Act. 
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In our opinion, the question; is- concluded by the decision of 
this Court in Timaru Harbour Board v, Timaru Boroiigh{l). 
True,, that - was' a case on the. question not of waterworks, but of 
harbour- works, and Osfkr, J., delivering the jiidgmeiit of the 
Court, said : '' There is no definition of " harbour- w'orks ’ in the 5 
'' Rating Act, 1908, but it has been settled by the Court of Appeal 
in Wellington City Council v. Wellington Harbour Board {10 
'' N'.Z.L.R. 534) that the definition of that term in the Harbours 
Act is to be adopted in the construction of s. 2 {k) of the Rating 
Act ”{2). If the Harbours Act is to be invoked for the purpose 10 
of interpreting the meaning of harbour-works/’ then the 
Municipal Corporations Act must be similarly Invoked for the 
purpose of interpreting the meaning of the word waterworks.” 
Indeed, the expression in the exemption paragraph is not simply 
'‘waterworks,” but "waterworks belonging to or under the con- 15 
" trol of any Borough CouncO.” Seeing that a Borough Council 
can own waterworks or have waterworks under its control only 
by the authority of a statute, it seems to us to be necessary to go 
to the authorizing statute to see what the words of the exempting 
paragraph mean. That would have been our view apart from 20 
authority, but, as we have said, the decision in the Tinmni case 
seems to conclude the point. Mr. Harding contends that the 
statement which we have already quoted from the judgment in 
that case was made per incuriam in. that, so he contends, the judg- 
ment in the Wellington Harbour Board case referred to by 2§ 
Ostler, J., is quite inconclusive upon the point whether or not the 
Court construed the rating provisions (which as we shall show 
directly — but this is really immaterial — were then contained in 
the Municipal Corporations Act) by reference to the Harbours 
Act. The Court of Appeal in the Wellington Harbour Board case 30 
may not have said in terms that it invoked the provisions of the 
Harbours Act for the purpose of interpreting the expression 
" harbour-works ” in the rating provision, but, nevertheless, it 
is necessarily to be inferred from the judgment that that is what 
the Court did. Be that as it may, the Court in the Timaru case 35 
undoubtedly decided that the definition of " harbour- works ” 
in the Harbours Act must be invoked for the purpose of - 
interpreting the same expression in the Rating Act : see also 
Otago Harbour Board v, Dunedin City Corporation{d) to the like 
effect. 40 

On that view of the oase^ it' k 'unnecessary to consider whether 
or: not the history of the legislation can be looked at. It is satis- 
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factory to know, however, that if a consideration of the history 
of the legislation is permissible, snch consideration would show 
conclusively that the view taken in the Timaru case is correct, Petone 
Up to the year 1908 the provision exempting waterworks from 
5 rates was contained in the Municipal Corporations Act, the Act, Wblmnqton 
of course, in which the provisions in regard to waterworks ’’ 
and the definition of that term were also contained. Curiously 
enough, the exemption provision referred to ‘‘harbour-works’’ 
as well as waterworks, though the Municipal Corporations Act 
10 itself had no connection with harbour- works. The provision 
was thus expressed : “No waterworks belonging to or under the 
“ control of any Council, and no wharves, river-protection and 
“ harbour works under the control and management of any 
“ Harbour Board, shall be liable to be rated by any local authority 
15 “within the meaning of the Eating Act, 1894.” That was the 
provision contained in s. 117 of the Municipal Corporations Act, 

1900. There had been a provision to the same effect in s, 341 
of the Municipal Corporations Act, 1886, which section was in force 
at the time of the decision in the Wellington Harbour Board 
20 case(4). It was no doubt incongruous to have in the Municipal 
Corporations Act an exempting provision relating to harbour- 
works which would seem more naturaiiy to come into the 
provisions of the Harbours Act, and in any case it would seem 
more appropriate that exemptions from payment of rates should 
25 be provided for in a rating Act rather than in either the Municipal 
Corporations Act or the Harbours Act. For these or other reasons 
in the general Consolidation of Statutes in 1908 the Consolidation 
Commissioners lifted the exemption from the Municipal Corpora- 
tions Act and placed it in the Eating Act amongst the exemptions 
30 from the definition of rateable property. Had the provision 
remained in the consolidated Municipal Corporations Act, 1908, 
and in the subsequent consolidations of the law relating to 
municipal corporations, the question raised by the present 
originating summons could not possibly have arisen, and it is 
35 impossible to suggest that any change in the law was intended 
merely by taking, the exemption provision out of the Municipal 
Corporations Act and placing it in the Eating Act. The Municipal 
Corporations Act, 1908, the Harbours Act, 1908, and the Eating 
Act, 1908, were passed contemporaneous, »o that, if the meaning 
40 of “waterworks” or “ harhour-wdrks had arisen under the 
Eating Act, 1908, the Court would have looked at the Municipal 
Corporations Act or the Harbours Act for an interpretation of 
(4) (1891) 10 P4,:. 
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the relevant term : Otago Harbour Board v. Dunedin City 
GoTporation{^). It would be a strange result if that position were 
altered and the law changed by the mere fact that these various 
Acts and subsequent amendments have passed through a further 
stage of codification but without any alteration in the material 
provisions. 

In our opinion, the land in question comes within the 
exemption and is not rateable property within the meaning of 
s. 2 of the Rating Act, 1925. The question asked by the 
originating summons is answered accordingly. 


5 


10 


Question answered accordingly. 


Solicitors for the plaintiff : Meek, Kirk, Harding, and Phillips 
(Wellington). 

Solicitor for the defendant : John O'Shea (Wellington). 

(5) <1881) N.Z.L.R. 3 S.C. 293. 






HAZLEDON t;. BHAGA BHULA, 


s.c. 

.WimNOTOH,:'' 


Road Traffic — ‘‘ Heavy Motor-vehicle ” — “ Motor-lorry Maximum load ” 

—Whether Motor-vehicle to which Heavy -traffic License refused, the Gross 
Weight of which and its Load exceeds Two Tons, within the Heavy Motor- 
vehicle Regulations, 1932 — Public Works Act, 1928, s. 166— Motor - 
vehicles Act, 1924, s. 2 — Heavy Motor-vehicle Regulations, 1932 (1932 
New Zealand Gazette, 302), Regs. 1 {2), 5 {7), and 9 (9). 

The purpose of the Heavy Mo tor- vehicle Regulations, 1932, is to 
prevent from operating on the road a vehicle, which, in fact, together 
with its load, exceeds two tons, unless it is licensed as a heavy motor- 
vehicle.' ■ " ■■ ■■ 

^ The regulations, therefore, apply to a motor-vehicle in respect of 
which a heavy-traffic license has been refused upon the ground that the 
construction of the vehicle was such that it could not safely carry a 
load of sufficient weight to bring the gross weight of the vehicle and its 
load above two tons. The operation of such a vehicle upon the road, 
when the gross weight of vehicle and load exceeds two tons, is an offence. 


Myebs.' CM. 


APPEAL from the determination of a Stipendiary Magistrate, 
The respondent’s vehicle was a Ford half-ton truck, the tare 
weight of which was 1 ton 3 cwt., and the manufacturers’ rating 
of the capacity was 10 cwt. It was proved or admitted at the 
5 hearing before the Magistrate that the respondent did operate 
the vehicle on September 20, 1939, the date in respect of which 
he was charged, and that the gross weight of the vehicle and its 
load was 2 tons 4 cwt. 2 q^r. It was also proved or admitted 
that no heavy-traffic license had been obtained in respect of the 
1 0 vehicle in accordance with the provisions of the Heavy Motor- 
vehicle Eeguiations, 1932. The learned Magistrate stated in the 
case that it was also proved or admitted that, after September 20, 
1939, and before the date of hearing before the Magistrate, the 
respondent appMed to the Wellington City Council for a heavy- 
15 traffic license in respect of the vehicle, and tendered the amount 
of the fees payable for such license ; but the Council refused to 
issue a license and to accept payment of the amount of the fees 
so tendered, upon the ground that the construction of the vehicle 
was such that it could not safely carry a load of sufficient weight 
20 to bring the gross weight of the vehicle and its load above two 
tons. In these circumstances, the learned Magistrate held that 
inasmuch as the vehicle could not be licensed under the Heavy 
Motor»vehicie Regulations, 1932, it was not a heavy motor-vehicle, 
and that, consequently, the respondent was not guilty of the 
25 offence charged. He, therefore, dismissed the information. 
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O'Shea^ for the appellaat. As to the definition of '' heavy 
motor- vehicle/’ see the Heavy Motor-vehicle Ilegulations, 1932, 
Reg. 1 (2), and the Public Works. Act, 1928, under s. 166 of which 
the maximum ” load is' the greatest load at any time carried 
on the vehirle : see Motor-vehicles (Registration-plate} Regula- 
tions, 1934 {1934 New Zealand Gazette, 1225), Reg. 5 (t‘) and (j). 
''Manufacturer’s rating’’ is' different from '‘maximum load” 
in s.- 166 of the FubliC '.Works Act, 1928 : see Motor- vehicles Act, 
1924, s. 36 (p). As to the meaning of " maximum,” see 6 Oxford 
English Dictionary, Pt, 11, 254. The fact that the respondent 
could not get a license does not excuse him : he is still guilty of 
the offence of operating a heavy motor-vehicle without a license. 
If he were entitled to a license, and was refused, his remedy was 
mandamus. There are two offences : see Regs. 5 (7) and 9 (9). 
The latter regulation covers two classes of vehicle : (a) a vehicle 
for which a license could be obtained, and (6) a vehicle for which 
a license could not be obtained owing to the danger of its being 
permitted to carry an excessive load : Wellington City Corpora- 
tion V. Wellington Fire Boardil). 


5 


10 


15 


Pope, for the respondent. There are two reasons why the 20 
vehicle is not a " heavy motor- vehicle ” within the meaning of 
the regulations. First, the regulations themselves were never 
designed to meet this class of case. The purpose of the regulations 
is to regulate the position of motor- vehicles capable of carrying 
loads, which, with the weight of the vehicle, exceed two tons. 25 
Secondly, apart from the general purpose of the regulation, ^the 
definition of " heavy motor-vehicle ” in Reg. i (2) does not include 
the respondent’s vehicle. The regulation deals with the case of 
the load that a vehicle is capable of carrying irrespective of the 
load which at any time it is actually carrying : Rmk Taxis, 30 
Lid, V, Macinto8h{2), In s. 166 of the Public Works Act, 1928, 

“ maximum ” means the maximum that the vehicle can carry. 
That interpretation is helped by the words " carrying capacity ” 
in s. 166 (2) (a) and (2) {g). The regulations w^ere made under the 
Public Works Act, 1928 : see Reg. I (5). The real offence is in 36 
overloading a vehicle so as to be unsafe for use on the highway, 

O^Shea, in reply. Refers to Motor- vehicles Act, 1924, s. 28 (1), 
and Motor- vehicles Amendment Act, 1936, s. 4. 

Cut, adv, vulL 

(1) N.ZX.R. 8. 3,;, 0X3:- (%} [1933] H.2X.R. s. 75; Q.L.R. 


Myers, C.J. Clause 9 (9) of the Heavy Motor-vehicle Eegula- 
tioas, 1932, provides that : 

Neither the owner of any heavy motor-vehicle nor any other person 
shall operate any heavy motor- vehicle upon any road unless and until a 
5 heavj'-traffic license has been obtained in accordance with these 

There are ce^tai^ exemptions, but there is no suggestion that 
ally such exemption applies in the present case. The respondeat 
was charged on an information laid under that regulation that on 
0 September 20, 1939, he did operate a heavy motor- vehicle on 
Allen Street in the City of Wellington without having obtained a 
heavy-traffic license, though the information adds the words 
and paid the fee in respect thereof.*’ 

Heavy motor- vehicle ” is defined by Eeg. 1 (2) as meaning 
5 a “ motor-lorry ” within the meaning of s. 166 of the Public Works 
Act, 1928, and including any motor- vehicle within the meaning 
of the Motor-vehicles Act, 1924 (other than a private motor-car 
as defined by the said Act), which with the greatest load it is at 
any time carrying exceeds two tons in weight. By s. 166 of the 
;0 Public Works Act '' motor-lorry ” includes every motor-vehicle 
(other than a private motor-car as defined by the Motor-vehicles 
Act, 1924) which with its maximum load exceeds two tons in 
weight.” 

[His Honour then stated the facts, as above, and proceeded :] 
J5 I find myself unable to agree with the learned Magistrate’s view. 
The expression maximum load ” in both s. 166 of the PubHc 
Works Act and the regulations made thereunder is not, in my 
opinion, the same thing as either carrying-capacity or manu- 
facturer’s rating. I think that the purpose of the regulations 
$0 is to prevent from operating — i.e.^ using and driving — on the road 
a vehicle wliich in fact together with the weight of its load exceeds 
two tons, unless it is licensed as a heavy motor- vehicle ; and in 
fact this particular vehicle was being operated on September 20 
on a road in the City of Wellington without being licensed as a 
^5 heavy motor- vehicle. Indeed, the respondent does not seem up 
to that time to have even made an application for a license. It 
was not till later that he made an application and ascertained 
that the City Council could not see its way to grant a license. 

Clause 5 (7) of the regulations provides that no person shall 
to operate any heavy motor- vehicle carrying a greater load than the 
maximum load it is licensed to carry. That, of course, does not 
aoply in this case, because the respondent had no heavy motor- 
vehicle license at ah. But Mr. Pope seeks to use cL 5 (7) 
to support his contention that if a licence cannot be obtained lor 
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a veMole as a heavy mator-Tehicle there is no offence against the 
regulation if such vehicle is in fact used to carry a load so as that ^ 
the combined weight of vehicle and load exceeds two tons. In 
other words, he claims the right for the res|)ondent, so far as these 
regulations are concerned, to carry habitually on tiiis particular 5 
vehicle such a load as that the combined weight of vehicle and 
load exceeds two tons. In my opinion, the contention is unsound. 
Either the respondent is, or he is not, entitled to a heavy motor- 
vehicle license. If he is entitled and the City Council has wrongly 
refused to give Iiim a license, he has his remedy by mandamus. 10 
If he is not entitled to such a license but nevertheless '' operates 
his vehicle so as to bring it in fact within the definition of '' motor- 
lorry or “ heavy motor-vehicle,'’ I cannot see that he is in any 
different position from the owner of a motor-lorry who is entitled 
to a license but who chooses to operate his vehicle without having 1 5 
obtained one. It seems to me that in either case the vehicle is 
being operated as a motor-lorry or heavy motor-vehicle in that 
the combined weight of vehicle and load exceeds tw^o tons, and is 
being operated vdthout a heavy-traffic license* having *been 
obtained. 20 

The determination appealed from must be reversed, and the 
matter remitted to the Magistrate with a direction to enter a 
conviction. 

Appeal allowed. 


Solicitor for the appellant : City Solicitor (Wellington). 
Solicitors for the respondent : Perry, Perry, and Pope 
(Wellington). 


